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IN THE UTAH COURT OF APPEALS

STATE OF UTAH

IN THE MATTER OF THE ESTATE OF
HERSCHEL JOSEPH WEST,
Deceased.

HERSCHEL J. WEST, JR., RICHARD
L. WEST, AND CAROLE A. WEST
EDMUNDS as beneficiaries under
the Herschel J. West and Hazel
L. West trust,

Petitioners and Appellants,

V. Case No. 950307-CA

MARILYN WEST, an individual, Priority 15
as personal representative of
the estate,

Respondent and Appellee.

STATEMENT OF JURISDICTION

Jurisdiction in the Utah Court of Appeals is conferred by

virtue of Rule 3 of the Utah Rules of Appellate Procedure.

STATEMENT OF THE ISSUE

The issue brought before this Court is whether the court
below erred by allowing a joint trust to be revoked unilaterally

after the death of one of the co-trustors.



The standard of review is “de novo” for an appeal based
exclusively on a question of law and this Court reviews the
decision below for correctness, giving no deference to the trial
court’s legal conclusions. First Sec. Bank of Utah v. Creech,
858 P.2d 958, 963 (Utah 1993); Ron Case Roofing and Asphalt

Paving, Inc. v. Blomguist, 773 P.2d 1382 (Utah 1989); Mountain

Fuel Supply Co. v. Salt Lake City Corp., 752 P.2d 884 (Utah
1988) .

DETERMINATIVE LAW

There is no Utah statute or case law dealing directly with
unilateral revocation of a joint trust. However, well
established treatises do speak on this issue. Additionally, many
other states have firmly established the principle that a joint
trust cannot be unilaterally revoked and becomes irrevocable at
the time of death of any co-trustor. Such cases shall be
persuasive in this matter.

Utah law has set forth the requirements for termination of a
joint trust in Clayton v. Behle, 565 P.2d 1132 (Utah 1977), which
is analogous. This rule is also supported by other cases, in
addition to those cited in Clayton, including Sundqguist v.

undguist, 639 P.2d 181 (Utah 1981); Ambrose v. First National
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Bank of Nevada, 482 P.2d 828 (1971); Bogert, Trusts and Trustees,

§ 1007 (2d ed. 1962); 4 Scott on Trusts § 337 (3d ed. 1967).

STATEMENT OF THE CASE

A. NATURE OF THE CASE

This case centers on the attempted revocation of a joint
trust by Herschel J. West, Sr. The property in trust was the
family home of Herschel J. West, Sr. and his first wife, Hazel
West. The Fourth Judicial District Court addressed this matter
as it related to the probate of the estate of Herschel J. West,
Sr. Appellants, “beneficiaries” below, claim the family home by
virtue of a joint trust created by their parents. Appellee,
“Personal Representative” below, claims the property by virtue of
a deed created later by Herschel J. West, Sr., which could only
be effective if his unilateral revocation of the joint trust in
question was valid.

While matters relating to the sale of real property are, in
some instances, analogous to the case at bar, it should be noted
that this matter concerns trust property. Often, the
requirements relating to transfers of property into trust differ
from the requirements for transfers of property by sale, deed, or

other conveyance. For instance, the time at which an interest in



trust property vests differs from the time at which an interest
in property transferred by deed is actually delivered.

The Court may note that this brief will use the term
“trustor” or “co-trustor” to refer to the person, or persons, who
have created a trust. However, the terms “settlor” and “grantor”
are often used interchangeably in case law and may be used in
quotations. Any of these terms, in this case, refer to Herschel
J. West, Sr. and/or Hazel West as the creators of the trust in

question.

B. COURSE OF THE PROCEEDINGS

The trial court made a ruling on October 24, 1994 validating
a trust of the deceased containing the home, which trust is the
subject matter of this appeal. [R. 548]. Subsequently, Personal
Representative Marilyn West filed a "Request for Clarification of
Ruling and Enlargement" on November 2, 1995 requesting that the
trial court clarify its position in regard to the termination of
the joint trust of Herschel and Hazel West that Herschel West
attempted to terminate and deed to his second wife, Personal
Representative Marilyn West, after the death of his first wife
and co-trustor, Hazel West. [R. 550]. The Court then made a
second ruling on January 17, 1995 indicating that the trust was

4



valid but that it contained joint tenancy language. [R. 585].
The Court then opined

upon the demise of one of the joint tenants, the
surviving joint tenant, Herschel West, had full
authority over the trust property and exercised that
authority when he Quit Claimed it to himself and then
to himself and Marilyn West as joint tenants. By
making the above transfer he effectively revoked the
valid trust, leaving the residence in joint tenancy
with himself and Marilyn West and upon Herschel's
demise, she became sole owner of the residence.

The Court then issued a final judgment based upon this ruling.
[R. 590]. Appellant contests in this appeal this determination,
ruling and final judgment of the trial court.
C. DISPOSITION OF THE TRIAL COURT
In the final judgment of the Fourth Judicial District Court,
Utah County, State of Utah, the Honorable Guy R. Burningham
concluded that the trust

was a revocable trust and contained language to the
effect that the surviving trustee shall continue as
sole trustee succeeding to all the powers, duties and
discretionary authority given to the trustees jointly.
Therefore, upon the demise of Hazel L. West (one of the
co-trustees) the surviving trustee (Herschel Joseph
West) had full authority over the trust property and
exercised that authority when he Quit Claimed it to
himself and his wife, Marilyn West, as joint tenants.
By making the above transfer, Herschel Joseph West
effectively revoked the valid trust, leaving the
residence in joint tenancy with himself and Mrs. West
and upon his death, Mrs. West became the sole-owner of
the residence by operation of law.



In its Final Judgment the court determined that the
unilateral revocation by Herschel J. West, Sr. of the joint trust
in question and his subsequent transfer of that property by deed
to himself and Appellee was valid. While the subsequent deed
might otherwise have been valid, this appeal raises the question
of the validity of the unilateral revocation of the joint trust,
which, if shown to be invalid would also invalidate the
subsequent deed.

D. STATEMENT OF THE FACTS

1. The Decedent married his second wife, Marilyn West, the
Personal Representative of the Estate, who is not the mother of
the decedent's children, on November 18, 1989, two years before
the death of the decedent on December 11, 1991. [R. 526].

2. On or about July 18, 1969, the deceased and Hazel A.
West, the first wife of the deceased and the mother of the
Appellants, conveyed their home located at 654 East 3750 North,

Provo, Utah to the children in trust. [R. 524].

3. In affirmation of that trust, the deceased and Hazel L.
West Quit-Claimed to the trust any interest in the home. [R.
524] .

4. On or about January 16, 1991, Marilyn West, the

Personal Representative of the Estate, recorded that deed with
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the Utah County Recorder. [R. 524].

5. Subsequently, Marilyn West recorded the Affidavit of
Death as Co-Trustee of Herschel J. West as entry no. 1646 in the
records of Utah County Recorder. [R. 524].

6. On or about the same date as entry no. 1647 Marilyn
West caused to be recorded a Quit-Claim Deed from the deceased to
the deceased and the Personal Representative as joint tenants.
[R. 524].

7. On October 25, 1994 the Honorable Guy R. Burningham
made a ruling validating the trust containing the home and
awarding that home to the children of the deceased and the
Appellants’ herein. [R. 548].

8. On November 2, 1994 Personal Representative Marilyn
West filed a Request for Clarification requesting the trial court
to clarify its decision. [R. 550].

9. In response to the Personal Representative's Motion,
the Honorable Guy R. Burningham entered a Final Judgment on
February 9, 1995. [R. 590].

10. Paragraph 6 of that Final Judgment recognizes the
validity of the trust but indicates that the Trust

was a revokable trust and contained language to the
effect that the surviving trustee shall continue as
sole trustee succeeding to all the powers, duties and

7



discretionary authority to the trustees jointly.
Therefore, upon the demise of Hazel L. West ( one of
the co-trustees) the surviving trustee (Herschel Joseph
West) had full authority over the trust property and
exercised that authority when he Quit Claimed it to
himself and his wife, Marilyn West, as joint tenants.
By making the above transfer, Herschel Joseph West
affectively revoked the valid trust, leaving the
residence in joint tenancy with himself and Mrs. West
and upon his death, Mrs. West became the sole-owner of
the residence by operation of law.

SUMMARY OF THE ARGUMENT

I. Herschel and Hazel West intended to and, in fact,
created a valid joint trust as co-trustors for the benefit of
their three children.

II. The only method by which a joint trust may be revoked
during the life of co-trustors is by the joint decision of both
co-trustors. A joint trust then become irrevocable after the
death of one of the co-trustors.

III. Herschel J. West, Sr. did not meet the requirements of
a valid termination of a joint trust under Utah law. The only
method by which the joint trust may be terminated after the death
of one of the co-trustors is by a consent of all of the
beneficiaries to the trust. The children of Herschel J. West,

Sr., and the Appellants herein, never so consented.



BRIEF ANSWER

At the time of their father’'s death, Appellants became
owners of the property in question through the trust created for
them by their parents jointly because, while the trust was
revocable, Herschel J. West, Sr. could not unilaterally revoke
the trust. The power to revoke is reserved for the trustor, not
the sole trustee, which he became upon Hazel’s death.
Appellants’ interest in the trust property vested at the time of
creation of the trust. Even if their interest did not vest at
creation of the trust, it certainly did vest at the moment of
their mother’s death. Therefore, his attempted revocation
through transfer of the deed to himself and Appellee was invalid
and Herschel J. West, Sr. retained only a life interest as sole
trustee, at most. Furthermore, even if he had the right to
transfer the property, he never recorded the deed before his
death and the transfer should fail on that ground. Therefore,

Appellee has no interest in the trust property.

ARGUMENT

I. The requisite elements of a valid joint trust existed.

When determining questions relating to a trust - as with any



written document, such as a contract or a statute - the Court
generally first looks to the document in gquestion. In the case
at bar, the requisite elements existed to create the trust and it
was written, signed and recorded. The fact that a valid trust in
real property was created is not challenged by Appellee.

However, it is important to examine the terminology and the
expectations of the trustors to determine whether Herschel J.
West, Sr. had the legal right to revoke the trust after the death

of his first wife and co-trustor, Hazel West.

A. Intent Based on the Language of the Trust

The trustors did intend to create a trust for their
children. That is apparent from the trust document.

The recording of a deed and placing the names of others
on the property is somewhat in the nature of a public
declaration that [the grantor] intended the instrument
to become effective immediately. People as a rule do
not deliberately put a flaw in the title to their
property, thereby handicapping its later disposal,
unless they really intend to transfer some interest to
the person whose name is thus placed in the record.

Baker v. Pattee, 684 P.2d 632 (Utah 1984) (citing Allen v. Allen,
204 P.2d 458 (Utah 1949)). The Wests intended to create this
trust and became the trustee of the property, holding it for the

benefit of their children.
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Furthermore, the plain language of the trust unambiguously
indicates that it is a joint trust, consequently requiring joint

revocation. Noble v. Rogan, 49 F.Supp 370, 372 (S.D. Cal. 1943).

The trust itself uses terms such as “settlors”, “ourselves”, “our
lifetime”, “disposition by us”, and “we as trustee”. The use of
the plural in discussing actions and powers clearly indicates
that the two trustors intended a joint trust to be created and
desired consent from both of them for subsequent actions.

The language of the revocation clause, specifically, makes
it quite clear that joint consent was intended for revocation of
the trust. The trust states:

We reserve unto ourselves the power and right...during

our lifetime to amend or revoke....The sale or other

disposition by us of the whole or any part of the

property held hereunder shall constitute as to such

whole or part a revocation of this trust.
“The revocation clauses spoke entirely in the plural, thereby
evincing an intent...that revocation could only be accomplished
mutually.” Khan v. Khan, 214 Cal. Rptr. 109, 112 (1985). The
co-trustors of the West trust similarly spoke in the plural and
simply did not utilize language indicating a contrary intent,

although they easily could have. “Had there been a contrary

intent, the agreement would have provided: ‘We reserve unto

11



ourselves or either of us...’'” 1d. (emphasis added). Absent from
the language of the trust is any indication of individual rights
among the co-trustors. No reservation of rights or control is
left to the survivor either, which could easily have been
expressed; thus, the intent for joint revocation is apparent.
Noble v. Rogan,49 F. Supp. at 370.

On the contrary, the language of the new deed created by
Herschel J. West, Sr. for himself and Appellee did include
language of survivorship. Mr. West was apparently aware of the
power of this language if he included it in his second deed. To
his misfortune however, he did not include language of
survivorship in the joint trust. Therefore, even as the
survivor, he had no individual power to revoke after the death of
his co-trustor.

Hazel West’s intent must also be considered. The
circumstances surrounding the trust indicate that Hazel West
intended her children to receive the family property. According
to Bogert, "where a provision is ambiguous or uncertain in its
meaning, resort may be had to extrinsic evidence to determine the
terms of the trust". Bogert, Trusts and Trustees,§ 164.1. Bogert
suggests that the circumstances that may be considered include

the situation of the trustor, the beneficiaries and the trustees;

12



their relations to each other; and the purposes for which the
trust is created. Id. When considering that it would be
extremely rare for a mother to approve a revocation taking
property from her natural children and giving it to her husband’s
new wife, the Court may easily determine Hazel'’s intent as to the
trust beneficiaries. In upholding Culver v. Title Guaranty &
Trust Co., 70 N.E.2d 163 (N.Y. 1946), the court stated that the

deceased settlor may have departed this life secure in

her belief that she had so arranged her affairs that

her daughter would be benefitted....We think it fairer

and more in consonance with legislative intent not to

deprive her by reason of her death, of her right to

refuse to consent to partial or total revocation.
Id. at 165. Hazel died assuming that her children would receive
her interest in the family home. Her wishes should be carried

out and the home should be offered to Appellants to meet the

intentions of the trustors at the time the trust was created.

B. Purpose of the Trust

The Wests created this trust comprised of their family home
for the benefit of their children. One clause of the trust
includes language that specifies that if the trustors die, the
successor trustee has the authority to expend trust money for the

“maintenance, education, and support of the beneficiary” if they

13



are under 21 years old; otherwise the money was to be distributed
to the beneficiaries and terminated. It is clear that the
trustors created the trust for the purpose of providing for their

children’s “maintenance, education, and support” in the future.

C. Type of Trust Created

Appellants contend that an inter vivos trust was created.
“An inter vivos trust is created when a settlor, with the intent
to create a trust for, or declares that he or she (the settlor)
holds specific property in trust for, a named beneficiary.”
Sundguist v. Sundguist, 639 P.2d 181, 183 (Utah 1981) (citing
Restatement of Trusts 2d, §§ 2, 17). In Sundqguist, divorcing
parents had created a trust for their children, which was to be
held for them, but not actually given to them until years later.
Similarly, the Wests intended to create a trust for their
children and hold it for their later use. According to the
holding in Sundguist, this was an inter vivos joint trust which
could not be terminated by only one of the parents.

Granted, the right of revocation would have allowed the
Wests to terminate their trust if they so chose, but that option
was never utilized by the trustors in “their lifetime.” Until
the power of revocation is actually exercised, the trustors have

14



essentially promised to give away their ownership interest and
act as trustees. “[A] trust inter vivos does not fail because a
settlor declares that he holds the property in trust, with power
to revoke and to receive the income during his life.” In Re

Tunnell’s Estate, 190 A. 906, 909 (Pa. 1937).

D. When the Beneficiaries’ Interests Vested

The children, as beneficiaries, probably gained an ownership
interest in the property at the time the trust was created, but
certainly gained an ownership interest when their mother died,
thereby precluding their father’s revocation. While Appellants
contend that an inter vivos trust was created, their interest
would have vested at the time of their mother’s death even if it
was a testamentary trust. In either case, their interest had
vested before the alleged revocation took place, thereby
precluding it.

When Herschel J. West, Sr. and Hazel West created the trust
in question in 1986, they, as trustors, no longer retained their
original ownership interest. They had passed some interest on to
their children and became the trustee of the property.

Possession was not required for the beneficiaries’ trust interest
to vest. Because the children’s property interests had already

15



vested, the court below could not alter those rights.

In Sundquist, 639 P.2d 181, the Utah Supreme Court decided
that even with the continuing jurisdiction to make subsequent
changes relating to a divorce decree, “[t]lhat power does not
authorize the court to alter property rights already vested in
other parties, such as in the children who are the beneficiaries
of the trust...” Because there was trust property in existence
at the time, the Court held that the beneficiaries’ interests had
already vested, precluding the alteration of the trust interests.
Their trust was to be held until some years later, perhaps not
being transferred to the beneficiaries until after the trustors’
deaths. Likewise, although the West trust might not have been
transferred until the deaths of both trustors, it included real
property and was, in fact, in existence at its inception, causing
an immediate property right to be vested in the beneficiaries.
This has previously been held to preclude the alteration of a
trust and should similarly preclude the changes allowed in the

West trust.

II. Herschel J. West, Sr. never had the power to revoke the

joint trust unilaterally.

16



A. The Various Powers of Herschel J. West, Sr.

Herschel J. West, Sr. - as co-trustor, sole trustee,
survivor, or executor - never possessed the power to unilaterally
revoke the joint trust.

1. Trustor

Herschel J. West, Sr. was not an individual trustor; he was
a co-trustor. Therefore, in order to revoke or amend the trust
at any time, he needed the consent of Hazel, the other co-
trustor. He, therefore, did not have the power to unilaterally
revoke the trust through his position as trustor. In Hill v.
Conover, 191 Cal. App. 2d 171 (1961), a husband argued that he
was sole trustor after his wife’s death and was therefore
entitled to revoke the trust himself. However, the court found
no merit in this contention and denied his attempted revocation,
insisting that consent from both co-trustors was necessary. Id.

2. Trustee

Neither did his position of trustee allow him to
unilaterally revoke the trust. In the judgment below the court
held that the trust “contained language to the effect that the
surviving trustee shall continue as sole trustee succeeding to
all the powers, duties and discretionary authority given to the
trustees jointly,” and therefore considered the unilateral

17



revocation valid. This decision cannot be supported, however.

As earlier noted, Herschel J. West, Sr. and Hazel West had named

themselves “the trustee”, singularly. Again, her consent was

required.
trustor,
language
right to
trustees.

document

Furthermore, the power to revoke is reserved for the
not the trustee. Referring to similar revocation
in a joint trust, a California court determined that the
revoke belonged to the trustors as trustors, not as

Khan v. Khan, 214 Cal. Rptr. at 109. The West trust

states that in the case of the death of one co-trustor,

the other would become the “sole trustee”. This position, did

not confer any greater powers to Herschel upon Hazel’s death.

The purpose of a trustee is to hold trust property for the

benefit of others and the trustee’s duties are fiduciary in

nature, preventing him or her from wasting or disposing of the

trust, especially for his own use.

A trustee is in a fiduciary relation to the
beneficiaries of the trust....In some relations the
fiduciary relation is more intense than is others; it
is peculiarly intense in the case of a trust. It is

the
the

duty of a trustee to administer the trust solely in
interest of the beneficiaries. He is not permitted

to place himself in a position where it would be for

his own benefit to violate his duty to the
beneficiaries.
Scott on Trusts § 170 (1983).

Scott also cites the Uniform Trusts Act, § 5, as stating
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"[n]o trustee shall directly or indirectly buy or sell any
property for the trust from or to itself or an affiliate;...or
from or to a relative, employer, partner, or other business
associate". Id. Additionally, Scott states, "it is now, of
course, well settled in the United States as well as in England
that a sale by a trustee to himself individually can be set aside
if it was made without the consent of the beneficiaries." Id.

See also Schug v. Michael, 245 N.W.2d 587 (Minnesota 1976)

(quoting Restatement of Trusts § 170); Ma r D 1 , 318

N.Y.S.2d 194 (1971); In re Kline, 59 A.2d 14 (N.J. 1948).
Similar language has been enacted in Utah:
Any sale or encumbrance to the trustee, the trustee’s
spouse, agent, attorney, or any corporation or trust in
which the trustee has a substantial beneficial interest
or any transaction, which if affected by a substantial
conflict of interest on the part of the trustee, is
voidable by any interested person, except one who has
consented after fair disclosure, unless (a) the trust
expressly authorized the transaction; or (b) the
transaction is approved by the court after notice to
interested persons.

U.C.A. 75-7-404. Rights of survivorship were not expressly

authorized in the West trust, nor was the transaction

transferring the property to Herschel J. West, Sr. and Appellee

approved by the court upon notice to Appellants.

This section was cited by the Utah Supreme Court, which
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stated, "absent authorization from a court with jurisdiction over
the administration of the trust or consent of the beneficiaries,
any transaction involving self-dealing by a trustee is not only
prima facie invalid, but is voidable by the beneficiaries,
regardless of any loss suffered by the trust estate, the payment
of valuable consideration, or the existence of good faith."
Wheeler v. Mann, 763 P.2d 758, 760 (Utah 1988).
3. Survivor

As a survivor Herschel J. West, Sr. might have had greater
power had the trust document so stated. But, if the trustors
intended to offer the survivor individual power or control, they
failed to include such language in the trust. “Where a power to
revoke or amend is given by the settlors to be executed by mutual
consent, the power is not exercisable by the survivor of them.”

Bogert, Trusts and Trustees, § 1001.

4. Exe or
Even as the executor of Hazel’s estate, Herschel did not
gain her revocation power. In R hemical Corn Exchan Bank,
169 N.Y.S.2d 600 (1957), held that a husband and co-trustor of an
inter vivos trust could not revoke the trust after the death of
his wife, even though he was the executor of her estate.
Revocation required “mutual consent” during her life and that did
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not change upon her death. Id. The situation is exactly the
same in the case at bar. Therefore, Herschel could not forego
Hazel'’'s consent by offering it on her behalf as her executor.

The executor cannot adopt a co-trustor’s revocation right.

B. Revocation Requirements When Hazel West was Alive

When there are several trustors, all co-trustors must
consent to the revocation of a joint trust. It is well
established that a joint trust, if revocable, requires joint
revocation. Solomon’s Trust Estate, 2 A.2d 825 (Pa. 1938);

Hackley v. Farmer, 234 N.W. 135 (Mich. 1935); Croker v. Croker,

192 N.Y.S. 666 (1921); Kelley v. Snow, 70 N.E. 89 (Mass.); Downs

v. Security Trust, 194 S.W. 1041 (Ky.); Richardson v. Stephenson,
213 N.W. 673 (Wis.). If this were not so, no joint trust would

be secure.

C. The Effect of Hazel West’s Death
Well established treatise principles and the laws of other
states firmly set forth the rule that a joint trust becomes

irrevocable at the death of any co-trustor. KXhan v. Khan, 214

Cal. Rptr. 109; In Re Chemical Corn Exchange Bank, 169 N.Y.S.2d

600; Culver v. Title Guaranty & Trust Co., 58 N.Y.S.2d 116
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(1945) (upheld, 70 N.E. 2d 163 (1946)); Noble v. Rogan, 49 F.
Supp. 370; Solomon’s Trust Estate, 2 A.2d 825; Croker v. Croker,
192 N.Y.S. 666. This principle follows the logic that joint
consent 1is necessary for a valid revocation, and because a dead
co-trustor no longer has the ability to consent to revocation,
the joint trust becomes irrevocable.

Referring to a joint trust created for the trustors’

children, Noble v. Rogan ruled that amending a joint trust, even

if to better benefit the children, simply cannot be done by one
co-trustor after the death of the other. “Joint powers, not
coupled with an interest, do not survive....It should not be in
the power of either party after the death of the other to destroy
the trust both created and both intended to subsist.” Noble v.

Rogan, 49 F. Supp. at 372 (citing Croker v. Croker, 192 N.Y.S.

666). Another California case is on point. In Kahn v. Kahn, 214
Cal. Rptr. 109, the issue presented was whether a co-trustor of a
revocable joint trust could unilaterally revoke the trust. The
Court held that one trustor could not unilaterally revoke the
trust without the consent of the other trustor. That case is
especially important in that the trust reviewed contained
language very similar to the West trust.

Several New York cases also stand for the proposition that
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one trustor may not revoke the trust after the death of a co-

trustor. In Croker v. Croker, 192 N.Y.S. 666, the court would

not allow a husband to revoke a trust after the death of his
wife, when they were both trustors and the language of the trust
evidenced an intent that the right of revocation should be
exercised jointly. Similarly, in Culver v. Title Guaranty &
Trust Co., 58 N.Y.S.2d 116, the court held that a trust
established by multiple trustors could only be revoked by the
joint consent of all the trustors. Because the consent of each
would be required if all were living, the fact that one was dead
did not confer upon the others the power to destroy the trust
which was intended by the deceased to remain. In upholding this
case, the Court of Appeals of New York in Culver v. Title

Guarantyv & Trust Co., 70 N.E. 2d 163 stated:

were all of the joint settlors living the consent of

each to a revocation either in whole or in part, would

be necessary. There appears to be equal reason for

forbidding whole or partial revocation when one of them

is dead or may not be heard.
Id. At 165.

In In Re Chemical Corn Exchange Bank, 169 N.Y.S.2d 600, a
husband attempted to revoke a trust where he was a joint trustor
with his wife. The court held that where the husband and wife,

as joint trustors, provided in an inter vivos trust agreement
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that they could not revoke or modify its terms except by written
mutual consent, the husband had no power to do so after the death
of his wife. Furthermore, the court held that a trustor’s power
to revoke a trust is personal to that trustor; it terminates upon
his or her death and cannot be exercised by any one else.

Finally, in Solomon’s Trust Estate, 2 A.2d 825, the Supreme
Court of Pennsylvania held that a trust created by two trustors
was such that it could only be revoked jointly. The Court stated
succinctly:

It should not be in the power of either party after the

death of the other to destroy the trust both created

and both intended to subsist. If we held as appellant

suggests that the power survived to the mother, it

could be exercised to deprive the other children of

their income. No trust jointly created would be secure

under such a determination.
Id. at 826.

Accordingly, it is apparent from the case law provided that
a surviving trustor may not revoke a trust after the death of
another trustor. The language in the West trust certainly
evidences the intent that the trust could only be revoked by
joint action of both trustors. Under the circumstances of this
case, the Court should consider the clear principle set forth by
other states which would require it to find that Herschel J.

West, Sr. failed in his attempt to revoke the joint trust simply
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because the trust became irrevocable at the death of the other

co-trustor.

III. Herschel J. West, Sr. did not meet the requirements of

a valid termination of a joint trust under Utah law.

While the actions of Herschel J. West, Sr. appear to have
been an attempt at unilateral revocation of a joint trust, there
is no Utah case law directly on point. However, the Utah Supreme
Court has addressed the issue of termination of a joint trust.
In Clayton v. Behle, 565 P.2d 1132 (Utah 1977), the Supreme Court
specifically established requirements for the unilateral
termination of a joint trust. Generally, termination of a trust
is accomplished by the beneficiaries or some third party.
However, termination has been attempted by a joint trustor.
Under the Clayton rule, termination can be accomplished “where:
(1) all beneficiaries consent, (2) no beneficiary is under an
incapacity, and (3) the continuance of the trust is not necessary
to carry out a material purpose of the trust.” Sundquist v.
Sundgquist, 639 P.2d 181 (citing Clayton).

Sundguist relied upon Clayton to determine there was no

valid termination of a joint trust under circumstances similar to
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those in the case at bar. A parent, and co-trustor, was
attempting, during divorce proceedings, to terminate a trust
created for their children. It might be claimed that Herschel J.
West, Sr. attempted to terminate, rather than revoke, the trust.
However, this argument would also fail because he did not gain
consent from the co-trustor, or in her absence, all the
beneficiaries; nor did he prove that the purpose of the trust had
been met and the trust was no longer required.

First, all co-trustors must consent or if one will not
consent, his or her consent may be substituted with the
affirmative consent of all the beneficiaries. Sundquist, 639
P.2d at 187 (emphasis added). Obviously, Hazel West could not
consent upon her death. Therefore, Herschel J. West, Sr. should
have received the affirmative consent of all three beneficiaries,
which he failed to do. Secondly, the party attempting to
terminate must prove that there is “no unfulfilled purpose of the
trust which could be carried out by its continuance.” Id.
Because the purpose of the trust was to provide for their
children and retain the home within the family, Herschel J. West,
Sr. could not prove that this purpose had already been carried
out and there was no further reason to maintain the trust.

However, he never made an effort to show either of these
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requirements. Consequently, his failure to meet these
requirements nullifies his attempted termination of the trust.
Additionally, while the second deed created after Herschel
J. West, Sr. attempted to terminate the trust might otherwise
have been valid, the trust was still in effect and takes priority
over the second transfer of property. “[A]lpart from statute,
transfers of the legal title to land rank, between themselves,
according to priority in time.” Gregerson v. Jensen, 669 P.2d
396, 399 (Utah 1983). Furthermore, Herschel J. West, Sr. never
recorded the second deed, but Appellee caused it to be recorded
after his death. That indicates that the property was never

actually delivered and could, by itself, nullify the transfer.

CONCLUSION

It is clear that the transfer of this trust property was
invalid because Herschel J. West, Sr. never had the power to
unilaterally revoke or terminate the joint trust he created with
his first wife, Hazel West. The Court can reach this conclusion
by considering the intent of the trustors, the plain language of
the trust, the time at which the beneficiaries gained an interest
in the property, the requirements that treatises and other states

have set forth for revocation of a joint trust, or the
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requirements established in Utah for termination of a joint
trust.

Because the revocation was invalid, the court below erred in
awarding the family home as part of the Personal Representative’s
property because it actually belongs to the West children by
virtue of this trust.

Having expounded on the applicable rules of law, Appellants
pray this Court to forthwith return to them their rightful
property, with all of its fixtures and appurtenances. Appellants
further pray this Court to remand to the trial court an
evidentiary hearing for the purpose of establishing an award to
Appellants for the equivalent of reasonable rental monies since
the date of their father’s death against the Personal
Representative.

DATED this 5th day of October, 1995.

//7 g
Jeffrey A. Orr
Attorney for Petioners and Appellants
MAILING CERTIFICATE
I HEREBY CERTIFY that I personally mailed two (2) copies of

the foregoing Brief of Appellant on this 5th day of October, 1995
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by first-class U.S. mail, postage prepaid, to the following:

Gregory B. Hadley
2696 North University Avenue, Suite 200
Provo, Utah 84604

J fféy A. Ord
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w D1-103-J
Beclaration of Trust

WHEREAS. WE Herschel J., West and Hazel 1.. West of the City/féwn/

of Provo Countyof Utah Stateof _UItah

are the owners as joint tenants of certain real property located at (and known as) 654 E 3750 N
in the City/Yodd of __ELOVO State of _Utah

which property is described more fully in the Deed conveying it fromNellie Marie Smith

to Herschel J. West & Hazel L. West as“that certain piece or parcel of land with buildings thercon

standing, located in said _PLOVO being

All of lot 1, Block 2, plat "A", Valli Hi Subdivision, Provo, Utah
according to the official plat thereof on file in the office of the
Recorder, Utah County, Utah. Subject to deed restrictions and easements.

Subject to a Declaration of Protective Covenants and Restrictions recorded
in Book 937, page 312, as Entry No 5997 in the office of Utah County
recorder. -

Subject to a trust Deed executed July 10, 1963 by LeGrande G. Smith and
Nellie Marie Smith to Pacific Mutual Life Insurance Company, recorded
July 11, 1963 as Entry No 9290, in book 943, Page 385 of official
Records. To secure $15,500.00 of which the Grantees agree to assume and
pay according to the conditions and terms therein.

Being the same premises earlier conveyed to the Settlors by an instrument dated 18 July 1969 and

recordedin Vol. 692 page 318 ofthe PrOvo Land Records.

NOW, THEREFORE, KNOW ALL MEN BY THESE PRESENTS, that we do hereby acknowledge and declare that we
hold and will hold said real property and all our right, title and interest in and to said property and all furniture, fixtures and
personal property situated therein on the date of the death of the survivor of us, IN TRUST O H1)

AU

1. For the use and benefit of the following —(3) _Three persons, in equal shares,
stirpes:

1. Herschel J. West Jr) Our Son
2. Richard Lee West Our Son
3. Carole Ann West Edmunds Our Dauthter

If because of the physical or mental incapacity of both of us certified in writing by a physician, the Successor Trustee
hereinafter named shall assume active administration of this trust during our lifetime, such Successor Trustee shall be fully
authorized to pay to us or disburse on our behalf such sums from income or principal as appear necessary or desirable for our
comfort or welfare. Upon the death of the survivor of us, unless the beneficiaries shall predecease us or unless we all shall dic as
a result of a common accident or disaster, our Successor Trustee is hereby directed forthwith to transfer said property and all
right, title and interest in and to said property unto the beneficiaries absolutely and thereby terminate this trust; provided.
however, that if any beneficiary hereunder shall not have attained the age of 21 years, the Successor Trustee shall hold such-
beneficiary's share of the trust assets in continuing trust until such beneficiary shall have attained the age of 21 years. During
such period of continuing trust the Successor Trustee, in his absolute discretion, may retain the specific trust property herein
described if he believes it in the best interest of the beneficiary so to do, or he may sell or otherwise dispose of such specific trust
property, investing and reinvesting the proceeds as he may deem appropriate. If the specific trust property shall be productive of



wrecttv for the maintenance. educauo  .d support ot the beneficiary without the interv...aon of anv guardian and without
apphication to anv court. Such pavments ot income or prinaipal mav be made to the parents ot such neneficiary or to the person
with whom the beneficiarv 1s living without anv hability upon the Successor Trustee to see to the apphcation thereof. If such
beneficiary survives us but dies detore attaiming the age of 21 vears. at his or her death the Successor Trustee shall transfer. pav
over and deliver the trust property being hetd for such beneficiary to such beneniciary s personal representative. absolutely.

2. Each beneficiary hereunder shall be hable tor his proportionate share of anv taxes levied upon the total taxable estate of
the survivor of us by reason of the death of such survivor.

3. Allnterests of a beneficiary hereunder shall be inalienable and free from anticipation, assignment. attachment. pledge or
control bv creditors or by a present or former spouse of such beneficiarv in any proceedings at law or in equity

4. We reserve unto ourselves the power and nght dunng our hifeume (1) to piace a mortgage or other hen upon the property,
(2) to collect any rental or other income which may accrue from the trust property and to pay such income to ourselves as
individuals. We shall be exclusively enutled to all income accruing from the trust property dunng our lifeume, and no
beneficiary named herein shall have any claim upon any such income and/or profits distnbuted to us.

5. We reserve unto ourselves the power and nght at any ime dunng our lifetume to amend or revoke in whole or 1n part the
trust hereby created without the necessity of obtaining the consent of any benefictary and without giving notice to any
beneficiary. The sale or other disposition by us of the whole or any part of the property held hereunder shall constitute as to such
whole or part a revocation of this trust.

6. The death dunng our lifeume. or in a common accident or disaster with us. of all of the beneficiaries designated hereunder
shall revoke such designation. and in the former event, we reserve the right to designate a new beneficiary. Should we for any
reason fail to designate such new beneficiary. this trust shall termuinate upon the death of the survivor of us and the trust property
shail revert to the estate of such survivor.

7. In the event of the physical or mental incapacity or death of one of us. the survivor shall continue as sole Trustee. In the
event of the physical or mental incapacity or death of the survivor, or if we both shall die in a common accident. we hereby
nominate and appoint as Successor Trustee hereunder the beneficiary named first above, unless such beneticiary shall not have
attained the age of 21 vears or is otherwise legally incapacitated. in which event we hereby nominate and appoint as such
Successor Trustee the beneficiary named second above. unless such beneficiary named second above shall not have attained the
age of 21 years or is otherwise legally incapacitated. in which event we hereby nominate and appoint

(Name) Carole Ann West Fdmunds of
(Address) Box 3441 Clearwater Florids 33515
Number Street Ciry State Zip

to be Successor Trustee.
8. This Declaration of Trust shall extend to and be binding upon the heirs, executors, administrators and assigns of the
undersigned and upon the Successors to the Trustees.
9. We as Trustee and our Successor Trustee shall serve without bond.
10. This Declaration of Trust shall be construed and enforced in accordance with the laws of the State

of

IN WITNESS WHEREOQF, we have hereunto set our hands and seals this

- = (,zl,j)"
(First Settlor sign here) ‘Lﬁ

£ LS.
(Second Settlor sign here) 77':/.//6’ J/ ogd s £ {&Sz LS

1, the undersigned legal spouse of one of the above Settlors, hereby waive all community property, dower or curtesy rights
which I may have in the hereinabove-described property and give my assent to the provisions of the trust and to the
inclusion in it of the said property.

~

( ) (]?pm{‘ﬁe sign here) LS.

A
Z

/

;
Witness: (1) 5 Umu (’/{w Witness: (2)
sTATE OF __ 272 City

county oF _[425H— Town

.

(L

§=
On the A\ q — day of 0404 : 19 & personally appeared

0
and

known 10 me 10 be the individuals who executed the foregoing instrument, and ac d the same to be their fre¢/act and
deed, before me. \ %
4 7

{Notiary Seal; —/  Notary Public

mas smasemimPr [ 1OT/NT
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AFFIDAVIT

ENT 31995 8k 2551 P6 510
NINA B REID UTAH CO RECORDER BE AT

ST
ATE OF UTAK ? 8s 1988 OCT 20 3235 PM FEE
. RECGROED FOR HERSCHEL J UEST

COUNTY OF UTAH )

Herschel J. West' being first duly sworn upon oath, desposes ana says:

That he is & citizen of the United States of America and is over the age of
2] years;

That he knows of his own knowledge that Hazel L. West

who appears in the certified copy of Ueath Certificate attached hereto, is one

and the some person a3 Hazel L West who appears as one of the Crantees and

jolnt tenants in that ceftaln Warrauty Deed dated July 18,1969nd recorded
as Entry No. in Book,ggoat Page3(s in the offi

Recorder, Utsh County, umﬁ?zzo 1692 w3 oftiee of che

Further affiant saith not.

DESCRIPTION:

All of lot, Block 2, Plat "A", Valli Hi Subdivision. Provo. Utah,

accordingtto the official plat thereof on file in the office of the

¢ ity recorder.

Subscribed and sworn to before me, a Notary Public, this lt)'ARC) i;is

- mremag A

My Commiesion Expires: MY CGLIII'T™"
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

IN THE MATTER OF THE ESTATE OF
HERSCHEL JOSEPH WEST, CASE NO. 91-3400471

Deceased. RULING

This matter comes before the Court, under Rule 4-501 on Personal Representative
Marilyn West’s Motion for Partial Summary Judgment. The Court has reviewed the file,
weighed oral arguments, considered the memoranda of counsel, and upon being advised in
the premises, now makes the following:

RULING

1. Pursuant to Sundquist v. Sundquist, 639 P.2d 181 (Utah 1981); Makoff v,
Makoff, 528 P.2d 797 (Utah 1982); Larson v. Overland Thrift & ILoan, 818 P.2d 1316 (Utah
App. 1991); George T. Bogert, Trust § 11 (6th ed. 1987) and numerous other utah cases,
Personal Representative’s Motion for Partial Summary Judgment is GRANTED as to the
following trusts: Trusts ## 3, 4, 8, 9 [EXHIBITS D, E, I, J of Personal Representative’s
Memorandum of Points and Authorities in Support of Motion for Partial Summary Judgment]
are invalid.

2. Trust #3 is invalid because there is no cash account that exists with this
number #414 15595; Trust #4 is invalid because the signature page is not the proper
corresponding signature page; Trust #8 in invalid because there was no attached Schedule A;

and Trust #9 is invalid because it does not have an attached Quit Claim Deed. Therefore,



the property or corpus of any of these four trusts must revert to Herschel West’s estate in
order to determine the percentage of Marilyn West’s elective share.

3. Personal Representative’s Motion for Partial Summary Judgment is DENIED
as to the following trusts: Trusts ## 1, 2, §, 6, 7, 10, 11 [EXHIBITS B, C, F, G, H, and
EXHIBIT L of Herschel West Jr.’s Memorandum in Opposition to the Motion for Partial
Summary Judgment] are valid. Trust #11 is also valid under a Constructive trust theory
analysis, but this theory only applies to this trust since Marilyn is currently possessing the
property purported to be within this trust. Trust #2 only encompasses the surface rights and
1.25% of the mineral rights, and the remaining 98.75% mineral rights shall revert to
Herschel West'’s estate.

"

Counsel for Personal Representative Marilyn West is to prepare an order consistent

with the terms of this ruling and submit it to opposing counsel for approval as to form prior

to submission to the Court for signature.

Dated this 25 day of October, 1994.

BY THE COURT:

ek A

GNYR. BURNINGHAM, %ﬁ

cc:  Gregory B. Hadley, Esq.
Jeffrey A. Orr, Esq.

Ruling Page -2-
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LAWYER

SUITE 200
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GREGORY B. HADLEY (3652)

Counsel for Personal Representative
2696 North University Avenue, #200
Provo, .Utah 84604

Telephone: (801) 377-4403

IN THE FOURTH JUDICIAL DISTRICT COURT FOR UTAH COUNTY

STATE OF UTAH

IN THE MATTER OF THE ESTATE REQUEST FOR
OF HERSHCEL JOSEPH WEST, CLARIFICATION OF RULING
AND ENLARGEMENT

Deceased.
Probate No. 91-3400471

Judge Burningham

COMES NOW .the Personal Representative and does hereby
request the Court to clarify its' Ruling of October 25, 1994,
and would therefore set forth the following:

1. The Personal Representative is unsure of the purpose of
the Courts- language pertaining to "Marilyn West's elective
share" as set forth on the top of page 2 of the ruling as the
Personal Representative has not made the election.

2. The language of paragraph 3 of the ruling pertaining to
trust 11 (Exhibit L to Objector's Memorandum) is confusing as
the Personal Representative does not know to whom the Court has
awarded her residence. Although the Court has ruled that this
trust is valid, the Personal Representative has contended that
Mr. West validly transferred the property from the trust 1)

which he had the express authority to so do, 2) retaining




counsel and drafting a revocation and transfer statement
(Exhibit O to Objector's Memorandum) and 3) signing and causing
to be recorded a Quit Claim Deed (Exhibit P to Objector's
Memorandum) conveying the property from the trust to himself and
his widow as joint tenants with full rights of survivorship.

Further, the gratuitous constructive trust language is confusing

© 0 N 6 O o L N M

as it appears it could be argued on behalf of either the

10

11 || Personal Representative or the Objectors.

12 3. Lastly, the Court did not address in its' Ruling the
13| Sstatus of items 2 through 6 of Schedule C of the Inventory which
14 is attached _as “"Exhibit A" to the Personal Representatives
15 || Memorandum.

16 WHEREFORE, the Personal Representative would ask the Court
17| to clarify its ruling as set forth above and to enlarge the
1g|| periods set forth in Rule 4-504 CJA until such time as so
19|l clarified. /\ICL

20 RESPECTFULLY SUBMITTED this L day of oY,
o1 || 1994.

22 — F’\/‘ /"
25 'GREGORY\EZﬁhADLEY‘_iszf:::f;:h_—
24 MAILI IFICATE

25 I HEREBY CERTIFY that I personally mailed a copy of the

2¢ || foregoing on this 0, C/ day of /7 g oamn Diitr ., 1994, by first-
class, U.S. Mail, postage prepaid to the following:

27 9

28

RY B. HADLEY
LAWYER
SUITE 200 1]




Jeffrey A. Orr, Esqg.
HILL, HARRISON, JOHNSON & SCHMUTZ
3319 North University Avenue, Suite 200

Provo, Utah 84604
Clputea. 72 4{; ¢ )

Secretary
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH

IN THE MATTER OF THE ESTATE OF
HERSCHEL JOSEPH WEST, CASE NO. 91-3400471

Deceased. RULING

This matter comes before the Court, under Rule 4-501 on Personal Representative
Request for Clarification of Ruling and Enlargement; Objector’s Motion for Reconsideration
and Objector’s Request for Entry on Land and Inspection. The Court has reviewed the file,
considered the memoranda of counsel, and upon being advised in the premises, now makes
the following:

RULING

1. Personal Representative Request for Clarification of Ruling and Enlargement is
GRANTED. Therefore, this court will clarify it’s October 25, 1994 Ruling below.

2. Trust #11 is valid, however, it did contain Joint Tenancy language.
Therefore, upon the demise of one of the joint tenants, the surviving joint tenant, Herschel
West, had full authority over the trust property and exercised that authority when he Quit
Claimed it to himself and then to himself and Marilyn West as joint tenants. By making the
above transfer he effectively revoked the valid trust, leaving the residence in joint tenancy
with himself and Marilyn West and upon Herschel’s demise, she became sole owner of the
residence.

3. Since there are not any trusts, that purport to contain the items listed in

RFECFIVED (21119 1935



Schedule C, these five items are property of Herschel’s estate.

4, Pursuant to this Court’s October 25, 1994 Ruling and in light of the
discrepancies with the signature page and Quit Claim Deed, as offered by the children of the
Deceased, Objector’s Motion for Reconsideration is DENIED.

5. Pursuant to Ruling #1 above, Objector’s Request for Entry on Land and
Inspection is DENIED.

Counsel for Personal Representative Marilyn West is to prepare an order consistent
with the terms of this ruling and submit it to opposing counsel for approval as to form prior
to submission to the Court for signature. All outstanding contrary issues that were not

specifically dealt with, but which are related to the above Court’s Ruling, are hereby MOOT.

Dated this LZ day of January, 1995.

BY THE COURT:

cc:  Gregory B. Hadley, Esq.
Jeffrey A. Orr, Esq.

Ruling Page -2-
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GREGORY B. HADLEY (3652)
Attorney for Personal Representative
2696 North University Avenue, #200
Provo, Utah 84604

Telephone: (801) 377-4403

IN THE FOURTH JUDICIAL DISTRICT COURT FOR UTAH COUNTY
STATE OF UTAH

IN THE MATTER OF THE ESTATE OF ! FINAL JUDGEMENT
HERSCHEL JOSEPH WEST, !
|
1
Deceased. | Probate No. 91-3400471
|
|

Judge Burningham

Pursuant to the Personal Representatives Motion for Partial Summary Judgement
challenging the validity of 10 different trusts, her Motion for Judgement on the Pleadings
challenging the validity of an additional trust and Objector 's Motion for Partial
Summary Judgement, this court heard oral argument on September 23, 1994. After
considering the various memorandum of counsel and having determined that there was
no genuine issue as to any material fact and that the moving parties were entitled to
judgement as a matter of law, the court entered a ruling on October 25, 1994. On
November 2, 1994, the Personal Representative filed a Request for Clarification of
Ruling and Enlargement and subsequent thereto the Objectors filed a Motion for
Reconsideration and a Request for Entry on Land and Inspection. The court, having
reviewed all memorandum pertaining to said Requests and Motion, entered its ruling on
January 17, 1995.

NOW THEREFORE THE COURT, expressly determining that there in no just

reason for delay and directing the entry of final judgement in this matter and for good
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cause appearing, does hereby ORDER, AJUDGE, AND DECREE as follows:

1. The Personal Representatives Request for Clarification of Ruling and
Enlargement is granted.

2. The Personal Representative Motion for Partial Summary Judgement is
granted and Objector 's Motion for Partial Summary Judgement is denied as to trusts
numbered 3, 4, 8, and 9 as trust #3 is invalid because there is no cash account that exists
with the number #414 15595; trust #4 is invalid because there is no signature page and
the one that is attached is not the proper signature page; trust #8 is invalid because
there is no Schedule A identifying the trust property; and trust #9 is invalid as there is
no Quit Claim Deed or other conveying instrument indicating said trust was ever funded.

3. All of the cash and contracts set forth in Schedule C of the inventory filed by
the Personal Representative are property of Herschel Joseph West 's Estate as there are
no trusts that purport to contain these items.

4. The Objector 's Motion for Partial Summary Judgement is granted and the
Personal Representative 's Motion for Partial Summary Judgement is denied as to trusts
numbered 1, 2, 5, 6, 7, and 10 as these trusts are valid on there face. However, trust #2
only encompasses the surface rights and 1.75% of the mineral rights with the remaining
98.25% mineral rights reverting to and becoming a part of Herschel Joseph West 's
Estate.

5. Therefore as to Schedule A of the Inventory filed by the Personal
Representative items #1, as qualified under paragraph 4 above, through #13 are

contained within valid trusts and therefore are not part of Herschel Joseph West 's
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JRY B. HADLEY
LAWYER
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JRY PARK PLAZA

Estate. Items 1 through 6 as set forth in Schedule C of the Inventory and 98.25% of the
oil, gas, and mineral rights in the following described property situated in Bighorn
County, State of Wyoming are contained within and part of the Herschel Joseph West 's
Estate as being administered by Marilyn West, the Personal Representative to wit:

The Northwest Quarter of the Southeast Quarter

(NW!/,SE!/,) of section twenty three (23) Township 56 (56)

North, Range 97 (97) West of the 6th. Principal meridian,

Wyoming, containing 40 (40) acres more or less.

6. The Personal Representative 's Motion for Judgement on the Pleadings is
granted. Although trust #11 is valid it was a revokable trust and contained language to
the effect that the surviving trustee shall continue as sole trustee succeeding to all the
powers, duties, and discretionary authority given to the trustees jointly. Therefore, upon
the demise of Hazel L. West (one of the co-trustees) the surviving trustee (Herschel
Joseph West) had full authority over the trust property and exercised that authority when
he Quit Claimed it to himself and his wife, Marilyn West, as joint tenants. By making
the above transfer, Herschel Joseph West effectively revoked the valid trust, leaving the
residence in joint tenancy with himself and Mrs. West and upon his death, Mrs. West
became the sole-owner of the reside. by operation of law. Therefore, that certain

Notice of Lis Pendens recorded in the offices of Utah County Recorder on November 3,

1993, as entry number 79096 in book 3288 pages 331-2 is hereby released as it pertains
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to the following described residential property located in Utah County, State of Utah to
wit:
All of lot 1, Block 2, plat "A ", Valli Hi
Subdivision, Provo, Utah according to the
official plat thereof on file in the office of the
Recorder, Utah County, Utah. Subject to deed
restrictions and easements.
7. The Objector 's Motion for Reconsideration and their Request for Entry on
Land and Inspection is denied.
8. All outstanding contrary issues that were not specifically dealt with, but which

are related to this Final Judgement, are hereby moot.

DATED this day of , 1995.

BY THE COURT:

JUDGE GUY R. BURNINGHAM

Approved as to form:

Jeffery A. Orr, Counsel for Objectors
Herschel J. West Jr., Richard L. West
and Carole A. West Edmunds.

CERTIFICATE OF MAILING
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that /,I personally mailed a true and correct copy of the
foregoing on this _Z5 dayof _ /im0, , 1995, by first-class, U.S. Mail, postage
prepaid, addressed to the following: 0

HILL, HARRISON, JOHNSON & SCHMUTZ
Jeffery A. Orr

3319 North university Avenue, #200

Provo, Utah 84604

Mo /Wm

Renee ! Maybon,
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NOBLE et al. v. ROGAN, Collector of
Internal Revenue.
No. 1413,

District Court, S. D. California,
Central Division.

March 24, 1943.

{. Trusts &2

A trust of movables created by an
instrument inter vivos is administered by
trustee according to law of state where
instrument creating trust locates admin-
istration thereof.

2. Trusts ¢=2

Where declaration of trust fixed ad-
ministration thereof in Pennsylvania,
Pennsylvania laws governed.

3. Trusts &>59(1)

Where settlor reserves a power to
revoke trust only in a particular manner or
under particular circumstances, trust can
be revoked only in such manner or under
such circumstances.

4. Internal revenue €=1044
#Where husband-and wifé ‘éredted trfét

for a child and reserved right of revocatiort}

nsé of the word “settlors” to designaté
Tisband and wife without a teservation to#
¥drvivor of any right of control indicated

that any subsequent amendment must be

4y joint action of both and trust became”
itrevocable on death of husband, so thats
&cclaration in subsequent writing by wife

that trust was irrevocable was without-
{egal effect and declaration that she waived

any right to dispose of the trust principal -
b will under power of appointment was

1fttle more than a mere ministerial act from

Swhich no taxable “gift” resulted. Revenue

Act 1932, § 501, 26 U.S.C.A. Int.Rev.Acts,

page 580.

See Words and Phrases, Permanent
Edition, for all other definitions of
“Gift” and “Settlor”.

D,

Action by Purdon Smith Hall against
Nat Rogan, Collector of Internal Revenue
for the Sixth District of California, to
recover gift taxes alleged to be illegally
and errcneously assessed and collected.
During the pendency of the action, plaintiff
died and Adaline Jane Noble and others,
plaintiff’s executors, were substituted as
plaintiffs.

Judgment for plaintiffs.

49 FEDERAL SUPPLEMENT

Claude I. Parker, Ralph W. Smith Ral :
Kohlmcicr, and Harriet Geary, ajj 'of .
Angcles, Cal., for plaintiffs.

Leo V. Silverstein, U. S. Atty, E ;i
Mitchell, Asst. U. S. Atty., and Armong "'
Jewell, Asst. U. S. Atty., all of Los Angeleg
Cal., for defendant.

rocation, management, beneficiaries and
other matters as thf:y shall detcrrpme, but
unless and until this agreement is super-
seded. it shall be and remain in full force
and etfect.”

cyid Emily Purdon von Romberg
Gpreckels was born on the 3.ls.t day of
anuary. 1908, and is now living. On
Aarch 19, 1930 said \\{’illiam H.dHall di;d
.. . .. . ut any change being made in the
_ This is an action to recover giit taxeg} :;;‘ngcntioﬁed trust agreement. On
in the amount of $3,819.69 averred to be 2 \ugust 16, 1935, in the State of California,
illegally and erroneously assessed angd} LT .m;don Smith Hall executed a certain
collected. . document wherein she declared, inter alia:

This action was commenced by Purdog us * * that said trust shall be and is
Smith Hall, who died during its pendency® * hereby made Irrevocable, and the same
and on motion duly made, Adaline Jane§ 8. a0l hercafter be administered under the

J. F. T. O'CONNOR, District Judge,

Noble, Emily Purdon von Rombe . (crms of said original agreement as modi-
Spreckels, and Bank of America Nationaf £ fied by the terms of this declaration
Trust and Savings Association, executor of ¢ * * ] hereby waive and release any

the estate of Purdon Smith Hall, deceased?
were substituted as plaintiffs. =
On April 25, 1928, Purdon Smith
and her husband, William H. Hal,
settlors, and Purdon Smith Hall and
William H. Hall and York Trust Company$
a corporation organized under the laws
the State of Pennsylvania, as trustees
executed and entered into a trust agree
ment, the material portions of which pro
vide: “That the Settlors have transfe:
to the Trustees one thousand (1,000) sha
of the Four Dollar Cumulative Partis
pating Preferred Capital Stock of Sou
eastern Power and Light Company, "
trust, nevertheless, to hold the same 2
the proceeds thereof if sold and with po
to sell with unanimous consent of th&
Trustees, and to pay the income thereof G
Emily Purdon von Romberg, daughter Ui
the Settlors, during the term of her nat
life, free from anticipations, alienatio
or assignments or transfers by opera
of law or otherwise, and upon her death §
dispose of the principal thereof in the safiy
manner as her interest in the respecU¥
estates of the Settlors shall be disposed
by their last wills and testaments, one-IFiy
of the trust fund to be disposed of uUnKS
the will of each Settlor so that the intef€
of the said Emily under such will and &
agreement shall be equalized with any!
terest given to her sister, Jane, by
will * * * It is the purpose of + 1N
Settlors that this trust agreement sh '1,
superseded by a more formal and de
agreement and nothing herein contdi"y
shall be held or construed to prevent&
Settlors from embodying in such for
trust agreement such provisions a$

¢ right I might otherwise have to dispose
¢ of any or all of the principal of said trust
I by my last will and testament.” In the

b gift tax return filed by Purdon Smith Hall
B for the year 1935, was included as part of
k- the sum of $415253 disclosed on said
k. return as the total value of gifts made by
E Purdon Smith Hall in said year, the amount
E. of $31,000 as a gift occurring by reason of
t the execution of the document dated
= August 16, 1935. Of the said $31,000 the
g sum of $21,890.34 represented the life es-
F tate of said Emily Purdon von Romberg
Spreckels and the remainder of said $31,-
¢, 000, to wit the sum of $9,109.66, represents
¢ the remainder interest. On or before
g March 15, 1936, Purdon Smith Hall caused
to be filed with the defendant, Purdon
A Smith Hall’s duly executed donor’s federal
i tax return for the calendar year 1935. On
> March 7, 1939, Purdon Smith Hall filed
E h‘c.r written claim for refund of the federal
: g 81t tax purportedly overpaid by her in
F the amount of $3,819.69 with interest as
B:provided by law. The latter sum repre-
g sents the gift tax on $31,000 for the year
193.3- Thereafter Purdon Smith Hall’s
daltp for refund was rejected and she
g received notice of rejection of said claim
. on April 7, 1939,

The question for determination is:

8 [1-3] Where two individuals execute a
- larat.ion of trust, reserving the right of
:e"ocalxon, and are designated therein as
Settlors”, is the right to act joint, whereby
P '1¢ trust becomes irrevocable upon the
oy th of one of said settlors, or has the
B rvivor the right to amend or alter the
e fust? Section 501 of the Revenue Act of

NOBLE v. ROGAN
49 F.Supp. 370
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1932, 26 U.S.C.A. Int.Rev.Acts, page 580
provided: “(a) For the calendar year 1932
and each calendar year thereafter a tax,
computed as provided in section 502, shall
be imposed upon the transfer during such
calendar year by any individual, resident or
nonresident, of property by gift.

“(b) The tax shall apply whether the
transfer is in trust or otherwise, whether the
gift is direct or indirect, and whether the
property is real or personal, tangible or in-
tangible; but, in the case of a nonresident
not a citizen of the United States, shall ap-
ply to a transfer only if the property is situ-
ated within the United States.”

[4] If the right to amend or act with
reference to the trust or any portion there-
of survived in the survivor, then the
government’s contention that a taxable gift
was consummated by executing the in-
strument of August 16, 1935, must be sus-
tained. “A trust of movables created by an
instrument inter vivos is administered by
the trustee according to the law of the
state where the instrument creating the
trust locates the administration of the
trust.”” Rest. of the Law, Conflict of Laws,
sections 297, 299, pp. 397, 381; Hughes v.
Commissioner of Internal Revenue, 9 Cir.,
104 F.2d 144; Helvering v. Stuart, Novem-
ber 16, 1942, 317 U.S. 154, 63 S.Ct. 140,
87 L.Ed. —. Here, the administration
of the trust was in Pennsylvania, therefore
its laws should govern. The only Pennsyl-
vania case cited is In re Solomon’s Trust
Estate, 1938, 332 Pa. 462, 2 A.2d 823, 826,
which is adverse to the position of the
government. There “Appellant’s parents
set up an inter-vivos trust, the income to
be paid to the settlors’ three children for
life, one-third to each child. It further
provided: ‘The Donors shall have the
power, at any time during their lifetime,
by an instrument in writing delivered to
the Trustee, to modify, alter or amend
this agreement in whole or in part;
* * *» By letter the donors directed
the trustee to “ ‘pay to us the one-third’ of
the net income which had been paid to
appellant. The trustee complied with this
direction. Later the father died, and his
widow thereafter directed the trustee to
resume payment to appellant. After com-
plying with this direction, the trustee was
advised it could not legally pay this income
to the son. To an account filed complying
therewith, the son filed exceptions which
were dismissed.” In response to the appel-
lant’s contention that both parents merely-
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wished to punish the son “temporarily, and
intended to restore the income to him, but
had neglected to do so,” the court de-
clared: “The letter itself determines the
legal status of appellant; it is clear and
unambiguous. The power to revoke is
specifically referred to, and it is indiga'ted
clearly that the parents were exercising
that very power. The words ‘until further
notice’ meant, of course, joint notice of
mother and father. * * * Joint powers,
‘,notfesuplcd with an interest, do not sur-
{vive. * * * Tt should not be in the
power of either party after the death of the
other to destroy the trust both created and
both intended to subsist. * * *’ Croker
v. Croker et al,, 117 Misc. 538, 192 N.Y.S.
666, is cited by the Solomon case, supra,
where the views of the court in the latter
case are confirmed. State Street Trust Co.
v. Crocker, 306 Mass. 257, 28 N.E.2d 5, 128
A.L.R. 1173. Conceding the correctness of
the government’s assertion that the ques-
tion is one of intent, Rest. of the Law,
Trusts, section 4d, yet the provisions of the
trust manifesting the Settlors’ intention do
not support the defendant’s claim. It is
clear that Purdon Smith Hall and her
husband intended to create a trust requiring
the joint action of both in any subsequent
amendment or revocation. This is apparent
from the use of the word “Settlors”, and
the ultimate disposition sought without re-
serving to the survivor any right of con-
trol, which might easily have been ex-
pressed. “If the settlor reserves a power
to revoke the trust only in a particular
manner or under particular circumstances,
he can revoke the trust only in that manner
or under those circumstances.” Rest. of
the Law, Tr. section 330 j. The instrument
executed by Purdon Smith Hall declaring
the trust irrevocable, was of no legal effect.
While a power of appointment existed, to
be exercised by Purdon Smith Hall after
the death of her husband, William Hall,
the exactness in which the appointees were
designated and the mode in which dis-
tribution was to be accomplished left little
more than a ministerial act to be per-
formed. The instrument executed on
August 16, 1935 was merely an affirmation
of the disposition intended by the settlors
in the original declaration of trust. It did
not create or transfer any right to or in-
terest in the corpus of the trust nor affect
the status of the parties which had been
theretofore established by operation of law.

The court finds that there was no gift as
contemplated by section 501 of the Revenue

49 FEDERAL SUPPLEMENT

Act of 1932 and the tax was illegally ifis

assessed. The instrument executed b
Purdon Smith Hall dated August 16, 1935
was void and of no effect, as Purdon Smith
Hall had no power to change the terms of
the trust agreement dated April 25, 1928

Plaintiffs will recover the amount of the
tax illegally paid to the government,

In re ULRICH.
In re SAUBER.
Nos. 1828, 1950.

District Court, D. North Dakota.
March 1, 1943.

k.4

. Bankruptey €4

Since Bankruptcy Act provision re- &

lating to redemption by farmer-debtors is

not clear, courts must construe Congres-

sional intent so that it can be administered S

with practicality and fairness to bank-

rupts and creditors.
s, 11 U.S.C.A. § 203, sub. s. 2

2. Bankruptcy €38

An original appraisal of farmer:‘

debtor’s property does not become “final” &€
and binding on all parties for purposes of g
four o
months, and hence creditors may have a ]
reappraisal after farmer-debtor declares y

redemption after expiration of

intention to redeem notwithstanding credi- §
tors’ failure to object to original appraisal
within four month period, as against con-
tention that after expiration of four §
months either party may show only an

appreciation or depreciation in value be- ,'»

tween time of original appraisal and time
of reappraisal. Bankr.Act § 75, sub. s(3),3
11 U.S.C.A. § 203, sub. s(3).
See Words and Phrases, Permanent
Edition, for all other definitions of ,§
“Final Appraisal”. 48

A

—peee

In Bankruptcy. In the matter of Fra
J. Ulrich and William J. Sauber, bank-%
rupts, wherein the bankrupts petitioned
for right to redeem at appraised value an¢,
creditors objected and requested a reap
praisal and the Commissioner held thag

Bankr.Act § 75, sub. 3¢

f§

3
!
i

4

“,
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the parties were bound by the value fixed
at time of the original appraisal to which
holding the creditors objected.

Orders of Commissioners set aside and
cases remanded to the Commissioners
with instructions.

F. E. McCurdy, of Bismarck, N. D., for
pankrupt. -

A. L. Quilling, of St. Paul, Minn., for
Federal Land Bank of St. Paul.

VOGEL, District Judge.

The question before the court in these
cases is whether or not an original ap-
praisal under Subsection s of Section 75
of the Bankruptcy Act, 11 U.S.C.A. § 203,
sub. s, becomes final and binding on all
parties for the purposes of redemption
after the expiration of four months, with
the exception only of either party being
able to show upon reappraisal that there
had been an appreciation or depreciation
in value between the time of the orginal
appraisal and the time of the reappraisal.

Subsection s provides: “* * * Sych
i.armer may, at the same time, or at the
time of the first hearing, petition the court
that all of his property, wherever located,
whether pledged, encumbered, or unen-
cumbered, be appraised, and that his unen-
cumbered exemptions, and unencumbered
Interest or equity in his exemptions, as pre-
scribed by State law, be set aside to him,
and that he be allowed to retain posses-
sion, under the supervision and control of
the court, of any part or parcel or all of
tl}e remainder of his property, including
his encumbered exemptions, under terms
and conditions set forth in this section.
Upon such a request being made, the ref-
eree, under the jurisdiction of the court,
shall. designate and appoint appraisers, as
Provided for in this title. Such appraisers
shall appraise all of the property of the
debtor, wherever located, at its then fair
and' reasonable market value. The ap-
Pransal; shall be made in all other respects
with rights of objections, exceptions, and
appeals, in accordance with this title:
sro\.nded,.That in proceedings under this
ction, either party may file objections,
exceptions, and to take appeals within four
Months from the date that the referee ap-
Proves the appraisal.”

Paragraph (3) of Subsection s provides
0‘;“ reappraisal as follows: “At the end
nIlathree years, or prior thereto, the debtor

Y pay into court the amount of the ap-

praisal of the property of which he re-
tains possession, including the amount of
encumbrances on his exemptions, up to the
amount of the appraisal, less the amount
paid on principal: Provided, That upon
request of any secured or unsecured credi-
tor, or upon request of the debtor, the
court shall cause a reappraisal of the
debtor’s property, or in its discretion set a
date for hearing, and after such hearing,
fix the value of the property, in accordance
with the evidence submitted, and the debtor
shall then pay the walue so arrived at into
court, less payments made on the principal
for distribution * * *” (Italics fo;
emphasis.)

The question raised will affect a large
n}xfnb.er of cases now pending before con-
ciliation commissioners and before this
court. The facts in the Ulrich case will
serve as an example. In the Ulrich case
the original appraisal was had on March
2, 1942, The amount of the appraisal was
$960. The creditors made no objections,
took no exceptions or appeals therefrom,
and more than four months expired before
the debtor made his petition to redeem.
The debtor then petitioned for the right to
redeem the real property at the appraised
value, $960. Upon receiving notice there-
of the f:reditors objected and requested a
reappraisal or hearing on value in ac-
cordance with paragraph (3) of Subsection
s, quoted above. Hearing on such petition
was had on October 26 and 27, 1942, at
which time the creditors and bankrupt
presented evidence with reference to val-
ue, such hearing being before the Com-
missioner. The Commissioner found from
such evidence that there had been no
change in the value of the property be-
tween the date of the original appraisal
and the date of the hearing on value, and
held that all parties were bound by the
value fixed at the time of the appraisal, he
t.aking the position that the parties were
!lmited in the hearing on value to a show-
ing of appreciation or depreciation in
value subsequent to appraisal, and that
they could not attack the original appraisal
as being improper after more than four
months had expired subsequent to such ap-
praisal. The Commissioner filed his
m‘emorandum opinion upon which he based
his action. He adopted the theory that the
reappraisal or hearing on value provided
for in the law was only for the purpose of
showing an increase or decrease in values,
not for the purpose of disturbing the ac-
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Estate of FRANK M. KHAN, Deceased. MARIGOLD E. KHAN,
Petitioner and Appellant, v. CLIFTON KHAN, as Co-executor,
etc., et al., Objectors and Respondents

Civ. No. B003654

ifornia, Second Appellate District,
1 Five

168 Cal. App. 3d 270; 214 Cal. Rptr. 108

'SPOSITION: The judgment is reversed.

JDGES: Opinion by Feinerman, P. J., with Ashby and Eagleson, JJ., concurring.
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he issue arises in the following conte Frank M. Khan (Frank G

Tl tl 11 I ntext. rank M. Kl (Frank) ar

opellant, Marigold E. Khan, hdbbdhd und w1fe, owned two parcels of real

state which, although & Ll AR e gonmundtv?
n uiLy «z4, 1 1, The mutuail exXecuiled (WO Sepa te,

O J 1 BE) A 84 P N .u u 11 _X-_u.l. -1 Lw_ ____I.\a..l._ but
dentical, trust agreements, one with respect to each parcel of real estate.
n the sawme date, by quit claim deeds, they conveyed title to each parce of
real property to themselves as trustees of the respec ctive tlu t Th

aim s provided:
laim deeds provided mna

ir Réeirs oF WMW

property; " (Italic dded. )

The trust agreements provided that they would hold the "said real
property and all our right, title and interest in and to said property and
11 furniture, fixtures and personal property situated therein on the date of
he death of the survivor of us, In Trust" for the benefit of their two
nildren. nt [¥272] The agreement reserved to the trustors the income from
he trust during their lifetime. The agreements contained the following
evocation clause: "We reserve unto ourselves the power and right at any time
uring our lifetime to amend or revoke in whole or in part the trust hereby
reated without the necessity of obtaining the consent of any beneficiary and
ithout giving notice to any beneficiary. The sale or other disposition by us
f the whole or any part of the property held hereunder shall constitute as t
;ch whole or part a revocation of this trust. " {Italics added.)

- - - - - - - - - - - - - - - -Footnotes- - - - - = = - = - - - - - - - - -
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nt It is not contended that conveyance to the trust altered the community
itus of the property, and, of course, the presumption is that it did not.
atz v. United States (9th Cir. 1867) 382 F.2d 723.)

In Septenber 1981, appellant instituted dissolution proceedings. In Noveuwber
81, a restraining order was issued in the dissolution proceeding prohibiting
the partie"' Cummunlty

7
spo sing, selling, encumbering or transferring
To ty. On January 4.), 1983, = Rttt

ank M I\nan and
revoked "both of the
L
[

p,|

[o R

w

[1x]

"

/4]

T s
o -
cr

C

]
rigold BE. Khan, Trustees," wherein decl e
oresaid trusts, as to his one-half (1/2) undivided interest of the aforesaid
rust estates and hereby notifies the trustees . . . that he holds his
e-halfl (1/2) undivided interest of said trust estates, as his separate
roperty as a tenant-in-common with Marigold E. Khan, Trustee of the other
e-half {(1/2) undivided interest . . . ."

The notice of-revovation was Sent-tEEPEETYant s =t rencounmpimsnunay
Ssolution proceeding, Jean Wong (Wong9d. ol copy of the nGiEEEEEEEEETERENCEENNY

pellant. Thereafter, on January 25, 198 INENNREENSERECd] 3 will 1n Whidh no
it his entire estate in trustsebcsslids W distributed
i them when the youngasi reachctmiEEEE:rank.  d iSRSl 11 icor to -

tial .of. the dissolut 75NN .

jan, offered to %e?. . "T:oka fo WOng two weeks aft -
ant her the notice- of—rsvucatrunﬁ'and that she acknowledged rece:
iid that everything was fine. Counsel for appellant ijectedﬂlllihe proiigggw
aatimony, and the testimony was not takem <Counselpismmspamrisnt~offered ttr?

B appellant testify that she never received any Mﬁntlon «.m:e% «

SEnever consented to ity The court never made a 1g, oubt 1t stated
ade that the notice had ever been sen appellant,
unnecessary. She did not

]
CI
&
-
C
—
e

lat 00 Cclalm was beliy
aereby implying that appellant's testinony would be
estify.

n2 At the time of Frank's death, Probate Code section 640 provided: "If the
ecedent leaves a surviving spouse or winor child or winor children, and the
et value of the whole estate, over and above all liens and encumbrances at the
ate o death and over and above the value of any homestead interest set apart
ut of decedent's estate under Section 660 or Section 661 of this code, does no
xceed the suwm of twenty thousand dollars ($ 20,000), the same may be set aside
o the surviving spouse, i1f there be one, and if there be none, then to the
inor ¢hild or winor children of the decedent

n3 nespondent asserts in its brief to this court that the only other
property in the estate is an automobile worth considerably less than $ 20,000
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After taking the matter under submission, the trial court de 'ed the Probate
le section 640 petition. A motion for reconsideration was also denied and
s appeal followed.

Dol
EEterally. GhEESEEEEEREENTTRRETIEN ¢ | deS T Th Doy
Sressly made Irrevocable BY THE™IHETMgment creat indiillnnnny

by the trusto NNy

Eamk#ry trust shall be...tevocabie

m W.hun a voluntar—is revoked by the trust
’ ke to the trust esiatg; In addition,

ul Code ectlor 2268 pruv1d "$l8re there.are severEErEENNRESEEErly
Wst prop@lEEE  un 1l NN

cr
CI
“
(19
w

i

|

|

]

h o B
- - - - -Foo

14 ¥he sSubject declaralroiuns 2 ‘ ’ .
ald..act alone, except upon .. deatﬁﬂlll!ﬂncapac1ty uf the” othen@

isband had effected a testamentary

1at since the trust was c¢reated JOTIHLT .50 Sh e DY e Ik the husband i

ting alone, without the wife's consent, could not revoke i,:t SR courts

irther held that since the husband and wife were joint trustees7 the husbapgdsy

ting alone could not, in his capacity as.trustee,.sever  trust property T
Eﬂbgggndaboqﬁﬁﬁaﬁpcathn Hill v. Counover, supra, is cited in Bogert,

Trusts and Tiustiees {2d ed. rev.) section 999, page 285, footnote 1,

under California law (Civ. Code, | 2480) T

- - - - - - -~ - - - - - - - -BEnd Footnotes- - - - - - - - - - -
In Hill v. Conover (1861) 191 Cal.app.2d 171 [12 Cal.Rptr. 522], a husband
Wd wife jointly created a +trust consisting of community real property.
‘ter the husband's death, his daughter attenpted to establish that tle
r tlun uf the trust. W& court held®
& "; e G2 T T 3 pige

12]
the propositicn that
s x”’ﬂﬁi nb

iTa " where ™

RS 1 o —
espondent's rellance on Flelsluwan v. Blechuar 57) 1 88 [306
.2d 5481, is entirely misplaced as the husband in Flelishwan acted unilaterally
n creating the trust.

- = = - = = = = = = = - - - - - -Footnotes- - - - - - - - - - - - 4 -4 - - - -

n5 Respondent argues that Hill v. Conover, supra, 191 Cal.App.2d4 171,
ctually only stands for the proposition that unilateral revocation is
neffectual absent notice to the cosettlor. Respondent reads the decision too
arrowly. To the extent that respondent would impose such a limitation on it,
. 1 P o y m - - P - . - —~
he language respoandent relies on is, at wmost, dictum.

- - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - - -

[¥274] Multiple settlors can; of course,“by-mitua T agroons
iﬁlﬂﬁmades of revocation-than those pTOVIded for by operation of 1%@ The onl

intent of the parties to the subject
lves and the quit

svidence Lefoure the trial court as to the
trust agreeuments, however, was the revocation clauses theuse

*laim deeds. ThHe Tevora Lo o 3 S g g I T . ;
ERERSEENITAn . intent . cons;stent thh Cal;forma law, that r Sy

_ = T rmewe A IWmN NSO AN M | '-‘/lCQK lEVlc®£lé\.‘.‘Y



3d 270, *274; 214 Cair. mpur. 1va, N

SENNEREEEEY. - contrary intent,

je prov1ded’ WﬁM?eserVIl..-..gurselves or either of ug . Syvtesy;

ining cannot be read into—the—tanguage actuallVv ERDIGYEAR TR Ty
inforced by the guoted language in the auit claim deeds EEEEEESE————_—_Gc
make. any demands on the property "as 1individuals.:"

Respondent argues that the trlal court upheld the revocation on a theory of
tification and estoppel. This argument does not find support in the record.

e trial court declined to give a statewment of reasons for its decision,

spite the urging of counsel for both parties that such a statement was

sential in the light of other pending litigation between the parties. ndo To

e extent that the basis of the trial court's ruling is discernible, it clearly
5 something other than a theory of ratification or estoppel. The wotion was
ied on stipulated facts and the operative documents. Counsel for appellant
jected to proffered testimony as to what Wong had told counsel for respondent
out the notice of revocation. The objection was well-taken as the testimony
muald have been hearsay. The evidence was that Wong repreSent d appellant in
@ dissolution action. There was no evidence that she represented her in
pellant's capacity as a trustee. The court dismissed as unnecessary the offer
> have appellant testify. The record does not sustain the conclusion that the
“1al court found ratification or estoppel, nor would the record have supported
ich a finding.

-1al of the wmatter lasted less than a full day, and no req
ision was made prior to t i n of tr ]
ive a statement of reasons. {Code Civ.

At the time he executed
ngaged in dissolution l1iti
ttempt by him to transmua
iolation of an existi
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- -1 b I M g - - -
IRMA A. CULVER et al., FPla:ntiifs, v. TITLE GUARANTEE AND
» v - - P S PR, - e - B ) 4
TRUST COMPANY, a5 Trastees under aua Agreewmentl Made by MARY
- PR, | . . - - £ _ I B
CLARX DE BRABANT an< Cthizis, Defencant.
~ - - ~ . L S - [N L X N I AN e~ T Y L . R
Supresn= Court of New York, Appeliate Division
First Department
aWallel ~n" ., [a) ) A A
209 A.D. 027, 58 N.Y.3.24 S
—— - VL ~ AN A
Novemoer 2, 1945

TAT O TYTTMSNMATYY L
IOR HISTORY:
TANS T T ANy - r B e - . g 3 L L - PR ™A m A0 - L . M~ Y ™o P R
BEMIZSION of a controversy pursvant to sections T45-548 of the Civil FPractice
t.
- U — e =y = LA A PR R B - - _ e - . - - P P . I B | - P

ADNOTES: Trusts - rvevocation - (1) plaintiffs and another established interx
- -, - — - N 1- Y e -l e - o - - [ . N - - - 1. —- - b - a- i I 1.
vos Lrust with income to one plaiantiff for 1ifs, then to other and, on death

h SR CRRR S O  | . P = I ST R “x; LY. ! 5 - ALY L - .. 3 £ .7 L - r

both, privncipal to ¢o as directed Ly thi:d settlor or, i1n defaullt of
@ g g, ® - - 1. - . -1 -~ N = B . . P - - . - aa ! Y e s -

rection, to her daughter 12 living, I not, to daugnter's issue; wonumeet

. . - - A 1. - £ “w .. P PR P - Py R L - £

vocation reservegy; aflter death of third settlor without designation of

N N - - M L - g b I | - o - C H I | — - - 1 T - .
Ciglsat L > 1, platntiffs, daughter of third settlor and her chlldien
Lo SRR TR I, I K I N T i et
ot to revoke trust; judgument uxieuteu for trustee - ™Y two of threa
. * . . ._ o ) e - g ~
ittlors of 1living trust may not, a ; ircial interests, revoked

me after deatlh of third »**%*w\eﬂ+wnn 2% ~F Dpraonal Property Law authorizind

wwocation of trust upon copm: of all rerscons viEBBted requires consent ofs
wwtlop - () where more than—one settlor, consent~oimmkd: essential: death of

@ confers on survivors 1o power to destroy trustr - (5)®m%tatute reguires?

sisent 0L "Cisuios ', siugyular number includes plural - (RY ~onsent of dauvaghtew
deceased settlor ineifective; power of revocation not:deseendibla - (7Y truxt

:
3
i property conveyed by surviving settlors may we ;cvué‘i.ﬁﬁ-ﬁﬁiﬂxggq o EARS Lk AL
».writing.

1. Flaintiffs and another, as joint settlors, established an iuter vivos
cust of real aand personal property, plaintififls traansferring to delfendant
rustee propertv of a certain value and tlhe third settlor coatributing a lavger
wan in cash. Under the ifaostrument, the income was payable to cne plaintiff fo:
ife and then to the other. if she should svrvive the first, and, on the death
£ both, the priacipal was Lo be turned over to those specified by the third
ettlor {4 writing or, in defaullt of such direction, to the latter's daughter
., 28 she wao ot then living, to the daughter's lawful issue. i
gvocatigntwas reservegr Sowe vears aftes the deathi of the third settlor who
ied without desiynatiag anyone to receive the principal of the trust but uawmed
er daugnter as residuary lecatee under her will, the trustee was requested to
onvey the prlacipa. of the trust tou plaiatiffs and the sald residuary legatee,
y & document which purpovted to revoke said *rust and which was signed by
laintiffs, tlhe daughter of the third settlor and the said daughter's two 1lvin
hildren. In this submission of a contiove:sy, Judgment i1s directed for
efendant trustee which refused to recognize the validity of the attempted
evocation.

Fo LRI NG ey

2. @wo of three settlors of a living trust "may fot,subsequent=
£ the third, revoke the irust with the consent . of the persons bheneosssisy
Wterested.

e - ——— rmams A TwemW W OVR AN M ¥ ™\ /i€6°® A\ ll-\/l"O-’A‘-‘-
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2. BSectiow 23 of the Fersonal Property Law (coextensive, in effect, with

1L Property Law, | *78) provides that, on written consent of all persons
eficially ipterested in a tyust, of persona, pypperiyv,or auy part thergof, fhe
AALOT UL SuCail Ca WU o didy L eVOKe il Sdi as L0 e wWhole oOr sucilt Par . Luleil 20Ol
:Teupon the estate of the trustee shall cease. Under this statute consent of
2 settlor is essenlial. I tlle approvel! of the beuneficiaries alone is to
Ifice, the laallenability of their estate 1s destroved and section 15 of the
sonal Property Law effectively nullified.

4. Wﬁos@ ‘to “avthorizethe revocat romsmksss rusts - jviujﬁkw

' Ty han 311 the settlors. The consemmmfsrcacu wouluaxgy
;uxved were all living and the deatl »of ~re does not confeg.-.-n‘the othessmm
per to destroy the trust which was intended by the deceased (O remains

[~ TR R Lo b oo r P I - Ve e e L | S AR | BN |
5. Furthermore, the statute itsgell 1egquiires tlie consent of the "creator" and
R e e S B s N . B O | [ T T U K W, t’ . PO R -

¢ Leg slature has declared tliabt in all its enactments the siungular aumber
~ludes the plural (General Coustructic - 1 ary

zludes the plural (General Coustruction Law, 1 35).

Lhivss. AS the taostruwent in Queauluu, uuweVeL, puzpozts to voke ent.rve
ust, the trustee is eulitled to o wiiting, in proper form, revoking 50 chl ol
e trust as consists of the propertyv originally conveyed by the surviving
ttlors.
{UNSEL: Henry L. Ranter for plaintiffs.

Willlaw 7. Griffin of couse: {(Josepls V. McKee witlhi Liiw on the brief;
toineyv), for defendant.
PINICNBY: WASSERVOGEL
*INICON: 1¥5629] p¥¥aaTe WASSERVOGEL, J. In Janvary, 1826, Mary Clarx de
rabant and Lthe plaintiffs, Irwa A. Culver and Henry B. Culver, as Jjo.at
:ttlors, established an inter vives trust of real aud personal property. The
1vers transferred Yo the defendant trustee real property and securitiliezs valued
. $C0.000., Ma.v Clark de Brabaut pa:id 36C,000 in cash ilnto the trust. and, ia
irel, 7827, coutributed an addlitional $40,0C0.

Under the trust instromernt, the l.cowme s pavable to Hen:y B. Culver foo
i1fe, thea Yo Irama A. Culver for her life, i1f she should survive him. Upon the
zatlh of botlh, the priacipal is to Le turned over to such person Or DErsoLs as
ity Clark de Brabaat way by instrument in writing dirvect., I defauit of zuch
irection, the corpus of tle *rust is *o go to Katherine Culver Williaws, tle
avughiter of Mary Clark de Brabant, or, 1f she shall not then Le liviay, to her
awful issue, per stirpes a.d oot pe. caplita. Ypon the termination of the
rust, tlie trustee i3 auvthorized, (n its discretion, to Jdivide the trust res
mong the persons tlhen entitled, either 1o cash or 1. Kind, as to the trustee
ay seem ust. No pouwer 0f revocatioun s reserved ia “he lastruawment.
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Mary Clark Je Erabant died in Decenber, 13939, without having designated any
- S I I R - 5 Lo L T Y ST B ) L. I Lo
son Lo recelve thne priacipal of e tiust, tlhough by her will, her daughtler,
1 —_— oy e e ~ Y o r73'|"\_'_ = . - d . I b I E
herine Culver Williams, was named residuary legatee.

, o< - I N e I . PR, B DA, .
Cnn May 19, 184F%, document purporting to revoke the trust was addressed to

H - R T
: trustee. It was signed by Henrv 2. Culver and Irwa A. Culver, Ratherine

4 Y ¥
ve: Willlaws and the two living children of the [¥¥118] latter, Louise C.
rine and EdJith €. Williawms. The notice recuested the trustee to convey to
——— . e - < o e e - - . N P, M L, —. T~ . i ma 4 e e o - £
1y B. Culver, Irwa A. Culver and Xatlherine Culver Williams the principal of

o . P - .- J R N N | TR AT B s e aman ey LY

: trusgt. On June 13, 1945, the trustee notified the plaintiffs' attorney that
refused Lo recogn.ze the validity of this attewmpted revocation.

PEmaErEEESENEEre ot ¢ FENENEEEEEE L T TV ET T A S A TS T e e .
ree creatorgTBTETl1ving EEENEEEsubsequent Lo Lhe shashcinmtoiniasisipio
LLior, revoke the trust. WETIEEREEN,<cnt ~f +Hha ner o ORE—— R ———
verestedtr #Insihe event that this may not be done, we are to decide-whethen
gre may be revocation [*630] of 50 much.of the .frusi as rtepiessuis the:
atribution made bv the surviving settlorsy

s _ oo . . VR U |
Tue controvers#U Tiurna upom the . siegnificancalof the relevant statute s{(Fersonal
oo, L, T e T ' L, mffect . with Real Froperty Taw, | ~18):
O N L L T P et 2 S lec L, withh Real Fropetriy waaw, | 2
PR 1 I e g - £ - 11 h ey e ) R LA T B S T, ? .- - e
pon the written consent of all the persons beneficially interested in a trust
U B - . o L I L TR R U SO Y - 1 NN B, | R
ersonal prope:ty or any part thereofl hereloliore or hereafte reated, tle
o —_— - £ U PO - P P Y. - e Jo— - h el - - — Y- P b D
eator of such trust may revoke the same as to the whole or such part thereof,
I VU U R T Y SR ST R B D ST S FUE RUSR, IS | ao L
d thereupon the estate= of the trustee shall cease in the whole Or such part
PO ”
ereot.
e - * - - - - - P - - ro.o. PR | - 1 - A} Y.L . |
Frior Yo the enactment of the statultes Leferred to, botli liviang and
L L L - ... - £ L. 1 . FoIR N U R T J I [, B S I L R T Y- 1 -
stamenntary Lrusts 0f teals aud piciltls Lad been "itudestructliblie” for alwost a
L < - R — - e o ONn wy wr A a0 . | JETNPS NP | ™ R R S ! Aar. ™ - 1
wmtory (Dueglas v, Cruger, 80 N.Y. 15, 12, Personal Froperty Law, | *'T; Feal
O, R 1 AN ~o S W D A P | - t, L . r [ R -~ -7 RS L T s, 1 -
operty Law, | 103). Ounce establisheld, a trusltl ol rents and proficts could aot
- = b B | - PR b . | S h N * oo P, - LY [ — P P - -1 .
v recalled or reveoked., elther by the court_ or the parties (Lent et al. .
- - - -1 an Aarn A0 AN 1 M PR P - P [ . . r - -— -1 3 _
ward et al., 89 N.¥. 15638, 181). Tuhis restraint on the aliesgation of so-called
I 3 T . .2 = - 1) h e Y R PR | - LA, B P . - s - e = = e ee Y
speudthrift trusts”, Litterly attacked azx indicative of a disastrous trend
. - - T T / - - o - - h vy - - - £ g gma - - LY
wards paleraalism {Sray on Fesbraioels oo Lthe Alrie.alion of Property, p. ix),
Y-S [ SR DR YL “..o1"._ .. _r I R T N X [, . .
s first introduced into the law of New Yor in 1828 as part of the
- - L P e Yt L4 11 - L - L L PR - =l N T - -
WwrouenioLng revision ol the statules thew undertalien.
Tty L. - e e e = . - b R "Ly g s - Lt o —e - . Lo £ . A I R
While the vevisers noted that "tlie power of the owner to fetter the
oL - L ] | - € —_—— ~ ”"_1 - TN T~ - - - [ A aa ! T .~ e ot b tLo.n (e ] -
crenation” cf estales "shoold be couliaged withiia certain limies”" {3 Rev. Stat.,
- 1 [ nlie N aTAY PR - - " . . e e e .- P - = - - - - v oo : - - v o e g e =
l ecd., 570), recogaiticn was nevertheless extended to tle legitimate puiposes
= LY - lt"-__,‘ c L N 4 Lo - T [ 11 AP S - e ey [ B i &
Iothe selltlors vl trusts to provide Zor Llie educaticon of winors, Lthe separate
-~ N . . | e e . e —_ 1 - I g - J—— | .. *r - - -, PR PR - .-
se of a waivied woman, or the support of spendibiilits. As to such trusts, the
- £ - I L - - - N M -1 7 - . - - C —
iterest of tlhe Leneficiar; mas Lo Le liall=cable {(Fev. 3tat. ol ¥.Y., 1st ed.,
- . 1 S L. B [ M N - b - = - P S = .-
3. I, civ. T, tit. TI, 1 G63). The iadestruoctibaility of theze estates wasg the
vt 1.1 h] r 1 . h A - LI ] ] [ b . T b o e ne h N S
evotanle  esalht 0l Llhe [lallenalle cha-acter Lllvs lapressed upon thewm by
tA.l. L - Moo s oo PO | b r - + - 4 hl L5 JUNGEE | - L 1 £ OO0 Ay ey Arn 484 . =y
atuote. As was sa:ld ia Lent et al., v. Boward et 1. (82 K.Y. 1069, 181, per
- 0] v - V. " b e e e PR - r Y. . .. L r L1 e ol b B T, S A -
TTREWS, CL. J.): "Whatlever iew wmay we Laken of the gyeneral Jjurisdricti.on ol
R T - S I S - b P - £ - - T e R U ] TR - Y -
curts of eqguity, in the absence of a. statvtorv o1 legislative policy, to
! - L - M L P - R - b g - 1 - - - P U . - - e T3 ey
vrogate continding Lrusts, cieated Zor L= purpuse of providing a sure support
- Y U . P - P N I D - £ - - - - - e .- 1. - T+ - - o L h I
7 the widow o1 children of a testato:, or othe enefliciarv. Lla
T ot - R L T . r© - 1 - L 1 A . T ' hl 1 - el - 1 - P b L
suestruct.biliity of such Lrasis bUere, oy _udlclal deciee, resulls, we think,
o PR L. B B . L N - - _— - 2 R . | e - - 1 | - - - - "
rom thae ind’ tenadlie cnardacter ilwmpiessea upotn thew DYV statute,
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L was apparent that the salutary purpose [or which the inalieuwability ot
T TR U, TR PN SR IS SO SRR, RN, RO JENE JRURURN A S DU SN N N

ts nhad been enected into law was exceeded by the conmeguences ol the

LA 2 e L . A 1 N r h ] e m gy e Yrmnan — s - PR T, | ) S ) [, - - = T 453 (AT
islation.The mischniezi had been [*6311] outstripped by the remedy and a new
Y R B W, | oo s I S S S O T Ve i 1Y FeeNvA A0 Ly
ficulty created., The legislative purpose had been to enable {¥*119] the

V. N S, NSO | N VST S | Y- SO L T AR I R SN WY S H SUUURRE N T -
tlor to provide sure support" for the natural objects of hils bounty. It

P N : . h : - PR, o - PP S R I - - . e I - T I

uot been intended to render f[orever una.terable provisgion once made, where
P ot gy - Yo oY h - P -. T -~ 11 et o =g e g e 3 e - N, 1 - R EE S P gy g e
ge seemed advisable the view of all concrned, including the settlor upon
se Sudament and discretion the oridinal arrancements rested (3 Scott or
e judgment and discretion the original arrangement ested (3 Scott on ,
TR Y- R :

ts, 1 338).

e D L VRS L DU, vt L L .. AN P L U | [ T
Against this back ound, the intent of section 23 of the Personal Property

S < a. e Ve D L L Y. - . P 1. 1~ . e ey = e - £ 1. . b P <o . 3 e
LS unambiguous. The settlor, witihi the consent of the Leneficiaries, was
h I - Y L oo g w g 1. PP U N | s N o4 . 1 - — o5 oy 3 - £ N e Y
norized to revisge nhis original dispositlions., But the consent of the settior
] O TR, U | T - oL L IR | - U T UV - SRR SR R
clearly a cardinal veguirement. If the approval of the beneficiaries alone

- Y o i .o h P I T P B - - £ b TR o - I LA, i I ., PR SRR R
to suffice, then the inalienability of thelr estates 1s destroved and seclion
- r LYo b I | | oo JPUNEDNR RS I ol <SSR S U PN T T o .
of the Personal Property Law effectively nuiliflied.

l

commimEEEhc  absence of statute; wher* ﬁy’fﬁépferma!-ﬂlg“t?wgtWTHStfumguu~~
rer-vf-revocation has been reservad to the juiue sebtlbicvis vl e truse, all musts
i in the execution of the instrument to effect revocation. where death hassy
.enced the wyx:;U;;unaﬁm&thMpted revocation by the survivors = a nuilitys

P SN P me.o.. L Hl S VR NN - Amn —~ LY — A N A e - - ~re

JIUIHMCH s lIlust msiale, Oo4 Fd. 204, WidiiKk V. o heu . Iy . o~y

[P ., Lo b SN T A 0N LA on . "y 1Y -5 AQ ™ o~ AN . e - ~
Narason v. oLeplienisolt, P20 WIS, D3, WNODblLe V. “4J . DLXLP. - iUy, \_u”.d el
~ VL A ATV aar meon

“iCKern, [ A S d2T ) .

ipose to authorize the revocauion of RSO TR e e
rless than all the =ettlord., ®earlv, the consent of - each*«wuuau—ue xequlr%&'
re all iiving., It does not appear how the death nf mme operates to conierw

1-the others a power to.destroy the trust the deceased intended (o subsisste.

This result; - too;forrtows from-the-statut *tself>Wxnmﬁnrﬁequtreswthemcousnut
:the "g¢reatog" The Tagislature has declarved thst inZda@RES+a-ana~tunents e

1

).

igular number lncludés the plural (General Ccnssvnﬁtiﬁﬁxkam i3

b p e, i e e - - 1. - L b A TR0 T B — R PO A | _ w3 b B - L - b B b B -7
The consent of KRatherine Culver Williams, as residuary legatee under the will
T I R U | RN T T B e B, RO N S, N - k) e o O - - T —_ N | 2 -
tne deceased settlor, adds nothing. A power of revocation, reserved in a
e e e . e N N - Y- T CIE ST UL NECE ISR SRR T N
st instrument or arising by operation of law, 1s neithier alienable nor
PRSP, B S R s - U - S YN — 1 nnNo - - o . - R b B -
scendible. (See Restatement, Trusts, | 338, Comment a; Jones v. Cliftonm, 101
= Anr AN
5. 225, 230.)
i DLl - : .- L. - - - J 1 - — e e ey = B, AR

A different tion is presented by the suggestion th f
ey, B e = i Y [ M | =i v g, 2 LT - e - - B g = ~; : - - - -
vocation may iven partial significance as elfectli: a G < t

- o 1 e R I R | r¥ranl 1T L TS S Voo - L
ust of the property conveyed (L3321 DYy the surviving settiors. Here the
- O SO WO U VRIS, TP SRSUR TR S O T TSR S - UL TR I T, U
pose of the statule ig accomplished, since the consent of those who made the
[N T EE b P PR S R | ~.. L [N A 5 LY [P T o M - e R S W U |
sposition is obtained. On thisg point the parties are in agrsement and
F R P S E [ ] - h} 4 e e LY I § o —— | M ST D TR 4 S Iy ~ PR - N P r - -1
Lhority for this deternination may ve found in Guaranty Trust Co. of New Yorl
D S £ wy v o Al onnm - Ara m o - L Nl AN A w1 v e
Armstrong {43 N.Y.S. 24 857, affid. 208 App. Div. 7063, 2%4 NW.Y. 000,

Fddv4An - o R
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IRMA A. CULVER et al., Respondents, v. TITLE CGUARANTEE AND
b b - - - — - . e - - s _ 3 ... \rTRATNTP
TRUST COMPANY, as Trustee uader an Agreement Made Dy MARY
- h h PO I B L
CLARX DE BRABANT and Others, Appellant.

~ - - r ' oo wr 1.

Ol OL ny JE2adls Ol e QI A

29f Y vy A A R ™ oS } Arn
O O N. X 14, [V NoeDo 4G [o 0]

Nadas et S T AAPTINEYT A RY ~1 -  rarYT oy TANTV AL AARTTN mrY A rYTITY ™YYy U B D L o oY - -
SITION: LOUGHRAN, Chh. J., LEWIS, DESMOND, THACEER, DYE ancg FULD, JJ.,
1 JE T T, I R
igment accorcingiy.
NPTV . M L L [ T S FAN oYL ree L LY L
JTES: Trusts - reveocation - (1) plalntiiis ana anolne: reats
. L o - - P B L g - £ - . " e [ PO L [ T P - . ] - - I . LY . £ 1.
» LO one pldalaci Lor Jife, Lhenr To otner anGg, On dealn Lo
. oo .. L I T T Y oA L 3 .t LR | L L PSR | o
as third settlor should divect in writing and, in defauvlt of
R ML e Y RO | . R PRI, DU T R [ e - .
3 caugale i living and, if not, Lo caugnter issue; Lo s
P N - U, R P = R, i RS W | - £ LY - L1 o | AR T N 1 - e A
wation made; afler deally Of thilra Setticor, piaintills sougnt
- B T SO S L% (R PR RPN, R T N (R [, B
as sare : egentling tnelr Cconiribulion and Settlor ' s da
L K. B T r L s lalntiffe roavarced
T Judgment in favor of slaintiffs reversed - (¢EEERTSIEDN
Toftruigt settlors, Where~one is dead, nmotvauthiorized

“tluns 23 of Personal Property Law and 118 of '‘Real Property Law, permiiciing
sor" of trust to revoke‘in certain cases - [?) deceased settlor should not;
srived of right to refuse consent to total or‘partialmreVOCat’OHy— ]
to revoke given by statutas to "oreator" of trust to be construed i1n ”?

. . B 1oary re .
sttlors. (Getral Constructlion Law, | 357 - (3) Buaiantv
A~ s e e K I T R R B |
{294 WY, ©668), dislinguisihed.
U T [ ST R IR R SR, T e = C R TS |
another, as Joint settlors, reated a tru celivered
- L. e s = - . o [ | A e e L o 1.
e pany, as Lrustee, certain real and pevson erty, the
- £ N N P R h I P ) L - _— e . L L - £ . b B S PR N A N L
> from which was to be paid to one plaintifi for life, the = other 1f
D, T N . S SRS T | IR LI B T R R R R
wuld survive the first and, on the death ¢f the survivor, incipal
- . - -—- 3 - — . | e my e - b “ .. - . Py I B : 3
> be paid to such person as the third settlo:x t divect : 1Ll and,
[ N T PRI S B TR SRR | L s e 5 . I TR T ] 1 L
cault thereci, to th= latter's daughiler wzr, 1L 1@ Caugliter be dead, o Lthe
- mm b 2 et mim i - Y 1T . I T - | P h £ _ ¢ A . N DR P A
ter's igsue pev stirpes. The thivd zettlor failed to make such
T P B W 1 PRI U T, B T T R N - U B
ielion. Several vears aflter such tlor's dea slaintififs served not
[, RS R S e e e 2l s - L1 - DR & R £ S e = 1 I R
fendant trustee purporiing i thie trust thie Ifractional sha
N P R U T S I [ H Lo oo A (SRR, ISR TR U B R
> assgels representing thel i Lo Wil Teceased setbtlor's
ter and the latter's *+ &l =, her only 1 .o tead T

!uhm18316n‘!Eﬁﬁﬁbontroversy to determlne the right of Dlalntlffs LL paitial
ition of tEEEEEMIst acreement. judament in their favor should be reversedd

L P T Lo lie] - C L | o N 1 ) A A0 - £ 1 - 1 R - on <
Sections 23 <of the Personal and 178 of the Real Property Law
PRSP B, I 1. - L — e LN e 2 - 1 P —: e 2 Yo mee - A b .
provide that, on the written 11 personsg beneficially
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ested in a trust or any part thereof, "the cre r of such trust may revoke
" R R T S U T [ o " S ;

same” as Lo Lthe whole or such part thereof, mr.hox ize partial

sebiion by less than allp of the settlors where one of several joint settlors
yad and thaesgpeiyorE a8t to revoke only as to their own contribution;

. EEEETAl ] ofSERSSISIEmscttlors livimgy the consent of ‘sach to-revoke?
2r in whole omegmrpart would be necessary and there appears to be equab
on” for forbidding~either whole or partial revocation when:'one of tuewggse
. the deceased, settlor.should not be deprived oi.her rignt to refuse~tow

ent:

I R PR LA A - 1. - - = = 1 e e P - - L L. : N SN e
. Under section 3% of the General Construction Law ords in the singularx
I MR | A E R -1 -1 n - e T L O —— ) "o LN - L o - PR T - P R ) ~ e
er i1nclude the plural" and the word "creator" in the secticns guoted above
Lo read ac maam e a1l e F RN o o R LN oo NV o o N o AT o
be read asg meaning all of ithe settlors who make an agreement such as this.
S o . - TR AR - .

. ®he case of Guaranty: Trust CoOTTVIRINE e ; 666) wherein this
% bheid the revocation of a trust by the suTVTvang setviog, as to the one’

- of the trust propertyv contributed by her, ig not in conflict. Tn that casa
two mettlors, a husband and wifae. retained in themseives complete controlr
* the funds during their joint lives and vestad.in the survivor completesy
ificial interest during life, together withmmmmgrema:nder rand reversionary s
resis Lhereiny No remainder  had ‘been theré™@reited as in the instant case
re a vested remainder in the daughter of the third settlior came initos
stence on the death of her mother!. 'Furthermore, in that case the decédased;
Flor had no power under the agreement to dispose of the principal af. the
8t by will as that was granted only to the survivors

NMBEL: Willlam T. Griffin and Joseph V. MlTZee o0 4 50Tt Z. =Propen
tutorv consgtructiot’ @nmﬁSTg“fﬁﬁ”ccncluswoﬁWthat the term "creato*“ aS“usaﬁmig
imtpintes means ail the settlors when there are more than one. '~

Derty Las AR T ouperty Law, | 118.) II. The trust xndenture in SULﬂ
not only a trusn agreement betweghi"the seFTETAFETand the trustee, but aiso a;

tract between the settlorsr. Personal Prouperty Law (| 23] and neal Propertvws
£ (! 118) do not applv to such contran~ta  =2-d wawbial ravocation by one s
tlor of his contribution i= not permitted wi thout the vller sellivg s »

Ment.  (Rastelie: v.vmﬁ\myxiuger, 214 N,Y¥, bbJS

e s e - £ o . IR, T - - Lo £ g Ve e AT A AT
Henry L. Kanter for respondents. I. The notice oif Novewmber 17, 1840, was
R R L~ [ P Ln L. ~s L gy o e - Y o e A s 6 P N I R R fa IR, = a0 A 0nNnr
ficient Lo revoke Lthe trust created agreemnent dated January 29, 326
L. FrFATACFALYL _, Vo £ PR P | o 1 AAa b e - . et
to 60/1560%hs thereof. {Persona. P aw, | 23; Waters & Co. v. Gerard,
RS T Ann - o n ~ FT RN TR IR TR R ~1. 1A . et P B A e
3 W.Y. 302; Bryain v. Kunickerbochker, Chh. <209; Haines v. Healv, *5 Barb.
S . m~o. . L P "o ~ s N A "YWy 0. wr . L P LN AOQN b . - [« XaNel AN
57 Grafif v. Bounnett, 31 N.Y S; Ma ntwortihy, 190 Rpp. Div. 829, 230
r Aarmro, LY o LT L I T - AP ay v ~AN -1 . 1
f. 76 Smith v. ihle Cuarantee & , 287 N.Y. 500; People ex rel.
o ~ * ™ - - X IS, | IS, b NaKe=] R - Yoo - -V Arr e - A Lol ol
f.C.R.R. Co. . Woodbury, 208 N.Y. can v. RKracke, 150 Misc. 4, 253
- - ran R T . IR R | L AN . _ Ara ANA
p. Div, &632; Hoskin v. Long Island ust Co., 3% App. Div. 238, 203
» ~ . Mt - CRFRE J R S LX>a rAA . R PR [ SN
Y. 588; Smith v. Title Guarantee & , 287 N.Y. LC00; Baker v. Fifth
- xe - L P - » - - 1 o XMoo B o n oL ™o J A M AL R _- e - e - 1
ende Danxg oL New York, 220 App. Div aranty Trust Company oL New York
L T AM wY v A3 annm Anre n mrAa AOA WY vy el el TR & W S
Armstrong, 43 N.Y.S. 2a c8%S7, ZLo A 53, 2894 N.Y. 000 Doctor v.
Y AAr- v ey AAr L. w oL _ - ~ AnAA A - TAC Y T -
gues, 220 N.Y. 30D3; Rranyi: v. Bangs Co., 207 App. Div. 700.) II. No
P T Y U R | L T IR - s, . ’ e L L S I AN A
esticon of contract obligatlion 18 13 {(Van Cott v, Frentice, 104 N.Y.
. ~L - ~o " ~ had — P -, .. 1. - - ~ A Y oy ~n ., - .
; Streat Coal Co., Inc., v. Francio . Ins. Co., 237 N.Y. &0; Ross v.
Yo o AP A w o - Ar . ry. .. _ .. L o AmAa - mro. e~y _ £
1stol, 4 App. Div. 10; Ward v. Unl co., YNZ App. Div. 00%9; City of
- w ... . - Lol .Y L . | R o) e ~ LY adal [a} ~ | S R, ™ b . [aal -k ~
W Yorx v. Intervorcugn R.T. Co., 237 0; Schwartz v. Fulton Trust Co.,
QO we?r .. AA
S Misc. 831.)
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-y RYPTRA P
IZYEY: ZONWA
- rd™M /o '3 .- e e e o e e - [, T o LY. Py
ION: c¥ne? Thwa i) CCNWRAY, Z. In January, 1220, one Mary Clark de
- L. r L R s L R T - - S T .r T . T
@t s Jarty of the Zlrst part, the plaintififis as parties of the second parc
1 I BN -, B R - . o e = o = = P - .- b . R o PR | b3, - - =,
the Jefendant tiust company as party of the tlird nart entered into an
N - n . - . LI B U P PR . N PR T - - - | I B B4 PR | 1
er@at L. oscotlng under which Mary Clairk de Brabant paid and delivered to the
PO, R ~rn NnNAN L - - =1 - 1 . U e [ | ] A . LT, | P p— ]
WJdant $00,000 i{n cash and tlhe pleintiffs paid and delivered real and
IR R L., e 3 L oL . . : I I IE R, v
sinal prouperty 0f the stated value of 360,000, ia trust, to collect the
- | - - - s M . - - - P L o <4 £ - . L S o gy o, - 1. - - M < =Y - JFS P . |
me and to pay it to one plaintiff fcos life, then to the other i1{ she should
s L re L. 1 O R, B | [ R U TN SN Lo oo A Y LT
ive Lhe flist and, on the deatlhh 0of the sucv7ivor, to pay over and celiver the
O USSR v SIS Y (R SRR, ISR UL S LR R
cipal to such person O0r persons as Mary Clark de Brabant wmigut by an
- R . L ! Y. A - - PR, A a - - - -1 T L - | ] R -
rugent ln writing dizect and, iu default of such direction, to her daughter,
- me 3 am R b I I —-— M - P P P R h R - b P M - “ - T 2 g o -p b P -
erine Culver Willlams, or if she should not at that time be living theu to
L AP - | e oy I o vro.oL T - - ~ b Fer T T L - .l e e d d aeea oo
tawful i1ssue of Katherine Culve: Williaws per stirpes.
| R FR D ¥ . M~ Y I I -, R, . R, | T - LY P R B v oo gL .o = - £
swubsequently Mary Clark de Brabaunt added to the trust thie f[urtier sum of
AANA i oL L ) Lol I T O . T I |
000 pursuant to an ovplion to laciease the principal contained i1n one of the
R N - b o e g
wraphs of the agreement.
P AN0N0 » [ ~Y oY i -, -1 _ L s B, § b T - R B | L S e | R I P
in 198239 Mary Clark de Brabant died leaving a wil: in wnich her davghter,
- N o~ T oL L ry Y7 o - P s B T ~Yo h B | L b B .o
i@ lae Culver Willlaws, was damed as residuary legatee. B8lie Jdid uot duriuag
h I N T B T N [ = = = - e e e L . -~ D LY - [ R | P LT .
lifetine designate any person o1 persous to receive the principal of the
st.
-~ LY A FT LY h r L X, S, | A D AT L AN U I - ~ b T re Y1 L -3 _.._1 [ S - 3 .1 1L
on tlie 17ih day ol November, 1245, Ratherine Culver Williamsg and two adult
T ] IR T I T ~ I BUTSY ST B 1.1 - . L o -
shiters, he: Only 1SSle, Were «._ve. OSo or aboul that dale a notice Jas
e P -, - £ - PR R P I - M LA - P P - . e = — - . -
ed upon the defendaut whereby the olaintififs as two of the creators of the
- b e q - L bl 5 . < 1T ‘L - . L TN LA ALY r .. Lot 1 v - o Ly U
st i poested Lo tevel: 10 oasx to The 50/1060ths Iractional sliare 0f Lhe assels
PR T L oo O T | PO R - 1 AR U | P o~ s I YT Y - R | | N— -
Lesentisg thelir contribution ard Xatlieriane Culver Williawms and her two
A - — PR 1 Y. -
guvees coasenled tus:zelo. .
rdemm g . . L _ .
771 WEERTTs tuus presented for-deterwimat: : &
c:.onal Property Law, section 23, and Real PI‘uﬁHI‘fMermlL
tial revocation by less than all of the settlorssscsssisssosmime-
3165} joint settlors is dead and the surefwing st ~L0 TevoRer
N - 1 : . R RS :
nETESEEEEee Lllelr oWn contr ibutior.
[ - - —— . - - - e — - - L nn - 3 - - Y gy e L -~ - e s - -
Fersouali Propecty Law, section 23, and Real Fioperty Law, section 118,
U U S T e e m ey T o sre substantiallv tlhe sag me
sofar as any construction is necessary here, are substantially the same. The
e A - . ! e . P T R r L)
metr reads as follows: "! 23, Revocatlon of trustis upon consent of all
‘soas interested.
Mrvoo .. - e e e - N e e et I - P T TR, TR .
Upon the written consent of all the persons beneflicially interested in a
= e ey e e =3 o o ey g —~ g = g = L+ [ O T ~ | < | R - = | D i S - T |
st Lo personal progerty or any pa.t therec Lheretofore or herealter created,
- - — e P of - =Y - PR R . . - - - P - 1 - =Y 1 - S s 1 P
2 creator of suclh trust may revoke the same as Lo the wiole or such part
P - Y L I - - . - - b P - N B e 2 ae 1 - S - —_— -
2recl, and thuereapci: the =slale oI “he tiustee suall cease in the whole or
T T AL Y S 1
cii part tlereof.

%hen, originally, an attenptFEs™wade~torrevoke this trust 1n sk
8"Appellate Division properly directed judgment for the defeanrdantmaSunanmr
tle Guar. & Trust Co., 269 App. Div. 627y and pointed out in the-courrseanee®
inion, eciting cases, that, were there no applicable statntas and had a s

' revocation been reserved to the ioint "settTars of the trusts =" | A RREEER

e case here - all would he required to join in the revocation and THEEREERSY
ath occurred as Eé-@or~ +HSEEErvivors would be unable to.effectr it SRy
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¢ rute “nras—beernrTmw Dy ‘ =
rerEy oy reion is sought by the SUIVIVING S o i
mEint settlors x;v;uu thewcwasent of each toia.revocation either rrmwirolaw
apart would be necessary. ” ThHere appesrsSTtE"bevequal reasQu fOr [orviuuingy
s vr-partial revocation when one of them is dead and may -uysyesew-heard. The’
2sed settlor may have departed this life secure in her beiref-that she had:
granged her affairsg that her daughter would be benefitted, 1L alive, by ther
ipt of 'a principal sum contributed not only by her but by othner settlors gmb
lf her. daughter were not alive her dgrandchildren would receive suchv
fit. We think it faiver and more in aonsomance with legisglative inivewy ugt
eprive her by reason of her death. of her riaoht to refuse {*78] TR
ent.to partial or total revocation.. -f the Legislature desires to provider
T e MY A0 SO by explivit enactmernt. The two properiy statutes to:
h we have made reference use the word "creatorf. Twv Ganaral” Consiruciions
section 35 "words in the singular numbersinctude the piural. and in the
‘a1l wimber include the singular." We read the word "creator" in the btatufeq
wwaning all of the settlors who make an agreement such -as the .one presented
3 Thus-allemust-jointo effect.partial Or Losail revocaciovus

L i e - ~ - [ o IR L ~ - B oy IO A - r ~r \
ae case 0L guail JuL LTUse WO, V. ATISLIONOG (LZ4 W, 1. Do)
[W ] . . s 1. - Y. PR | - Al PRI = L. B~ h)

Lo Uliese Voiews, There a tusband and «wlfe Lransferred Di L2t

L e P R N gt e o e R L k L N | L. F A 5 PR, I . -

abiff trust company to be held in trust under an agreement

[T PR, R [T - . . - L . t e e e - " [ - A L O [ oSN

Seidem Was WO pdy wevel Lile Lo [ Lal2 pEl Lies COL JUNEE - I O N )

AT U NI LI e ALY L R . IR N Lo LY e -

ing their i1ives, ana upon the deatnh of, either, Lo the su:z

[ B I S B - "o e LY I R U NN 'RE T Lo e

ing a1s or ner life., The sebtllors agreed that tne (rust m
[P L2 - " 1 Iy IR ” 1 M A & b I T T e | L
iny utline DY whein Quirlihd wnell JOoillc 1ives, autnorliZzed Uie
IR 3K a oLt L T T | L TS [N, TR NETTR I KO T

rified securities in woaich tae Urust Jund mignt De investe
RO T T JE, T TR TN Y - ST WL (AU SRR WU SRR TR R TSRS I T
ang timited the power of the trustee Lo sell such securitil
A D g e . P -l L ) N L .. - 1. 41 o -3 a.
re writhtien consent was oblained oy it from polh parties du
- D - P Lo - b e Y e el 1 R - — e < 1-
s, or thereafter, from the Survivor. The adreement furih

- R ST, | 0 PR . D B s L T P I R R - £ L . L L
principal should be distriputed upon tne deatn o0f Loe sur L
[ R R I . | S T T o 1. W L 1
his or her last will and testawment. It then read: "IL the v 1
b e - 3 — i = - - - U | P F . T .. b P - ma | 1 R L hJ Lol -
1 to dispose of the said trust fund by his or ner last will and testament,

______ PR, . - - - - -3 . - P B P 5 M P | - g h PO - wa | P s m e - £ 1! -
trust fund shall ¢o to and be Jdistributed among hils or her next of kin in
LN | I D M~ L A S N N PR B 1. .
Wit Lhe Stalute of Distribut h oz
I b 1 M Y e - - a

dgs Ltne iwo settlors-retalined i UhemsSelves o

ing their joint lives and vested in the survivon

Py . . Tk e

dng lgig,,tagether with all reémainder anu xevezsIIlll? : b

e 1 Y-REE T o .1 I P » Lo

After the deatli 0of her usband ing wii= D d

- R PR 1. - P — aaa L1 -

to revoke the trust v tl

.. .1 r - & P . Lo =y e,

half of the trust pro

O T S e 1 T S S

ted as in Whittemore v

B U 2 o R -~ o N

garanty Trust Co. {280 N.
. RN, O T, TN A WY - S
$ ainder in the daughter of
Y I TS, I U o1 IR T
r on thie death of her mother.
1 L T - L, T
ler the agreement to dispose of the
: o 5 1. et e e on S D -
stament. That was granted only to v
B U R S, DU R T S T G S W FN S L N
viving settlor's contribution this t e
Lo T L Y e oY W™ L. T F Am . r
wtemplation of Personal Property Law, Ll 15 { 1ICK 5
SOV PR SR 5 P A X Y- . - ~an £ ArAa sy FAAN LT LT L oL
>; Matter of Zlake, 226 App. Div. 580, alffad. 202 W.Y., §13) and that statule
- o =ies ) i 1 - N b - c! 1 K R |
pressly authorized allenatio Z1 i t ia
o e g o 3 e - 1. - - PO . | - g 2
vucdtlun to be a valid one i
.L -_) f' ! P !_‘ L1 o 1 L

Mteraa’rad thezem i

gErol of TP and thus was entltled In her own right to demand and :=celive
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VIVIAY HILL, Individually and as Executrix, etc., Appellant,
- RYTA ALY ANANRT AT - - = i - L
V. MNAUML LUV V I, .:'\":.‘ﬁi)(_)l.‘.‘.lelll.
L - N AT n
Civ. No. 24780
- - S e L . - L -1 £ . - 3 P I ] - AN W S &
Court of Appeals of California, Second Appellate District,
D o T S ~o. -
Division Oue
ANA ~ . b "N 1 AT aA A" ~ .7 .. Lo mAan
130 sds. ADRDP. ZG Ny o La.. RPLI. 244

b T | AN 40"4

RPT 1L ta, 20t
NTAAPITIRTII™ PP T AN L n fon I MU L £ - - 1 M e = o - b o WAL, | LY [y AN A - o
SEQUENT HISTORY: A Petition for a Religa:ziuayg was Denied May o9, 1507, and
. T T T T Lt o e IR I B L. e - e I IO | J AQra
zllant's Petition for a Heariag by tlie Supreime Court was Denied June §, 19067,
- ™ PYT NI AT L
OJR HISTORY.:
N [~ - JLEN. . PR £r£ Lry -~ o ~ L - £ r - - n oY o ~ L L S W
Lo 1LI0M a Juddment ol Lae sSuper.or LOulrt Ol LOS Angele county. JOosepinn M.
1 1 -
Loy, Judge.

- M- - B T - [P - e e = s - I I s | LA T | Lo oo 2 By e . | L o
Actlion to have a trust agreement declared invalid, to have 1t declared to
PR PO U SR | Lo oLt LY L Lo e s [ SPUNTR I S . L. L o e N - L
g been revoked, to quietl title Lo piopertly relerred Lo ia trustl agieement,

- [ . | - 1 [ - L e -
1o rescind and cancel such agreewmeunt.
- . cect o b -3 . r - bl ~ . bl L . £ - 1

FCSITION: AZlirmed. Juddgment IZour delendant alfirwmed.
LS Tl b WL N DR ™ ~ - 1 e~ oL oY L ] R £ . .. n o T Y
NSEL: Arthur D. Guy aud Charies F. Leceman for Appellant.
- _ 1 Y. . L [ e _ 0 R | ™~ T i £ . b on JERRSU. R
Ball, Hunt & Hart and Clark Heggeness Ifor Respondent.

- . | — —— L I D e, |
GES:. Wooa, FP. J. Fourt. J., and Lillie, J., concurred.
NICNEY: WO0OD

- rdAamAan T man T .. A i [ B - [E-EN, B — - AN 1. - - [
NION: R DO [¥Y¥5231 Flaint.f{ sovgnit a Judgwent (1) that a trust

. _— . 1 LY § -~ ~~ I T T - I B Y-, TS = T, -
zementl made by M. 0. Conover and uls Wire, defendant Naom: Cunover, was
BERERE. ) L - e R L, TR TR [N, B TR - e ~ o

1id, {2) that tlie trust agreement had beeu revoked Ly Mr. Couover, {(3) that

1 N - - L . - . £ - F . - A £ L r - [ B - - = - R R L - =
v Loust ogyreement was of no force aud eflect for tlhe reason that 1t was
| I | | I . - £y PP | R, [ - | O, - £ i R S I B . | £ AN LY _ L P B I 2~
tuced by the frauvd and unduve influence of defendant, and (4) that plaintifs
hl - Y. - - - . - R - - - 1 . 1
e to Lthe trust agreewent propertly e quieoied.

... L P 2 . [ . 3£ - () SR

Judgment was in favor of Jdelfendcant.

FYAmA Y b - . - - r - Al 2.3 O | - ] - - - D
crT3] FPlaialiff appeals fiow Lthe Judgueat and couteads, amony other
2% s =a L L B <. I PR - L Saa mey = g 1+ -7 L . LY I . P

nes, that certain fladings are not suvpoodt=2C Ly thie evidence.

- P . A A " - - - -9 - - M U B - oL 3 -, (SRR, | . - v e s M
On July 14, 7041, M. ©. Counover and Haosm: Trolluge: eastered into a prenuptlal
P - o . L N — - - h . - e == b R S | - - - M - . P
ecement which stated that Mr. Councver thereby conveyved Lo HNaowmi: a market
L B B - v .t h I h h - P 1. L ] | — N R, I N .Y e ol 2 JO
cidrag in Twin Falls, Idauao, a colkial: par in Long Beacn, Caliiornia (Knowu
LT o IR T | - o oo\ - T~ - .1 P B - £ S S R B ol L) omAN - A AN ™. Y
thie Crystal Bar), a bank account of approximately % 2,500, a 7940 Buick

1.7 b -7 r LA o [ - e e . Fa ) - - L - M~ A AAN (ool AN
coaonile, aad a4 policy ol llifle insurance o tue awmount of 3 1,000, The
e IR, W | LY. . 1 . . o . IR s . e o -
seement provided further that in the event YNacwi did not warry Mr. Conover,

- .- P . - T 1 L .. r P o - - R | .. Cr - - .Y - L PR T - - -

2 agreemens would be 0f no force and eilect; that the convevance was

PR, G A ™ e - LW _ £ - . I - . R B T _ ... S
onditioned upon the acreement" ol Naowl to pay to Mr. Conover davghter,
.t . - N | [ vy " _ .2 - vy ' 7T 7 Y 1 a3 P o b (] ANNAN 2 9 £ . e = Y [ |
vidil Laird (now Vivian H:iil), the suwm of 3 8,000 in four eqgual annual

-, P s I S - - P ——— - - = e - £ . h A - 1. - £ - — A g T T s Y P 1. <
stallmentls commencing one vear after tlhe death of Mr. Conover; that Mr.
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rement; tnat the bDalance of the purcnase price (3 10,000) was repiresented oy
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te ana trust deed; that rentals Zrow tlhe Apple Valley property were
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ovemnents on the property and payments on [¥¥3525] the nole were made Lrom
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caccount. The court found that the Apple Vallev property was not acqguired
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iz . Zonover as n:s separate propertly bul was acguirea by ne wse 00 Lhe
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irate property of Waowmi and the covnunity property of Mr. Conover and Naowmi.
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evidence above stated was substantial evidence (o support that Zinc.ng.
P anON - b . LI | - e e Y . " P o h . R, [, N | I
ion 2280 of the Civil Code provides: "Uniess expressly wade lrrevocavie Dy
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d tihat e and bis 4.fe weie coing Lo Central America, 1I e died cown there
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r. Ball testified that Mr. Conover wa 2ry active men
y keen" mentally.
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Prelliant {(Vivian) testified that Mr. Conover was <comd
L K. R [N, R B Y ~ S S | [ S I,
business; his mind was RKeen; and he was fairly active
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In the Matter of the Accounting of Chemical Corn Exchange
R I P [ - - P - . N S v - e R P o = aa

Bank, as Trustee of Trust Made by John H. Race and aAnothe:

Py  wvryssvem™ TRY AT ATATAT T
TNO NUMBER IN ORIGINAL]
S - N . T | . . e .
Court of New York, Special Term, New York County
R R YR [ ArO w v o~ AT FAA
S Misc. 24 155; 168 W.Y.S.2d 600
™o - 1. " Nnrem
Deceiiber 2, 1557
. | TSR, B S T U ARSI S B I - L RN, T I S L T S N
'OSITION: Tne application to judicially settle and allow the accounting LOT
. . | r£.. L - - ANAND - - AN P | 1 - 1. .. - T .~ - . [ —|
period [rom July 1, 1949 to June 14, 15006 and for the other reliel requestec
- L LT, [ SRR I “ oo LR T . | IR T L T T S
iranted in accordance with the stipulation agreed to by the various parties.
SR, I
le order.
. . _
XL 1Ty

Wzament tnat thy 1S tm&
st et O h A . novDoWeT - peEnEEnSPRReeeRr dcath of otherr

NivomrapEs e s ti e, providea g os Lrused
poemesimivist ey e 1 3 revaskwemrTnnd ifv o its teWﬁstmmL,
izt ad no power  to-do sorafter-the dest h-of=hrs: st o

!. That the deceased ¥R STt a e ties r e ' For-het
mtor did not give the survivor the- rzgnt to revoke*ar“modxfy'"“"A setth‘»*{“ ki
v to revoke a trust under the Persoual . Fiwpesby haw (1 23)-is-personal 1o”
wor. and termipates on his deatiw.

NN L L T L - L - o~ _,. - - L 1
WSy, Lowenstu 1 '\.k.f e opence, nolLCis

T
o
-
ot
~

s
""!

P ™ L S - =t ot St .
raiies . l'l(.)(.);i)e::j LMoL CTOSsS Pl illoineils.

Lo [V UK S Y
DLOIL & o xrCcuediln LOI nooertu

S G .
- - 1C . L Y-S U AU IR ¥ S B 1
onnele & Bedford [or Genevieve Maciariand.
LY IR | & P, oo Y - - - - - R U P
wbert RKonove for Henry L. Race and another.
\ - P Y 1 £ . .- - b b R
indrew Doekel 0r Lulu Race.
[l ~ e et -
Bl Owen McGivern, J.
T AARTYTNP e N T Y TITANRY
JICNEY: McGIVERN
rNATE TN rAAn SR DA £ . 2 Ay " - 1 .
JION; RIS RS i application for a judicial settlement
T S - - Lo [~ - L -4 PR | L - - U .
o accodnt 0L a4 truste=s ol 3 hrasgt and for a construction.
L) P LY B N P b O R re b o J PR | 1.0 - L -1 ) — -
e settlors herein are Johamr H. Race and ni ife, Alice Bannister Race,
U S, | £ T R - - L v o N R o S R A - 7 .1 ~e ok
i created four runter vivos Lrusts, Hereraaller called Race-Dul Trust,
. ~ ~ o e e —. L = - ~ - Do T m_. oL - 5] | o S ~ -~ L
¢=T. G. &. T. Trust, Race-Zorn Exchange Trust and Race-Chattanvoga Trust.
Lo b F ! I R | P L hj L P A S VIR S s - £ LI . !
1 trust terminated upon the death of the surviver of the donors.
*4[_-‘1' -t — - e N - e - 3 1 O | ~ A A AN - U . B - - - — -1
156 Allce Bannister Race died April 22, 1940, a resident of New York,
: R 1 IR P, R R, T, B ) 3 111 e L. I T
fing a wiil wnerein sae devised and begueatlhi=d all her properly to he:
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hl 1 1 A0 AN AN hl L 1 LaWet
anl, dis0 uduilie ulm exectios . Ou Aucust *8, "232%  4id acain on Ocitooer ob,

- 1 A - EN Al 1 L 1 ~ Al L1 - ~ ~ oJ

Soou. F.T e s e ste2d Lasirtaedts modrlgziuy or amend.nyg e Face-T. G.o&

A ¥ b r 1 h) £ Al F<
1oty The first wedification called for tie appcintnent of Grier T. Morgauw
1 Al 1 L
o miee 1n “lie eveat T Deuacest Race, the origiaal trustee aaned,
1 1 1 1. £ L T1 1 £ . 1 1
2cedsed L. Tlie second modiftcation called for certarn charges 11 Lie
K- r 1 Al r bl 1 ) ~ laal 5 L

s L 20 e o tle giowy I Leu=l.cidiles sdued . wue Face-T. G0 82 T. Trdsc.

mwmmmmmmmwmmm >

Cormr Exchande Trustsehowsvertz—~reavocable-byv-thgrrustara and the~survrvor
henw consequern: Ly-ze—m"rmmt?‘tha.t thé ‘set*tlz:‘ra deliberately -made

erent nrovisions AEEFSIEEET 3 wananidor ~revake-tie
iective trustst

» 1 1 1 F Al b 1 hl
dragrapit mreittls 0of Ve Race-T, G. & T. Tiust rtudeunture did contain a

L r L h ] c L L - 1 1 v s 1 ~ T o
izvation of a4 pomer to woedify the terms ol the .usl.unenl. Pardgrdapyit B._libls
] r 11 " b b b bl
> ds L0l lows, Mﬁmmwwtmm”mm

Armmmeged-congarcrandTby  means of 4 o e ' oexeonted tnstrumentTmadriy- anre
¥ the terms of thig trusteenstruments- H.‘ﬁd m‘t"’thev mawwmmtmu“c&nwi-

anhul this trust imstrumernt <yl e e awms i 310y Gl e
tancelled or annulled.”

the rmastinn thoe invvolwd Mg "whather the foreguing paradraphrBivhtit+should”

nstrued as permitillyg vie power ol revovatlon, aodificationy Tvwzo2!
pwatlon or amendment tou be ever o Had"BUJFohrr#r—Race- as—survrerngdonor—oaf tet

Meath of his wife, Al e Rarn'wl ¥ Race or whether such power could be -
xaased onlv by the mutual act of both donors during the lifetime of both of»
recapreould no lunye:r ve exercrsedsby-dthe-surviving desvs—atlwesihe-death of
ki rdonora

S e b Us ey be revoked, altered cor amended decae’tu?:@w uparn.-the
tlng Of the trust instrument relating theretor /3 Scutt o Trustis, ' 33¢C,
The donors specifically provided that the trust 1nstrument -eould be-

Sied.by mutual consenct of the donors; --ta be smet-forth m=—-a properiy executed

pument. The language used thus cvurtemplated-cavmodifivation executed - by -both

= 3

peCroker-v. ‘Croke: (17 Visc. 5358) gEamgrt™teld that where-the trust
mture provided that it could be alfered;” audifled, revuked or changed by
.aument signed Ly the joint settlors, the “husband, one of the settlors, had-

wower so to Jduo after liis reanT !K&!ﬁﬁ@htﬁcthewmsuttravywhud*dwed* {See,

L S B | - A D ~ -~ A ~ Al ™ A \
sy DNOOLR v Kowdul, 47 0. oSUppD. 9 ) L'dhli:‘J. f.)l. 0O L 0oL, J\JL rda. «L4.y
~ T ~ (S ] ~ [a) [aal L ~ [ Nalla) k) e} sl Ral o~ AN Ly 4 Al
: - A Y V. Lilie gadi . o I oL 0O, (£0J AHpD. WiV, 3414, 39 Lile COJUL U >dliG.

rthe absence of statute, where "LV the teriyof 7 trust instrument. a vpower~of
scation has been reserved to the joint settlors of a trust, all mus* 1011 ine=
execut ion "Ff-fh&E instrument to~&f fect revocat ron.— Where -deatirhas-srieaved
wrli of:onersattenpted revocation-by- the survrivers -ss—a—smubbrty"”.

£ L1 1 1 1 » 11 . - L1
‘\LLler Lile LeCLixloll vy e Aggpeliad e JIV .o LlOL, 1. Lo d

cr

Cdse, dt Luscrument was

Al 3 Al - 3 ) 1 h ] 1 r r

Gowiiicl purposted Lo sevoke the trust only to Lhe exlent o the slia.e o the
R 19 1 1 ] ] 11 ]

Juss Oulutnally contsibuted Ly “leni. The Appelid’ e T./is.on uple d tle

hl L r 1 1 bl 1 —~ 1 m™ [} ~ fa) ~ R ~ N

dot, Wl o Yiis La al resceal.cir . Culvee 7. Totles Guar. % Tiust Co. (270
™ e N o LAY bl (e ¥ e Nal e Ty ™ AN bl 1 19
Div 2%4%. Howeve:, the Court f RAp.edis .eve sel 2S5 N, Y 74} and lield
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?&Eﬂ&. 514

%, Criniral Law 4189

. Statutory prohibition against “more se-
vere” second sentence precludes justifying
increase in ene element of sentence by ref-
erence to decrease in another element, since
poesibility of such trade-off could act as
deterrent to appeal by individual defendant.
U.CA.1953, 76-3406, Const.Art. 8, § 9;
U.S.C.A.Const.Amends 5, 14

3. Criminal Law o>193

After defendant’s original convietion
¥ theft, which carried sentence of one to
18%6ars in penitentiary, with stay of execu-
Hhrwald phacing of deferdant on two yeurs'
peoBation on condition that he serve six
dbeitli ‘I jail and pay full restitution, was
téiversed ahd defendant was convicted for
sidond time on remand, second sentence of
0850 16 years with no restitution, but with
Wei¥os ¥f sentence to begin without delay,
as miore severe than first, and violated
Waghte jrohibiting more severe second sen-
Yekos and impaired constitutional right to
Wppesl U.C.A 1958, 76-8-406; ComstArt,
88 9; U.8.C.A.Const.Amends 5, 14.

Wil Law e=1188
Altéd déferidant was convicted ofi re-
WMh His original eonviction was re-
' B4t 6cond sentende was more se-
hn first sentence, on remand for
, th tmposing his third sen-
zeourt was not reqaired to be ton-
by terms of invalid second sen-
but was only to assure that sentence
mru.xl& was no more severe than first
t . U.CA 1953, 76-3-405; Const.
W 8, §9; USCA ConstAmends. 5, 14
i 1

k¢ o
1«‘ A
f Bergeson, Salt Lake City, for de-
and appellant.
wid La Wilkinson; Atty. Gen., Craig L.
Atty. Gen., Salt Lake City,
PlAiALNY and respondent.

1] th
PN Vitice:

After s first conviction for theft wes
f‘hﬁ. trial errors, State ¥. Sorériser,

i
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Utah, 617 P2d 388 (1980), defendant was
re-tried and a jury again convicted him of
theft. Defendant concedes that the second
trial was free from error. His sole argu-
ment on this appeal is that the second sen-
tence was illegal

In North Carolina v Pearce, 895 U'S 711,
89 SCt. 2072, 28 L.Ed 24 686 (1960), the
Suprémé Court held thilt de prodess of law
requires that a defendaht be Freedl frém the
apprehiensioh that if he appeals his sbn¥ic-
tion suckemstitlly and is then comvieted at §
second trial the trial judge can rétafiate by
giving him an increased sentence. Corise-
quently, the Court held, the sentence im-
posed after re-trial cannot be mote severe
than the original sentence, unjess the ress
son for the increased sentence, -based on
identifiable conduct by the defendant, fol-
lowing the original trial, appesrs in 4he
record. !

' Lo ' @i it

In 1978, otir Legislature iniplembnted
that requirement in & mote stringent fash-
ion that allows for n6 exeeptions. So far s
pertinent to this , dppeal, U.CA., 1953,
§ 76-3-405 provides that where a convic-
tion has been set aside on direct review;
“the court shall not impose a new senténce
for the same offense or for a different
offense based on the same conduct which is
more severe than the prior sentence . ..”
In Chess v. Smith, Utah, 617 P.2d 841, 843
(1980), we held that section 76-8-405 also
prevents the Utdh constitutionib right to
appeal (Article VII1, § 9) from being im-
paired “by impdeing on a defendsnt who
demonstrates the error of his conviction the
risk that he may be penalized with a harsh-
er sentence for having done so”

Following his first conviction, defendant
was sentenced to 1 to 15 years in the peni-
tentiary, but execution of that sentence was
stayed and he was placed on two years’
probation on the condition that he serve six
months in the Salt Lake County jail and
pay full restitution (approximately $45,000).
After his second cotiviction, defendant Was
sentenced on May 5, 1981, to 1 to 15 pears,
No restitution was required, but service of
sentence was ordered to begin without de-
lay By December 18, 1981, when this case

whel vule Arv #:i,:ii, J o Py

ol G G

ave inde Tyt
Sunpduist Utsh 181
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was submitted for détision by this Court,
defendant had been eonfined for more than
the six months he would have served under
the first sentence.

Defendant argues that he is entitled to be
resentenced to not more than six ionths,
which would resalt ih his immediate felease.
The stiite atgues that the sécond sentencéd i
not “floré severe” 50 long as it gives ¢redit
in fts makimum term fof time already-
served undet the first sémitinice (nohé, it
this case) and 8o Idng sk thé eoriibination of
elements in the second sentence dbled riot
outweigh the combination in the otigihal
sentenee. We find the statd’s arguments
unpersuasive: [ AT

{1,3] M 64 bbbk bf ‘the dub pobeed
requirement of North ,9351. v. Peatvd,
supra, whicH sdeks to assure that theéré I8 nd
chilling or déterting of the @iminsl défend-
et 50 APl ad Tn NGB of 1hé Uiah

to I of

83&..(5 Sznﬁ! constrdint aguinkt imphikrg
the right té uppéul,'as abticulated in Chéss
v. Smith, <dprs, wé think the mearing of
our statdtory prohibition Agairist a “more
severe” selond 'semtencs‘ i8 clear. The
second sentiticd canmot %.._M& the :aw,;
appestrance of effact; tn numbet of its
elerrienits; U.C.A.,' 1088, § T6-8-201, or in
thefr maguitude. Il meihs that no new
elément of sentinte tan be wdded and that
no element ;gam de, aspmented (in magni-
tude. It alse précludes justifying an in-
crease in one slement of . wentence by
reference to & ¢ in another element
(in this case, elimination of restitution while
increasing actual time to be served). This
is because the poesibility of such a tradeoff
could act as s deterrent to appeal by an
individual defendant., , = | .

[3,4] Because the increase in time of
emmitment made the seeond sentence in
this case more severe than the first, the

sentence was contrary to section 763408,

and also invalid as impairing the constitu-

tional right to appeal as explained in Chess

v. Smith, supra. Beécause the record con-

tains no reason for the intreased sentenoce,

it is also contrary to the due proceiss re-

quirement articulsted in North Carolina v.

Pearce, suprh. The sentehck is thetefote
vacated and the case is remanded for re-
sentencing in conformity with section 78-8-
4085, as construed in this opinion Although
that statute requires avo&o.ﬂl ﬁhﬁ:ﬂ
“the portions of the prior sélifenck ous-
ly satidfied,” which would % 0.50_
sérved untet the sedond &nri.&v w.,E.Ii.
ing its third #nteBoe the 6tt Hbed not b’
constinined by thé" tErdis ¢ < VAN
sectnd wébends,  The ehiiclff Wbt
need orly hswdbe that the‘Sentidde ft How
imposes d fio inote seVérd’ thidn the ‘TH4Y'

e YO PRI

}.*_5.”9 t 1 N3 o0 0 .«%
In view of prﬂ. 4 “g.
this case, the rem Smuﬂ‘:,r. 1,&
issue instdnter, notwit ng.the norihal
rule of Utah R.Civ.P. L C P,

Se aordered. | arol o heentiete

o pasd g la gt o g e
HALL, C.J; STEWART.and HOWE, 33 ;-
snd ' CHRISTINE ,, DURHAM, - Distriet'
Judge, eoneur. d 40 om0 T,
! <1 LU ST LT B B

[ we
A sp_.ﬁ__z and Appellint,
| Ve (YR L)

Mary Alice SUNDQUIST, Defendant

! .-& g&g’. Caprt o
+; No. 17087, Aok il

' ‘Supteme Court of GHik.#"»

o~ s 4 1e iy

Dec. 28, 2081y . 5,

Pe % Mk d o)

1§Qlﬁo%%~'¥
gn&%ﬁ%‘”
self, and former, husband ng,
tlors for vonn:o»on g&?im&b‘.
bution of its proceeds ! or!a..
h&?ﬂa?aﬁmeﬁma&g,?
Second Distritt ' Couty; David Coénty,
Thornley K. Bwas, J.,; éntered jodgment
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that trust had not been created in first
place, and former husband appealed. The
min\aﬂo Court, Oaks, J., held that: (1) by
to “income derived” and use of
? property settlement agreement
between, divorcing settlors whereby they
dgreed 1 create educational trust for bene-
fit of i.?raa. parties made clear that they
Were not creating present trust but only
obligation tq create trust thereaft-
that subject matter of trust was not
property then owned but income in-
Rallgfents to be received in future, and
thus no trust was created at that time as to,
ned property and as to future i
Ittente, Bt (2) trust automati-
g into existence 4s to each install-
ot income froth property owned at
48 partids received each
fnstallment; (8) former wife had failed to
Prove consent by all of beneficiaries to ters
mbdatibn of trust; (4) former wife had
fatledl to prove that there was no unfulfilled
purpose of trust which could be tarred out
by its continuance; and (5) trustee who has
successfully defended trust from depletion
of its assets by decree of termination is
entitled to have corpus of trust pay reason-
sble attorney’s fees incurred in such de-

trust, trust property must be clearly speci-
fied and set aside, and essential terms of
trust must be clear enough for court to
enforce equitable duties that are sine qua
non of trust relationship
4. Trusts ¢=21(2) .
Requirement of clarity in essential
terms of trust is met if beneficiaries are
identified and nature of their beneficial in-
terests and duties of trustee are specified
orally or in writing, or are clearly ascertain-
able from circumstances or dictated by law

5. Trusts &=17(3) , .
- To be enforceable agiinst objections,
trust in real property must be created by
writing signed by settlor or his agent. UC.
A.1958, 2551, o “

6. Husband and Wife e=378(1)

By reference to “ineome derived” and
use of “should” in property settlement
agreement between divorcing settlors
whereby they agreed to ereate educational
trust for benefit of children, parties made
clear that they were not creating present
trust but only imposing obligation to create
trust thereafter and that subject matter of
trust was not to be property then owned
but income installments to be received in
future, and thus no trust was created at
nimsaﬂsgt__&ggaﬁ
to future income installments.

7. Masband and Wite e=278(1)

Wheré divéreinig settlors hall Milde Bh-
forcéable afreemunt to creats trust in in-
stallments of future income from then-
owned property, and since eqtity would
treat trust as having been feffectéd when
income was rfeceived, bducations! trust for
benefit of their children automatically came
into existence as to eiich installment of

income from property as parties received
eath instaliment.

8. Divorce &=254(2)

District court’s continuing jurisdiction
in divorce proceeding to make such subse-
quent changes or new orders with respect
to distribution of property as shall be rea-
sonable and necessary does not authorize

._all feneficiaries']

& ?& in part, reversed in part and
(T P
2 in part and dissent-
Jikdn peat'iH filed opinion in which Tibbs,
Satrict-Judge, concurred.

fm.. Prasts emdong)

§;o Anter vivos trust is éfeated when set-
Yor, with futent to creste. trust, transfers
property to trustee in trust for, or declares
that settlor holds specific property in trust
mQ.. & famed beneficiary.

2 Trass ex25(1), 30%(1)
" TS¢Etior need tot sfgn formal trust in-

?SS&S lar £ '
sﬁ!&ﬁﬁ:;ﬁﬁ&gﬁ.zoao

LR w1, 2601)

M ‘Tarereate inter vivos trust, settior must
:t0 create presently enforceable

SUNDQUIST v. SUNDQUIST

Utah 183
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court to alter property rights already vested tions have satisfied u.__a__ va_.nnga. and
in other parties, such as in children who are two of three vg@mew:n. gave evidence
beneficiaries of trust ereated by divorcing expressing strong aspirations for further
settlors in income already received and de- higher education.

posited in trust account. U.C.A 1958, 80-8-

9. Diverce &>284(2) o
Statute conferring cotitinuing jaiudic-
tion upon district court in divorce progeed-

13. Trusts *=>246

Trustee has fiduciary duty and concom-

itant power, to defend trust from depletion
of its assets by decrees of termination or
invalidity. U.C.A.1958, 22-8-14(8Xa),. T6—

_EN to make such nﬂgﬁﬂ changes or 7-402(1), war x, ¥). c T

new orders with respect to distribution of

1

property as shall be reasonable and neces- 14. Trusts &+268

sary authorizes divorce court to reallocate
property rights.
such as by

¢ Fan
Trustee who has sadesafully HePendbd

ween parties to diverce, trust from dépletion of its:assets By décrbbs
ifying earlier, decree as-to of terminatiori of inrvalidity i emtitled 'td:

partiey’ interest in then-owned property in- have corpus of 'trust pay réssotiable st
cluding instaliment payments of income on  ney’s feds incarred in that déferide.’ U.GA

that, property

80-8-5. 9 ; g

10. Trusts e=¢i(8) ¢
Formet wife failéd to

t by hetself:and forther

i N [IEE AR I O
o ke By 'Dark R. Swops, Salt Lake Ciy) fir
pecyrioy phintiff and appellant. vt

}roporo

not yet received. , U.C.A.1953, 1053, £2-3-14(8)(s); 75-T-40K1), S
) v ' v N ﬁ IR

TR

"Sohn Lowe, Salt Lake Glty; Yot g_wafw
% :&u.

husband as divorcing settiors for benefit of drid respondent.

their children where former husl who

owned beneficial interest in remaindet, re-
ey Chiren soossHTad o taraation; o
Tiee’ children to termination; oth-
er two beneficiary thildren did not affirma-
tively cortsent to termination.

11. Trubts $81(9)

.,
OAKS, Justice: L .
The issues in this appeill ate (1) whether

an express trust was created, {2) if so,
whether the trial court correctly decreed
termination of the trust on the ground that
its purposes had been (fulfilled, and (8)

It 8 Ad¢ sufiddéht for plikposes of rule whether attorney’s fees incurred by the

squitiog comdént of kil benétic for
muan-mmma_ triist that beneficiaries have
10 _objectioh 3 1t termindtion or take no
poiition orl Thatter; ‘beneliciaries must
consent. ! L
12. Trusts e=§1(3) . [

Former wife had failed to prove,’ for
purpose of trust’s termination, that there
was no unfulfilled purpose of educational
trust established by herself and former hus-
band as divorcing settlors for benefit of
their children which could be carried out by
its continuance where, at time of attempted
termination, none of three children had yet
graduated from college aithough all had
attended some college, none had yet at-
tained age when majority of young people
who aspire to advanced or college educa-

trustee can be paid from the trust corpus.
A 1

1. CREATION OF TRUST
{1-3]1 The principles govétning thé cre:
atioh of a trust are well settled. An inter,
vivos trust 8 treated when s vettiorj-with
intent torcreate & trust; trimalers propéety’
o trustes in timst for, or deslares it he
or sl [the settior) holds specific iﬂxﬁ;

employ any :particular form of words
Capps v. Cappe, 110 Utah 468, 175 P.2d 470
(1948); Acott v. Tomlinson, 9 Utah 2d 71,
837 P.2d 720 (1969); Bogert, Trusts & Trus-
tess, § 45 (2d od 1905); " Restatenmidnt of
Trusts 8d; § 24 Butthe settior must. have






186 Utah

¢
will gave no additional guidance on how the
educational trust was to be administered.

[6] Wheh the parties signed their Prop-
&ty Suttlement Agreement in 1978, they
fultilled all the requirements for the cre-
ation of a trust (summarized earlier) except
the éxisbence of the trust property. Even
the property requirement would have been
Puiliéd if the parties had transferred or

@ trust of the interest they owned
in the Big Bear Property. But the agree-
ment evidences no intent to do this. In-
:rld.,the parties agreed “that income de-

ived from the interest held by the parties
in the ... Big Bear Property should be
established as a family trust ” By this
reference to “income derived” and this use
of “should” in the sense of duty, the parties
ri{8de clear that they were not creating a
phusent trust but only imposing an obliga-
tbh to creats a trust thereafter, and that
the subjéct matter 6f the trust was not to
bo the property then owned but the income
installmenits to be received in the future.
The fnstallments of income were future
iopbity in 1978 and thus could not have
¥oent the subject matter of a present cre-
#tion of trust. Brainard v. Commissioner,
# 24 890 (7th Cir. 1987); Bogert, Trusts
& Trestoos, § 118 (2d ed 1965), and author-
el itéd theréin  Viewing the matter just

Odtober, 1973, agreemerit, the par-
by 1ind aH enforvesble agreenient to create

bt no trust had been created.

, &8 to the Big Beat Property

8 a8 to future income instaliments, we

agvee with the district court’s conclusion
‘tHat no trust was created.

* {11 However, as the parties feceived
wbth inktallment of income from the Big
Bear Property, the trust autotnatiéally
eafheé into existence as to that installment.
This“f§ & consequence of the fact that the
piirtiés had made an enforceable agreement
th tréate a trust in those instaliments of
income, and the fact that equity would
therefore treat the trust as having been
peefacted when the income was received.
Aa; Bogert explains: “When the subject-
thatter came into existence and into th:
hands of the intended settlor, it would at

639 PACIFIC REPORTER, 2d SERIES

once be deemed to be held in trust, without
any act of appropriation by the intending
settlor, " Bogert, Trusts & Trustees,
§ 113 (2d ed 1965), and authorities cited
therein. The parties’ deposit of these in-
come instdllments in the properly labeled
trust account in the bank is further confir-
mation of their performance of their agree-
ment to create a trust and of the existence
and validity of the trust as to those depos-
its

If bur conclusion about the creation of
this trust admitted of any doubt, it would
surely be resolved by the parties’ signature
on a formal “Addendum to Trust Agree-
ment,” by their performance of the trust by
depogits and disbursements for educational
purposes over a period of five years, and by
the fact that the existertce of the tiust was,
in effect, confirmed by periodic orders of
the court that had approved the original
agreement and supervised the performance
of what the court’s orders repeatedly re-
fetred to ds “the trust” br “the Sundquist
Family Trust.” “

[B,91 For the reasdns set out above, &
valid trust was created and exists as to the
$5,914.28 balance of the bank account, but
not as to the parties’ interest in the Big
Bear Propeétty or in the future installments
therefrom. Under Utah Code Annotated,
1958, § 30-3-5, the district court in a di-
vorce proceeding has “continuing jurisdic-
tion to make such subsequent changes or
new orders with respect to the distribu-
tion of the property as shall be reasonable
and necessary.” That power does not au-
thorize the court to alter property rights
already vested in other parties, such as in
the children who are the beneficiaries of the
trust in the income already received and
deposited in the trust account Cf. Hills v.
Hills, Utah, 638 P£d 516 (1981). But sec-
tion 30-8-5 does authorize the divorce
court to reallocate property rights be-
tween the parties to the divorce, such
a8 by modifying the earlier decrce
as to the parties’ interest in the Big
Bear Property, including instaliment pay-

SUNDQUIST v. SUNDQUIST
Chte as, Utah, 639 P.2d 181

ments not yet received.! This matter can
be pursued on remand.

I1. TERMINATION OF TRUST

In Clayton v. Behle, Utah, 565 P.2d 1182
(10), this Court approved and applied the
general rule that even though its preseribed
duration has not passed, the beneficiaries
can require a court of equity to decree the
termination of & trust where: (1) all benefi-
ciaries consent, (2) no beneficiary is under
an incapacity, and (8) the continuance of
the trust is not necessary to carry out a
material purpose of the trust. This rule is
supported by a maultitude of authorities,
including, in addition to those cited in Clay-
ton v. Behle, supra; Ambrose v. First Na-
tional Bank of Nevads, 87 Nev. 114, 482
P.2d 828 (1971); Bogert, Trusts & Trustees,
§ 1007 (22 ed. 1962); 4 Scott on Trusts
§ 837 (84 ed. 1967), and authorities cited
theteln? -

In its findings of fact, the district court
stated that “one,of theé children of the par-
ties desires that afly trust should be termi-
nated and the other two have no objection
to such termination.” There were no find-
ings of Iact on whether the continuance of
the trust was necessary to carry out a mate-
rial purpose of the trust, except as implied
by thé district coyrt’s conclusions of law:
“the pui of any possible trust has been
mmpm: the childten, beneficiaries,
have no objection to its termination and the
trust should be terminated.”

[10-12] At the conclusion of evidence in
support of respondent’s request for termi-
nation, appeliant moved to dismiss. That
motion should have been granted because
respondent’s request for termination failed
of proot in two mn@u

(1) Respondent failed to prove consent by
all of the beneficiaries. Appellant, who

1. ﬂnmordeonulm!utlmnydmnlne&
ten future annual payments were then expect-
wd, in the total amount of approximately $18,-
000 to $20,000.

)
2. A corollary rule, also referred to in Clayton v
Behle, supra, that all beneficiaries can termi-
nate a trust even though its continuance is
necessary to carry out a material purpose of

“trom the evidence. The

U187

owned a beneficial interest in remainder,
resisted the termination Moreover, al-
though one of the parties’ children consent-
ed that the trust be terminated, the other
two beneficiary-children did not affirma-
tively consent to the termination As Bo-
gert states, “[T}t is well settled that the
cuurtwi“notendthe?'nstu‘v’v'h;:em
the request of a pait only of the beneficiar-
ies.” Bogert, Trusts & Trustees, § 1007 (24
ed. 1962). It is hot sufficient fot purposes
of this rule that beneficiaries “have no ob-
jection to its termination” or take no posii
tion on the matter. All bemeficiaries must
consent. Clayton v. Behle, supra; A.B. v.,
Wilmington Trust Co., 41 Del.Ch. 101, 191
A2d 98 (1968); Hills v. Travelers Bank &
Traust Co., 126 Conn. 640, 7 A.2d 632 (1989);
Closset v. Burtchaell, 112 Or. 585, 280 P. 564
(1924). i N
(2) Respondent slso failed to jHove fhit
there_was_no_nffulfilled_purposé of 'thé’
trust which could be carried out by s éon-
tinuance. Indeed, the contrary is clear
e of tha _
trust created by the parties was to provide
education for their children, with the re-
maining trust property to be divided equal-
ly between the parties “at such time as the
children have received or terminated their
advanced education ....” At the time of
the attempted termination, the three chil-
dren beneficidries were ages 19%, 224, and
24%.  All had attended somie college; but
none had yet graduated from college, and
none had yet attained the age when & ma-
ority of young people who aspire to “ad-
jvantetd" ot college educations have sxtisfied
those aspirations. Two of the three behefi-
claries gave evidehve expressing stronj as-
pirations for further higher edutation; oné

was then enrolled part time in & university,

and the other was it the army, but éx-
pressed his desire to continue his ecolleg¥

v [

the trust when the settior(s) consent tq its
termination, Fowler v Lanpher, 193 Wash, 308,
78 P.2d 132 (1938); Bogert, Trusts & Trubtees,
§ 1008 (2d ed 1962); 4 Scott ont Trusts, § 338
(3d ed 1967), is inapplicable to this case be.
cause appellant, one of the settlors, resisted
términation
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education part time on active duty and later
as a civilian. In view of these facts, we
cannot see how it can be said that the
educational purposes of this trust have been
fulfilled or that the appropriate and reason-
able duration for performance of this trust
for “advanced education” has passed. Con-
sequently, the trust could not be terminat-
ed. Clayton v. Behle, supra; Lafferty v.
Sheets, 175 Kan. 741, 267 P.2d 962 (1954);
Closset v. Burtchaell, supra.

For each of these two reasons, we hold
that this trust could not be terminated on
the evidence before the district court in this
proceeding.

[ v
III. ATTORNEY’'S FEES

At the hearing, appellant sought an order
directing the payment of his attorney’s fees
from the corpus of the trust. Appelldnt’s
attorney represented that he had expended
15 hours in preparing to resist the proposed
termination, plus his time in the hearing in
the district court. These fees were denied,
and appellant challenges this on appeal.

(18, 14]) A trustee has the fiduciary duty
snd the concomitaht power to defend the
trust from the depletion of its assets by
de¢rees of termination or invalidity.
U.CA,, 1958, § 75-7-402(1) and (8Xx) and
(¥); In re Hart’s Estate, 61 Cal.2d 819, 837
P.2d 78 (1959); Van Gorden v. Lunt, 234
Towa 882 18 N.W.2d 841 (1944). A trustee
who hag-done mo successfully is entitled to
Hiawe the corpus of the trust pay the reason-
able attorney’s fees incurred in that de-
femwe. U.CA., 1953, § 22-8-14(8Xa), § 75—
7-402(8)t); In re Hart’s Estate, supra;
Van Garden v. Lunt, supra; Nelson v. Mer-
cantile Trust Co., Mo., 835 S.W.2d 167, 175
(1960). As we said in Walker v. Walker, 17
Utah 2d 58, 60, 404 P.2d 253 (1965), “a
trustee is entitled to reimbursement for all
expenses properly incurred in discharging
the responsibilities of his trust.” On re-
mind, the court should therefore review the
fees for legal services rendered to the trust
in this matter and order the payment of
reasonable fees from the trust corpus.

"Insofar as it holds that no trust was
vreated in the parties’ interest in the Big

639 PACIFIC REPORTER, 2d SERIES

Bear Property, including their interest in
installments not paid as of February 8,
1980, the decree of the district court is
affirmed. In all other respects, the decree
of the district court is reversed, and the
case is remanded for further proceedings
consistent with this opinion. No costs
awarded.

HALL, C. J., and STEWART, J., concur.

HOWE, Justice (concurring and dissent-
ing):

I concur that a trust was created as pay-
ments were received and that the ¢ourt can
modify the divorce decree to provide that
no more payments should come into the
trust.

1 dissent from the balance of the holding
of the majority opinion. I believe it to be
error to require that the trust continue as
to the funds on hand just because all the
beneficiaries did not consent to its termina-
tion, or because its purpose was not ful-
filled. Under § 80-8-5, U.C.A.1958, the
district court has broad powers to change
the funding of education for minor children
from one source to another, or to discontin-
ue funding completely. (Incidentally, both
parents here offered to personally pay any
expenses if their children desired further
education). The formal rules of trust law
should not be applied to perpetuate the
trust in view of the power of the cou
under § 30-3-5 to terminate it.

I also dissent from the statement in the
majority opinion that the balarice on hand,
$5914.28, has “vested” in the children.
This amount belongs to the parents upon
termination of the trust under the terms of
their stipulation and the divorce decree en-
tered in 1973.

TIBBS, District Judge, concurs in the
opinion of HOWE, J.
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Judgment creditor appealed from an
order of the Fourth District Court, Du-
chesne County, Allen B. Sorensen, J., quash-
ing his execution upon judgment on ground
that execution had not been issued within
eight years after creditor had obtained
judgment. The Supreme Court, Howe, J.,
held that: (1) creditor could not have been
prejudiced by not being present at hearing
which resulted in granting of motion to
quash execution and there was no abuse of
discretion by trial court, and (2) after credi-
tor failed to comply with rule requiring that
writ of exetution issue on judgment within
eight years after its entry, creditor was not
entitled to additional year in which to ob-
tain writ because noncompliance was due to
clerical error in stating on form of writ that
judgment had been rendered in Duchesne
County instead of Uintsh County.

Affirmed.

Osaks, J., concurred specially and filed
opinion.

1. Execution =163

Judgment creditor could not have been
prejudiced by not being present at hearing
which resulted in granting of motion to
quash execution and there was no abuse of
discretion by trial court, where judgment
debtors’ counsel did not make any oral ar-
gument and case was decided by district
court on basis of memoranda submitted by
both counsel, as was creditor’s original de-
sire, and creditor did not claim he could
offer testimony showing that statute of
limitations had been tolled.

2. Execution =75

After judgment creditor failed to com-
ply with rule requiring that writ of execu-
tion issue on judgment within eight years
after its entry, creditor was not entitled to
additional year in which to obtain writ on
ground that noncompliance was due to cler-
ical error in stating on form of writ that
judgment had been reridered in Duchesne
County instead of Uintah County. U.C.A.
1953, 78-12-40.

Daniel A. Stanton, Stephen L. Johnston,
Salt Lake City, for plaintiff and appellant.

Dennis L. Draney, Roosevelt, for defend-
ants and respondénts.

HOWE, Justice:

Plaintiff appeals from an order quashing
his execution upon a judgment on the
ground that the execution had not been
issued within eight years after he had
obtained the judgment.

Plaintiff recovered a judgmefit agaihst
the defendants in the district court of Uin-
tah County on December 9, 1970. As au-
thorized by statute, the judgment was
thereafter docketed in Duchesne County.
Plaintiff’s counsel allegedly mailed a form
designated “Execution” to the clerk of the
district court of Duchesne County on No-
vember 29, 1978 with the request that she
sign and issue the same. Due to a clerical
error, the form contained the heading “Dis-
trict Court of Salt Lake County” rather
than “District Court of Duchesne County.”
The clerk in Duchesne County observed the
error and returned the form to plaintiff’s
counsel.

Plaintiff’s counsel allegedly correctéd the
error and re-submitted the execution. It
was again returned to him because of a
further error in the form which recited that
the judgment had been rendeted in Du-
chesne County instead of in Uintah County.
Counsel remedied the second error and for-
warded to the clerk the corrected form.
She issued the execution about January 11,
1979 and on March 23 the Duchesne County
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