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III. JURISDICTION
This appeal is taken from a Decree of Divorce entered on June 1, 2006, in the
Eighth Judicial District Court, by the Honorable John R. Anderson. This court has

jurisdiction over such an appeal pursuant to UTAH CODE ANN. § 78-2a-3 (2)(h) (2006).

IV. STATEMENT OF THE ISSUES & STANDARD(S) OF REVIEW

Issue 1: Was it reversible error for the Trial Court to impute income to Mr.
Anderton, for purposes of child support, without making a finding of “voluntary
underemployment,” as required by UTAH CODE ANN. § 78-45-7.5(7) (2006),

subsection (a)?

Standard of Review, Issue 1: Whether or not a statue applies to a particular set of
facts is a question of law, reviewed for correctness.! The determination of whether or not
a person is “voluntarily underemployed,” as defined by statute, is a conclusion of law.
Legal conclusions are reviewed for correctness.” As used by Utah's appellate court's

"correctness" means no particular deference is given to the Trial Court’s ruling.*

'See Slisze v. Stanley-Bostlitch, 979 P.2d 317, 319 (Utah 1999); State v. Burgess,
870 P.2d 276, 279 (Utah Ct. App. 1994).

2See Hall v. Hall, 858 P.2d 1018, 1025 (Utah Ct. App. 1993), Add. Ex. 5
(“‘[Flinding’ on the ultimate issue of voluntary underemployment is in reality more like a
legal conclusion. . . .. ).

3See S.S. v State, 972 P.2d 439, 440-41 (Utah 1998); Orton v. Carter, 970 P.2d
1254, 1256 (Utah 1998); A.K. & R. Wipple Plumbing & Heating v. Aspen Const., 977
P.2d 518, 522 (Utah Ct. App. 1999).

*See Orton, 970 P.2d at 1256; Rackley v. Fairview Care Centers, Inc., 970 P.2d
277, 280 (Utah Ct. App. 1998).



As stated by the Utah Court of Appeals in Hall v. Hall, “[i]t is well established that
where a statute expressly requires a trial court to make a threshold finding before taking
specified judicial action, the trial court abuses its discretion if it proceeds without first
making the legislatively mandated finding.” Hall, 858 P.2d at 1018, 1024, Add. Ex. 5,
citing Hill v. Hill, 841 P.2d 722, 724-25 (Utah Ct. App. 1992).

Issue 2: Assuming it was appropriate to impute income for child support
purposes, was it permissible to determine the amount to be imputed without entering
factual findings addressing the factors set forth in UTAH CODE ANN. §78-45-7.5(7)
(2006), subsection (b)?

Standard of Review, Issue 2: See citations for Standard of Review. Issue 1.

Issue 3: For purposes of child support and alimony, was the factual determination
that Mr. Anderton earns an additional $30,000 cutting firewood, beyond his W-2
earnings, supported by the evidence and by sufficient factual findings?

Standard of Review, Issue 3: In divorce cases, the Trial Court is accorded

“considerable discretion in determining the financial interest of divorced parties.” 1d., at
1021, citing Allred v. Allred, 797 P.2d 1108, 1111 (Utah App. 1990). Its decisions are
reviewed for a clear abuse of discretion. See Willey v. Willey, 951 P.2d 226, 230 (Utah
1997). So long as the Trial Court exercises discretion “within the standards set by the
appellate courts," its decisions will not be overturned. Haumont v. Haumont, 793 P.2d

421, 423 (Utah Ct. App. 1990).



However, a court “abuses its discretion when it fails to enter specific, detailed
findings supporting its financial determinations.” Id. Furthermore, “[f]indings are
adequate only if they are ‘sufficiently detailed and include enough subsidiary facts to
disclose the steps by which the ultimate conclusion on each factual issue was reached.”

Issue 4: Were sufficient findings entered regarding the parties’ financial
circumstances to support the order that Mr. Anderton pay $750 a month in alimony?

Standard of Review, Issue 4: See citations for Standard of Review, Issue 1.

A Trial Court’s failure to “consider the financial condition and needs of the spouse
claiming support, the ability of that spouse to provide sufficient income for him or
herself, and the ability of the responding spouse to provide the support” constitutes
reversible error.®

Issue 5: Was it reversible error to permit a real estate broker to testify regarding
the value of the parties' marital property, given UTAH CODE ANN. § 61-2b-3 (2006)?

Standard of Review, Issue 5: Whether or not a statue applies to a particular set

of facts is a question of law, reviewed for correctness. See Slisze, 979 P.2d at 319;
Burgess, 870 P.2d at 279. The Trial Court's interpretation of a statute is also a question of

law, reviewed for correctness.’

°Id., citing Allred, (quoting Stevens v. Stevens, 754 P.2d 952, 958 (Utah Ct. App.
1992), Add. Ex. 7).

SStevens, 754 P.2d at 958, Add. Ex. 7, citing Paffel v. Paffel, 732 P.2d 96, 101
(Utah 1986).

"See, e.g. Rushton v. Salt Lake County, 977 P.2d 1201, 1203 (Utah 1999); County,
Taylor ex rel. C.T. v. Johnson, 977 P.2d 479, 480 (Utah 1999),; Loporto v. Hoegemann,

3



Issue 6: Was a reversible mathematical error made in determining the value of the
marital home?

Standard of Review, Issue 6: The Trial Court is accorded “considerable

discretion in determining the financial interests of divorced parties.”® Its decisions are
reviewed for a clear abuse of discretion. See Willey, 951 P.2d at 230. “For a reviewing
court to find clear error, it must decide that the factual findings made by the trial court are
not adequately supported by the record, resolving all disputes in the evidence in the light
most favorable to the trial court’s determination.” State v. Pena, 869 P.2d 932, 936
(Utah 1994).

In the alternative, a Trial Court’s mistake in computing an award arguably

warrants reversal of a judgment.’

V. STATEMENT OF THE CASE

A. Nature of the Case and Course of Proceedings Below

A divorce trial involving the Petitioner, Lana Anderton, and the Respondent, Carl
Anderton, was held on April 18, 2006, before the Honorable Judge John R. Anderson, of

the Eighth Judicial District Court in Duchesne County.

370 Utah Adv. Rep. 21, 22 (Utah Ct. App. 1999); 4.K. & R., 977 P.2d at 521.
SHall, 858 P.2d at 1021, Add. Ex. 5, citing Allred, 797 P.2d at 1111.

’Nielsen v. Nielsen, 2000 UT App, 37, nonofficial publication (Utah Ct. App.
2000), Add. Ex. 6 (Trial Court erred in its method of calculating the interest awarded for
arrears in child support and alimony, requiring remand).

4



B. Statement of the Facts

1. Summary of General Facts and Ruling by Trial Court

The parties in this matter were married for 26 years. (Rec. 20:22-24). They had
four children together. (Rec. 20:25 21:01). However, only one was a minor at the time of
trial, Carly Anderton, who was 10. (Rec. 21:3-6). By stipulation, the parties were
awarded joint legal custody of Carly, with her father, Mr. Anderton, being awarded
primary physical custody. (Rec. 3:23-24). Ms. Anderton was awarded parent-time rights,
subject to the provisions of a safety agreement from a DCFS case. (Rec. 5:24-25, 6:1-11).

Two of the parties’ adult sons live with Mr. Anderton, Adam, who was 18 at the
time of trial, and Chris, who was 21. (Rec. 170:25, 171:21-22, 172:1). Mr. Anderton
works as a mud logger for an oil company, and also has a part-time firewood-cutting
business with his sons Adam and Chris. (Rec. 23:25, 24:1-2, 47:14-18). The parties’ third
adult son, Jeremy, was approximately 26 at the time of trial. (Rec. 50:12-18). Ms.
Anderton resided with Jeremy in his home. (Rec. 6:14-16, 73:17-18, 204:23-24).

The Court awarded Mr. Anderton child support for Carly in the amount of $138.00
per month, to be offset against his alimony obligation to Ms. Anderton. (Rec. 4:10-15).
Ms. Anderton's W2 income from her job with the school district, of $1,431 per month,
was used for the calculation of child support and alimony. (Rec. 71:16-24, 202:13-15).

Mr. Anderton’s W2 income earnings from his mud logging job with an oil
company, of $35,000 were used. (Rec. 202:8-9). Plus, the Court found that he was

making an additional $30,000, or “could be” making this amount, from the firewood-



cutting business. (Rec. 202:8-11). Based on those figures, the Court awarded Ms.
Anderton alimony of $750 per month. (Rec. 205:22-24).

The Court determined that Ms. Anderton's relationship with Justin Jackson was in
the nature of a "short term fling," which was not long lasting, did not constitute
cohabitation, and thus did not preclude an award of alimony. (Rec. 200:21-23, 201:3-4).

Ms. Anderton did not contest Mr. Anderton receiving the marital home but
requested equity therein. (Rec. 62:19-25). The Court ordered the equity equally divided,
and entered provisions requiring the sale or refinance of the home within 120 days. (Rec.
203:25, 204:1-5). Regarding the value of the home, the Court heard testimony from Ms.
Anderton’s witness, a real estate broker, and from Mr. Anderton's witness, an appraiser,
and determined the fair market value to be $175,000. (Rec. 203:14-25).

The Court entered typical orders regarding health insurance coverage, division of
related expenses and child care. (Rec. 202:21-25). Mr. Anderton was awarded the tax
exemption for Carly. (Rec.211:11-12). The Court equally divided a debt left over from
the parties’ bankruptcy, a past due tax debt, and Ms. Anderton’s retirement account,
valued at approximately $5,000. (Rec. 213:15-19, 211:9-15). Mr. Anderton was ordered
to pay a counseling bill for Carly. (Rec.202:24-203:5). The parties were each ordered to
pay their own post-separation debts. (Rec. 213:15-19). Finally, the Court awarded Ms.
Anderton attorney’s fees in the eventual amount of $8,137. (Rec. 203:3-6, final amount

determined at Order to Show Cause hearing held on July 20, 2006.)



2. Specific Facts, Issues #1 and #2 - Lack of Findings Pertaining to
Imputation of Income for Child Support'®

1. The Court indicated at the outset of the divorce trial that child support
would be determined based upon the parties’ gross incomes and the child support tables.
(Rec. 4:9-12, Add. Ex. 8).

2. At the conclusion of the trial, the Court found that Ms. Anderton’s gross
income from her job was $1,431 per month. (Rec. 202:13-15, 4dd. Ex. 8).

3. Regarding Mr. Anderton’s income, the Court’s findings were extremely
limited and are set forth verbatim in this section. The Court’s first statement was:

Looking at his income and his tax returns, there's a lot of deposits coming into that
C&M account and the other account at Zion's Bank from the wood business. Mr.
Anderton testified that he had some large expenses and that he had to split and pay
wages to his boys that helped him. I don't know how many years that went on but
the tax returns shows after an itemization on it that he suffered a loss in 2004 of
538 [sic] and that he suffered a loss in the following year of about $1,200, I'm
sorry, $3,069.00. But this court is aware and knows that in a cash business like
that the loss is the loss for purposes of taxes but, I think they [sic] are situations
and I'm well aware of extra income that had, would come through on the basis of
just the deposits to the account and perhaps cash, cash receipts that weren't put it in
the bank account. I'm also a little bit confused about why with this oil economy the
way it is and the company he works for doesn't have more work and I think he
could be working more hours if he looked around but I don't now [sic]. But, even
taking his gross income now on his, on his oil field business at $35,000 a year I
think that I could easily find that he is making in addition of $30,000 a year out of
that wood business or could be, or could be. I think his capability is in that range.

(Rec. 201:8-202:10, Add. Ex. 8.)

°All portions of the trial transcript which relate to this issue are contained in Add.
Ex. 8 for the Court’s convenience.



4. The record reflects only two other uses of the word “cash,” besides the
above statement, neither of which relate to Mr. Anderton’s firewood-cutting business, or
his income from that business. See index of Rec., p.4, “cash,” citing Rec. 23:9 and 39:7.

5. Ms. Anderton testified, “[w]hat he reports and what he makes is two
different things.” (Rec. 63:4-6, Add. Ex. 8). This is the closest any statement in the
record comes to alleging the business was a cash business, or involved cash income.

6. Ms. Anderton introduced one trial exhibit documenting income from
firewood cutting, Exhibit 8, containing receipts and two “check’ payments for firewood
purchased by Alta Lodge in 2005. (See Plaintiff’s Trial Exhibit 8, 4dd. Ex. 9).

7. The Court later adjusted its income number slightly from the amount
included in the above quote, stating that the total from Mr. Anderton’s job, plus $30,000,
was $63,000 divided by 12, or $5,300 per month. (Rec. 207:21-22, Add. Ex. 8).

8. The only other explanation the Court gave for its determination of Mr.
Anderton’s income were in response to Mr. Anderton’s protests, following the above
ruling. Specifically:

MR. ANDERTON: Your Honor, that witness has never made more than
$20,000 a year, never.

THE COURT: Well, that's what I found based on my experience and
what we've got here in front of us.

MR. ANDERTON: ... butI mean when you're talking about firewood
and my oil field thing how about if I work around the clock, it's impossible.
You're talking $30,000 on each job, there's no way I can do that. You're talking
me working 24 hours around the clock.

THE COURT: Well do the best you can or find another job. The oil
field's booming right now—



MR. ANDERTON: Yeah, I'm not going to make more, one of the better
jobs out there—

THE COURT: You should be making more than $35,000 a year.
MR. ANDERTON: That's where it's at.

THE COURT: Okay.

MR. ANDERTON: I've made less, this is the biggest year I've ever had.
THE COURT: Okay.

(Rec. 207:23-202:10, Add. Ex. 8)

9. In addition to the Court’s oral findings, the Decree of Divorce contains only
three written findings regarding child support or Mr. Anderton’s income — paragraphs 8,
10 and 14. See Decree of Divorce, Add. Ex. 10.

10.  In paragraph 8, the Court indicates child support will be $138 per month, in
accordance with the guidelines. No income figures are specified. In paragraph 10, the
Court indicates the parties will share the cost of Carly’s health insurance.

11.  Paragraph 14 is the only paragraph which addresses income, and it simply
indicates that the court found Mr. Anderton earns $63,600 per year, or $5,300 per month,
and that Ms. Anderton earns $1,471.00 per month. Add. Ex. 10, paragraph 14."

12.  To date, the actual Findings of Fact and Conclusions of Law have
apparently not been submitted to the Court for signature by Ms. Anderton’s counsel.

However, the draft of such findings regarding child support and alimony is consistent

with the oral findings and with the Decree of Divorce, with two minor exceptions:

"This figure is slightly different from the Court’s oral findings, which indicate Ms.
Anderton’s earnings are $1,431.00 per month (Rec. 202:13-15, Add. Ex. 8). Ms.
Anderton’s Financial Declaration, submitted as Plaintiff’s Trial Exhibit 9, also reflects the
figure $1,431. Add. Ex. 19. The tax return submitted by Ms. Anderton as Plaintiff’s Trial
Exhibit 4, contained in Add. Ex. 23, reflects an income of $17,106, or $1,426 per month.
The Court’s figure of $1,431 will be used throughout the remainder of this brief.

9



A.  First, the findings reflect support of $132, as opposed to $138. See
proposed Findings of Fact and Conclusions of Law, contained in Add. Ex. 11,
paragraph 10; and

B. Second, the findings reflect income of $65,000 per year and $6,416
per month for Mr. Anderton, as opposed to $63,600 and $5,300, respectively. Add.
Ex. 11, paragraph 16.

3. Marshaling of Facts, Issue #3 - Mr. Anderton’s Income from Firewood-
Cutting Business'"

13. Mr. Anderton testified he had been involved in a firewood-cutting business
off and on for approximately 20 years. (Rec. 24:3-4, Add. Ex. 12). He indicated he and
his brother initially started the business, and that the two eventually owned a semi-truck,
several saws, and a log splitter. (Rec. 24:5, 154:7-18, Add. Ex. 12).

14. At some point over the years, due to a slow-down in the business, Mr.
Anderton’s brother went to work for Steward’s Convalescent, where he had an accident
which nearly paralyzed him. Mr. Anderton sold the business and the truck to give his
brother his share of the money. (Rec. 154:12-23, Add. Ex. 12).

15.  Several years later, as the parties’ three boys grew old enough, they started
cutting firewood on the side to earn money. (Rec. 154:24-155:9, Add. Ex. 12). Jeremy
was the first to do this, but by the time of trial he had quit and Mr. Anderton, Chris, and

Adam were the ones involved. (Rec. 155:3-13, 157:15-19, Add. Ex. 12).

2All portions of the trial transcript which relate to this issue are contained in Add.
Ex. 12 for the Court’s convenience.

10



16.  Mr. Anderton explained that the amount of time he spends on his firewood-
cutting business depends entirely on the amount of work he is able to get with his normal
job. As he stated: “If I’'m mud logging [his W2 job] I’m not making any wood. If I'm
not mud logging I’'m making wood.” (Rec. 43:23-25, 162:6-163:12, Add. Ex. 12)

17. At the time of trial, the assets related to the firewood-cutting endeavor
consisted of a five-year-old one-man chain saw, and a 25-year-old log splitter (Rec. 42:9,
43:13-15, Add. Ex. 12). Ms. Anderton agreed with Mr. Anderton’s description of such
equipment (Rec. 63:8-11, 4dd. Ex. 12).

18.  The Court heard testimony from Mr. Anderton and Ms. Anderton regarding
income from the firewood-cutting business. The facts from their testimony follow, in the
interest of marshaling the facts available to the Court in reaching its decision.

i. Information from Mr. Anderton re: Income from Firewood-
Cutting Business

19.  Mr. Anderton’s and Ms. Anderton’s joint tax return for 2004 reflects gross
receipts of $7,000 from the firewood business, and a taxable loss of ($538).
See Defendant’s Trial Exhibit #13, 2004 Tax Return, contained in Add. Ex. 13.

20.  Mr. Anderton’s tax return for 2005 reflects gross receipts of $10,220 from
the firewood-cutting business, and a taxable loss of ($3,069.00). See Defendant’s Trial
Exhibit #14, 2005 Tax Return, contained in Add. Ex. 14.

21.  Ms. Anderton’s counsel elicited testimony from Mr. Anderton regarding
deposits made into his two bank accounts, in an attempt to establish a higher income from
this firewood-cutting business. (Rec. 25:20-31:6, 32:25-36:5, Add. Ex. 12). Additionally,
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Ms. Anderton’s counsel introduced copies of the bank statements as exhibits at the time
of trial. See Plaintiff’s Trial Exhibits 5 and 6, contained in Add. Ex. 15 and Ex. 16.

22.  Asreflected in the transcript, the discussion between Mr. Anderton and Ms.
Anderton’s counsel’s, about the months and amounts of deposits were occasionally mixed
up, out of order, and/or a few dollars off. Additionally, because the two of them spoke
over one another, it is often difficult to tell which month went with which deposit amount.

23.  When sorted out, the numbers from the testimony and the exhibits are
nearly identical. However, because the exhibits (contained in Add. Ex. 15 and Ex. 16) are
far easier to review, they are the source summarized as follows:

A.  Deposits, Zions’ Bank account, “Carl Anderton C & M Firewood:”

i. December 2004 - January 2005 .. ................ $3,178
ii. January - February, 2005 ....................... $9,327
iii.  February-March, 2005 ........................ $4,182
iv.  March-April, 2005 ........ ... i $5,881
V. April - May, 2005 ...... ... ... $4,149
vi. May-June, 2005 ...... ... ... $3,235
vii. June-July,2005 ..... ... ... . $2.986
117 71 A $32,938
B. Deposits, Zions’ bank account, “Chris Anderton, Carl Anderton:”
i April -May, 2005 .. ... ... $2,572
ii. May - June, 2005 .. ... .. ... ... $1,710
iii. June-July,2005 ....... ... ... ... ... $5.556
iv.  July-August,2005 .......... .. ... ... $8,399
V. August - September, 2005 . ..................... $5,537
vi.  September - October, 2005 ..................... $6,426
vii.  October - November, 2005 ..................... $4,799
viii. November - December, 2005 ................... $5.479
1771 L $40,478

BThis section is totaled for the Court’s convenience, as it completes the 2005 one-
year period, when added to the section above.
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ix.  December 2005 - January 2006 .................. $4,657

X. January - February, 2006 ....................... $5,849
xi.  February - March, 2006 ........................ $9.999
1] 7 1 AN $20,505

24.  Mr. Anderton was asked what portion of the above bank deposits related to
his wood and tree business. (Rec. 36:8-9, Add. Ex. 12). He indicated he would need to
look at his taxes, because the deposits included his and Ms. Anderton’s income tax
refunds, as well as his income from his job at Milton Logging. (Rec. 36:12-18,

Add. Ex. 12).
25.  Mr. Anderton testified regarding the following tax refunds, included in the

deposits (Rec. 38:4-25, Add. Ex. 12; Add. Ex. 15 p.30, Ex. 16 p.07):

A. US Treasury Tax Refund, 2/18/05 .................... $4,348
B. US Treasury Tax Refund, 2/24/06 ..................... $2,764
C.  US Treasury Tax Refund, 2/24/06 ....................... $539

26.  Additionally, the bank statements specifically reflect the following

additional tax refunds (4dd Exhibit 15, p. 30, and Exhibit 16, p. 5):

A. Tax EFT, 2/14/05 ...« o e $999
B. Utah Tax EFT, 2/17/06 ... ... i $835
C. Utah Tax EFT, 2/17/06 . ...... ... .. $235

27.  According to the parties’ joint tax return, signed by both of them, and
according to Mr. Anderton’s testimony, the parties’ combined income for 2004 was
$35,268. (Rec. 153:1-4, 18, Add. Ex. 12; Add. Ex. 13).

28.  According to Mr. Anderton’s income tax return for 2005, his income was

$35,728 (R 152:21-24, 153:18-19, Add. Ex. 12, Add. Ex. 14, line 22). This included
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$35,087 from Milton Logging, $3,710 in unemployment compensation, and a business
loss for 2005 of $3,069. (4dd. Ex. 14, lines 7 and 19).

29.  Mr. Anderton testified that his W2 earnings from his employment were
deposited into his bank account. (Rec. 158:24-25, 159:20-23, 161:14-16, Add Ex. 12;
Add. Ex. 15).

30.  Mr. Anderton also testified that some of the money in the joint account
related to deposits of income Chris received working in the oil fields through December,
2005. (Rec. 161:20-23, 4dd. Ex. 12).

31.  Mr. Anderton testified, and it was uncontroverted by other testimony or
argument, that expenses for the firewood-cutting business were paid for from gross
income by dividing the total received by four, with 1/4 going to pay “upkeep,” and he and
the boys each taking 1/4. (Rec. 160:24-161:2, 169:13-21, Add. Ex. 12).

32.  Mr. Anderton testified business expenses:

My biggest expense is fuel and the fuel expense has almost doubled since
last year and the year before that I've got, I buy and resale firewood because
sometimes I don't have the opportunity to do it, depending on if I'm working or
what not, the kids, they can split and they can stack and they can haul and what not
but I don't like them running the chain saw because it's a high powered saw. . .

Q. And, the money that's been brought in from the wood business, where
does that go?

A. Iteither goes to fuel which is the biggest percentage, parts, saw
upkeep, chains, permits, from about January up until I would say March it's kind of
deceiving because what we'll do is we'll go up to Larson's and we'll buy the
firewood up in the Enola and then turn around and resell it so there's not a big
amount of profit on that aspect. In the first part of the year from July till
November we're going down to the BLM and you're buying your wood that way
and you're making more money but then you're doing more traveling time and so it
still balances out about the same, it's kind of deceiving is what it is.
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(Rec. 157:11-19, 160:1-16, Add. Ex. 12)
33.  The parties’ 2004 joint tax return, and Mr. Anderton’s 2005 tax return,
itemize similar business expenses to those of which Mr. Anderton testified. In 2005, such

itemized expenses, reflected on Add. Ex. 14, were as follows:

A, AdVertiSing ... $425
B. Carand truck €Xpenses .. .........uueeeeeeenunennnnnnnn. $58
C.  Depreciation and 179 expenses ..............c.ooveuu.n. $4,043
D.  Repairs and maintenance ....................ouuennn. $1,422
B, SUPPHES ottt $175
F. Taxes and liCeNSes . ........oouiiiieeineinneennnnennn $143
G, WS ottt e $875
H.  Other eXpenses . ........euoeeeeeuinneeeeeennnnnnnns $6,320

i. Purchases . ........c.uuuuuinuennnnn.. $1,250

ii. (Illegible on copy received from court) . . . .. $1,110

iii.  (Illegible on copy received from court) Fee ... $265

iv.  (Illegible on copy received from court) . . . .. $3,166

V. Miscellaneous . .............c.oovveei... $245

vi.  (Illegible on copy received from court) . . ... $1,262

vii. Permits BLM ........... ... ... ... ..., $150

viii.  (Illegible on copy received from court) ....... $39

ix.  (Illegible on copy received from court) ........ $83
1 1 $13,461
ii. Information from Ms. Anderton re: Income from Firewood-

Cutting Business

34.  Ms. Anderton testified “Carl makes good money with the wood business.
What he reports and what he makes is two different things.” (Rec. 63:4-6, Add. Ex. 12).

35.  Ms. Anderton testified that she worked with Mr. Anderton in the business
for 28 years, receiving and placing orders, setting up deliveries, splitting wood with him,
cutting wood with him, delivering wood in the truck with him, stacking it and splitting it.

(Rec. 64:7-19, 139:9-140:2, Add. Ex. 12).
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36.  Later, she testified that when Mr. Anderton and his brother were running
the business in early years she did not help much because the boys were young. But in
the last ten years she indicated she had helped when she wasn’t working. “Oh, I’d say,
you know, five or six days a month, I wasn’t out there a lot, but = (Rec. 191:10-192:4,
Add. Ex. 12).

37.  When asked what the business brought in, in a year, “gross?,” Ms.
Anderton testified “probably between, I’'m going to say 35 and 45 a year.” (Rec. 64:24-
65:2, Add. Ex. 12). She then revised her answer to: A. “$30,000" — Q. Okay. A. “to
$40,000 a year.” (Rec. 64:7-65:5, Add. Ex. 12).

38.  On cross-examination, Ms. Anderton acknowledged that none of the tax
returns show $30,000 or $40,000 income from the firewood-cutting business, and
acknowledged that she had signed the returns. (Rec. 87:3-25, Add. Ex. 12).

39. However, she also indicated that Mr. Anderton took care of the taxes, she
didn’t really read them, and she just signed them because she “trusted him.” (Rec. 87:20-
25, Add. Ex. 12).

4. Specific Facts, Issue #4 - Lack of Court Findings Pertaining to
Alimony Award"

40.  The Court found that due to the length of the marriage, and Ms. Anderton’s
needs, it would be an alimony case, absent the allegations of cohabitation. (Rec. 200:18-

21, Add. Ex. 17).

"“All portions of the trial transcript which relate to this issue are contained in Add.
Ex. 17 for the Court’s convenience.
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41.  Regarding cohabitation, the Court found that Ms. Anderton was “on a fling
with this young guy,” but “they never intended to make a permanent home together,”
thus, there was “no evidence to justify [] finding there was cohabitation.” As such, he
ruled it was not “a defense against the alimony.” (Rec. 200:21-201:7, Add. Ex. 17).

42.  The only additional oral finding the Court entered regarding alimony,
beyond the findings relating to income set forth in the facts above was: “I'm going to
award alimony on the basis of the findings that ['ve talked about financially. I think
$750.00 a month. . ..” (Rec. 205:21-24, Add. Ex. 17).

43.  The Court’s sole written finding regarding alimony is reflected in paragraph
14 of the Decree of Divorce, prepared by Ms. Anderton’s counsel, which states:

14. Consistent with this court’s Findings of Facts, the court has found that
the Respondent, Carl Anderton earns sixty-three thousand six hundred
dollars a year, or five thousand three hundred dollars monthly ($5300.00).
the court has found that the Petitioner earns about fourteen seventy one
hundred dollars ($1471.00) monthly. Further the court has found that the
Petitioner has monthly financial needs that excced [sic] her income by at
least seven hundred and fifty dollars ($750.00). Therefore the court orders
that the Respondent, Carl Anderton pays alimony to the Petitioner, Lana
Gean Anderton, in the monthly amount of seven hundred and fifty dollars
($750.00), effective . . . for the term of 25 years and 5 months or until the
petitioner remarries or cohabitates pursuant to Utah law."

15

Add. Ex. 10, paragraph 14. See also proposed Findings of Fact and
Conclusions of Law, Add. Ex. 11, § 16 (substantively identical, with the
exception of the figures of $65,000 for Mr. Anderton’s annual income,
$5,416 for his monthly income, and $1,400 for Ms. Anderton’s monthly
income.)
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5. Marshaling of Facts, Issue #4 - Determination of Financial
Circumstances, for Purposes of Alimony!®

44.  Both parties testified regarding their respective living expenses, and
submitted exhibits related thereto.

i. Information Re: Ms. Anderton'’

45.  Pertinent portions of Ms. Anderton’s financial declaration, introduced as

Plaintiff’s Trial Exhibit 9 and contained in Add. Ex. 19, reflect the following:

GrossIncome ..........coviiiininininn.. e $1,431
LessInsurance ............couuiiiineeriinennnnnnnnns -$223
LessRetirement ............ccuuinieeiiiiiineeennnennn. -$97
Less Other . ..ot e e -$36

Net MonthlyIncome .........cciiiiiieninnrnenerecaaans $1,075
Rent . o e $900
UtHHES © .ot $400
Property Tax and Insurance ................ ..., $75
Food ... e $300
Clothing ...... ..ottt e $100
Laundryand Cleaning . .. ...........iiiininnnnnennnnnn. $50
Medical, Dental, Glasses . .........coouiiiiiinnan.. $50
Medical InSUrance . ... .....ooveunneeeiieeniaannenn. $100
Car expense, include insurance ....................c...... $31
Installment Payments . ...............ciiiinurnennennnn $400

Capital One ............oviiiiiiinnennn. $150

Chapter 7 Bankruptey ...................... $50

Uintah Basin Medical ...................... $25

Carly Mental Health ....................... $50

HomeDepot...........cooviiiiiinen.... $75

Capital One ...........ccoviiiiiiiinnnnnnn. $50
Entertainment . ..............iuriiniin i, $50

'®All portions of the trial transcript which relate to this issue are contained in Add.
Ex. 18 for the Court’s convenience.

Evidence regarding Ms. Anderton: Rec. 55:1-58:13, 71:2-11, 73:1-76:8, 77:1-
78:21, Add. Ex. 18, and Plaintiff’s Trial Exhibit 9, contained in 4dd. Ex. 19.
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Incidentals . . .....oiinii i e $50
EXPENSES ...viuintnnenenenanocecsosoascnsasnsncannnsns $2,500

46.  The numbers result in expenses, less net income equaling $1,425.
47.  However, certain reductions were presumably made by the Court, based
upon its specific rulings. Those items consist of the following:

A.  The Court ordered Mr. Anderton to pay the $50 per month debt
referred to as “Carly’s Mental Health” (Rec. 203:3-5, Add. Ex. 17);

B. The Court ordered the parties to alternate years in which they pay the
$50 per month Chapter 7 Bankruptcy debt (Rec. 213:17-23);

C.  The Court ordered the parties to divide Carly’s portion of health
insurance, pursuant to statute. (Rec. 202:16-24, Add. Ex. 18). This amount could
be one of two numbers, based on the following:

i. Insurance is included twice in Ms. Anderton’s statement, first

at $223, and second at $100. (4dd. Ex. 19);

ii. In contrast, Ms. Anderton testified that the cost of her health

insurance was $197 per month. (Rec. 209:15-17, Add. Ex. 18);

iii.  Ms. Anderton’s personal portion of health insurance is one-

half of the above cost, to cover herself, plus one-half of Carly’s portion,
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resulting in an expense of either $242.25'® or $147.75", depending on
whether the Court uses the information from Ms. Anderton’s trial exhibit,
or from her testimony;

iv.  These numbers reduce Ms. Anderton’s claimed budget by
either $80.75 or $175.25, depending on which source the Court deems
accurate.

48.  Mathematically, the above corrections of $50, $25, and $80.75 or $175.25,
total either $155.75 or $250.25, and reduce Ms. Anderton’s need to $1,269 or $1,175,
again depending on the numbers for health insurance.

49.  Other arguments for reductions in Ms. Anderton’s budget are reflected in
the record. However, as the Court made no findings that such arguments were
meritorious, and due to the Court’s discretionary powers in determining which factors to
consider, information regarding such arguments is not set forth herein.

50. Regarding employment, Ms. Anderton testified that she had not taught
summer school for five years. (Rec. 194:15-17, Add. Ex. 18). The record contains no

testimony or evidence regarding any other summer employment.

'8Total health insurance premiums reflected in Ms. Anderton’s Exhibit 9, 4dd. Ex.
19 ($223 + $100), less Ms. Anderton’s portion of such insurance ($323 / 2 people * 1.5 to
provide coverage for herself and half of Carly’s = $242.25), results in a $80.75
correction.

Health insurance premiums reflected on Ms. Anderton’s budget ($223 + $100),
less Ms. Anderton’s portion of premiums as testified to by her ($197 / 2 people * 1.5 to
provide coverage for herself and half of Carly’s coverage = $147.75), results in a $175.25
correction. Plaintiff’s Exhibit 9, Add. Ex. 19.
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ii. Information Re: Mr. Anderton®

51. Mr. Anderton’s statement of expenses is contained in Defendant’s Trial
Exhibit 15, Add. Ex. 20. Combined with Mr. Anderton’s testimony, such information

reflects the following:

HOUSE .« ettt et e e e $780
TrUCK oo $302
Wells Fargo .. ..ot e e $50
Moonlake (€lectricity) . . ... oot e $79
Roosevelt City (water, garbage pickup) ..., $115
R&ER PIopane . ...........iiiniiiei ittt $75
Uintah Basin TV .. ..o e e $52
Unitah Basis Telephone ........... ..., $64
Cell One ...t e $52
DENLISE . . o ettt et e e e $50
Uintah Basin Medical Center (hospital) ........... ... ..., $50
Uintah Basin Medical Group (counseling) ............c..coviienneenn... $50
Ashley Valley . ... i e e e $50
Farmer’sInsurance ........... ... iiinieiii i, $200
Dex Media (yellow pagead) . ........iiiinn i $26
Weinsteins & Associates (bankruptcy payment) .............. .. ... .. ... $50
Joel Barrett®! .. ... $3,000

Probation . . ... e $150
FOOd . $500
Clothing . ..o e e e e e $250
Laundryand Cleaning . ... ... ... .. i, $50
Truck Up Keep .. oot e $120
Gas average (driving to and from work only) .......... ... ... ... ... .. $1.000
0 7 1 P $4,115

(Rec. 167:17-21, Add. Ex. 18; Add. Ex. 20).

YEvidence regarding Mr. Anderton: Rec. 167:9-170:1, Add. Ex. 18, and
Defendant’s Trial Exhibit 15, contained in Add. Ex. 20.

?ITotal excludes debt to Joel Barrett as no monthly figure was itemized.
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52.  The record does not reflect any challenges made by Ms. Anderton to any of
the expenses listed on Mr. Anderton’s budget.

53.  However, a reduction of $25 is necessary on Mr. Anderton’s budget, due to
the Court’s ruling that the parties’ bankruptcy debt should be divided in half. (Rec.
213:17-23, Add. Ex. 18).

6. Specific Facts, Issue #5 - Real Estate Broker Testimony as to Value of

Property™

54.  Shar Lynn Benson, a real estate broker in Uintah County, was called as a
witness for Ms. Anderton. Ms. Benson testified that she had been a real estate agent since
1987, and a real estate broker since 1998. (Rec. 8:25-10:8, Add. Ex. 21).

55.  The Court, upon Ms. Anderton’s counsel’s motion to admit Ms. Benson’s
testimony as an expert stated: “Usually a real estate appraiser is qualified as an expert.
I’m going to let her testify as to her opinion as to market value. . . . But, it’s going to be as
a matter of weight and as a real estate broker with twenty years experience.” (Rec. 11:8-
11, 13-15, Add. Ex. 21).

56.  Ms. Benson then testified that her opinion regarding the market value of the
home was that it was worth $186,538. (Rec. 12:1-2, Add. Ex. 21). Ms. Benson also
indicated that the list price she had given Ms. Anderton the prior year was $179,000, but

that prices had gone up in the meantime. (Rec. 12:12-13, Add. Ex. 21).

22All portions of the trial transcript which relate to this issue are contained in Add.
Ex. 21 for the Court’s convenience.
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57.  'When Ms. Anderton’s counsel moved for admission of Ms. Benson’s
comparable market analysis, counsel for Mr. Anderton objected, based upon the fact an
“appraiser” should testify as to value. (Rec. 13:3-5, 4dd. Ex. 21).

58.  The Court stated: “I’ll note your objection but I’ve already stated why I’m

going to let it come in.” (Rec. 13:11-13, 4dd. Ex. 21).

7. Marshaling of Facts, Issue #6 - Mathematical Error Made in
Determining Value of Real Estate®

59. In addition to the above testimony by Ms. Benson, the Court heard
testimony from Rex K. Cloward regarding the value of the home. Mr. Cloward testified
that he had been a real estate appraiser for 27 years, and had lived in Roosevelt since
1970. (Rec. 15:23-16:7, Add. Ex. 22).

60. Ms. Anderton stipulated to Mr. Cloward being an expert. (Rec. 15:13-19,
Add. Ex. 22).

61. Mr. Cloward testified regarding his inspection of the home, preparation of a
market analysis, et<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>