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STATEMENT OF JURISDICTION

The Supreme Court has appellate jurisdiction over this appeal pursuant to
Utah Code Anne § 78-2-2(3(a). Rule 51, Unahy RoApp. P and Order of this Cowrt
dared November 29, 20006,

STATEMENT OF ISSUES AND STANDARD OF REVIEW

L. id Appellees, by filing a personal mjury suit and placing the phvsical
condition ot Nicholas Sorcnsen at issue, waive the physicran-patient duy of
confidentiality thereby permitting ev paite connmunicarions berween Dr. Barburo, a
prior treanng physician, and the detendant’s counsel in the personal injury ingaton?

standard ot review: “The wssue ot wherher a duny exists 18 entrely 2 guestion ot law

ro be derermined by the court.”™ Smthoy Frandsen, 2004 U'T 55,9 14, 94
P09, 923-924,
Preservation: This issue was preserved ar the trial court and addressed by the Court
of Appeals i Sorensen v Barburo, 2006 UTT App 340, 143 P.3d 295.

2 Did the Courr of Appeals err i irs application ot Rule 506, Utah
R.bvidand Utah Code Anne 8 78-24-804) in ruling that neither provision
moditied the phyaican-panent dury of contidentiahy?

Standard of Review: Proper inrerpretation and application of a starure 1s a question

of Low reviewed tor correctness with no deterence afforded ro the lower court's lepal

concusions, State v, One Lot of Pers, Prop,, 2004 UT 36, 9 8,90 P34 039, 041.

Prosarvation:  This issue was p“'\t'l‘\'&‘ti at the tnal court and addressed by the Cowrr

of Appeals 11 Sorensen v, Barburo, 2006 U7 App o400, 143 P.3d 2935,



PROVISIONS OF CONSTITUTION, STATUTES,

ORDINANCES AND RULES

Utah Code Avmne § 78-24-12 (4 (emphasis added):

A physician or surgeon cannot, without the consenr of his
patient, be examimed na cvil action as to any intormation
acquired mattending the partent which was necessary to enable
bim o preseribe or aet tor the patient. However, this privilege
shall be deemed ro be watved by rhe paticnt i an action which
the patient places fis medical condition at issue as an clement or
factor of his claim or defense. Under those circumstances. a

phyvsician or surgeon who has preseribed for or reeared thar

]‘;.gﬂgujpuhv medical condition at issue may provide
iformarion, uerviews, reports, regords, statements,

memoranda, or other dara relaning to tae pauent’s medical

conditien and gearment whichare placed at isaue.

Rule 5006, Utah Rules of Eyvidence (relevant portions):

(0) General vade of provifege . 1 the iInformation is commumnicared
in contidence and for the purpose of diagnosing or trearing the
patient, a4 rmimt has a privilege. during the patent’s ite, to
retuse to disclose and to prevent any other person from
disclosing (1) diagnoses made, treatment provided, or advice
arven, by a physictan or mental healeh therapist, (2) information
obrained by examination of the patient, and (3} informaton
transmitred among a patient, a physician or mental health
therapist, and persons who are participating in the diagnosis or
treatment under the divection of the physictan or mental health
rherapist, mcluding cuardians or members of the patient™s fanly
who are present to further the interesi of the patient because they
are reasonabhy necessary for the transnyission of the
COMMUNICATIONs, ot participacon i the diagnosis and trearment
under the direction of the physician or mental health therapist.,

() Lvegptions. No privilege exists under this rule:
() )y Condition as elesent of clari or defense. As 1o a
communication refevant to an ssue of the phvsical, mental, or
cmovonal condition ot the patient in ANy pre )L‘ccding i which
that conditton s an clement of anyv clatim or detense, or, after the
patient’s deaih, inany proceedings i which any party refies upon
the condition as an element of the claim or defense,

J




A NATURE OF THE CASE

This is an action aganst John P Barbuto, MDD ("Dr. Barbuto™), a prior
treating phyvsician of plaintitt Nicholas Sorensen ("Nicholas™. In their complainr,
plainutis icollectively the “Sorensens™y allege breach of contract and various tort
catises of action hased upon D, Barburo™s participation with defense counsel i
separate personal injury action. The Sorensens base ther clamms on alleged breach ot
contidenrialio and allegedlv false or meorrect information provided be Dr. Barburo
1o Jdetense counsel,

1. COURSE OF PROCEEDINGS

After evaluation of the complaint and betore answering, Dr. Barburo soughe
Jismtssal of the complame pursuant to Rule 12¢byeo), Urah Ro Cive P tor tatlare to
stare 3 fegally cognizable clann for reliet. Afrer wrirten and oral arguments. the ial
court refed m Dro Barburo's tavor, dismissing the complaint. The Sorensens
appeded thar dectsion to this Cowrr which, pursuant to Utah Code Ann. § 78-2-204)
rransterred the appeal to the Court of Appeals.,

The Court of Appeals atfirmed m parr and reversed in pare. Inies aitirmation,
the cowrt held that the Sorensens failed to stare claims for breach of implied contract
and mvasion ot privacy. It also held thar D Barburo™s deposition restimaony was
protected by judiciad povilege. The court reversed the trial court decision inpare
holding that Do Barburo’s ev perte communications with detense counsel breached a
“Hiduciary dure ot contrdentialioy.” that the breach ot confidentialiny was sutticient to

state a claim for intentional mtliction of cmaotional distress, and that the privilege

provisions of Rule 506 did not protect Dr. Barbuto from the tort claim.

]



C. STATEMENT OF FACTS

Nicholas was injured mean automobile rollover acadent on July 24, 1999,
(R.2950) Begmning on or about that date and continuing tor approximately one
and one-halt years, Dr. Barbuto provided medical care to Nicholas. (RO 2 %60 At

that nime, D Barbuto ceased bemg a histed provider under the Sorensens” mnsurance

plan and Michael Goldstein, MDD assumed the duty o treat Nicholas: (1d)

Nicholas subsequently commenced personal injury littgation based vpon his
mjuries i the acadent. (R 2970 Nicholas prevailed i that acion. (Id)y Prior to
trial, Nicholas’s medical records) mcluding those m the possession of D Barbuto,
were produced during discovery,

In May 2003, the defense counsel e the personal injury case subpocnacd
Dr. Barbuto to resnfvoar trial which was set to begin later inthe month, (R348
The trial was subsequently postponed unol October 2003 and, during the mterim
pertod, Dr. Barbuto commumnicated av pere with defense counsel, (R399 8-9)
Dr. Barbuto was subsequently reramed by defense counse] to review all the medical
records produced during discovery, including those documenting Nicholas’s
syinproms aind treavment after Dr. Barbuio's treaimant ended, and 1o offor expert
op nions at triad on the cause of Nicholas™s symproms,

Ultimately, Nicholas had Dr. Barbuto excluded from testifving as an export a
trizl, because he had been untimely designared as an expert witness. (R4 911
Because of Dro Barburo's association with the defense counsel in the personal injury

action, the Sorcnsens commenced action against him,

SUMMARY OF ARGUMENT
The Cowre utﬂ\ppmis has created a conumon law fiductary duty of physician

confrdentiahty which undermines this Court’s authoriey to establish rules reearding




privilece and s mconsistent with the legislature’s resulation of te pracioe of
medicime. In domg soy it has separared two integral conceprs, confidentiatiny and
privilege. both of which arise from the phvsician-patient relationship and difter only
by semantic distinctions. By making the dury of confidentiality a - tiduciay™ one,
the Court of Appeals has imposed expectations bevond those normaliv atrached 1o
the phvsician-patiene relationship, dramaricallv expanding the scope ot a phvsician’s
Jdutvs Addionaliv, the Court ot Appeals propouncement ot 1 new common law
duty is held to applv ex post focto 1o D, Barburo.

There s no question thar a phvsienan owes bis patient a duaty of contidenualine
which survives termimation of the phvsician-patient refationship. The tssue betore
this Court is whether that dury ot confidentiality continues where the patient places
his or her physical condirion arissue i iitigation m light of this Court’s
pronouncement i Rule 506, Urah R Evid that no privilege exists under this
arcunistance. More specific to this case is whether the Sorensons’ complamt cven
crates a clam tor relict where L D Barburo™s records recarding Nicholas had
already been made part of the Tingaton record by way of discovery, and 123
Dr. Barbuto™s ex porte communicanions with detense counsel i the personal injury
matter related to medical records made by other physiarans atrer Dr. Barbuto had
ceased to ace as Nicholass phyvaician and which had also been disclosed as part of the
PCrSONL INJUry Case,

The tduaary dury creared by the Court of Appeals would preclude a treating
phusician without prior approval frony his past parient front ever discussing the
patient’s rearment or records with anyvbodyv, not only defense counsel, despite the

absence of a privilege under Rule 306." The dury pronounced by the Court of

“The rony i this case 3 that had Dr. Barbuto’s observarions and comments
Pecnt more supportive of Nicholas's personal mjury claimes, the Sorensons woulbd

3



Appeals, however s in direer conthier with the Tegishatve derernmination that a
physician is free to discass a patient’s condition where the patient has placed that
condition at sssue m hinegation. More fundamentally] the Court ot Appeals creation
of this duty s implicitly based upon a semanric distinetion berween the physician
Juty of contidentiality and the phyvsician-patent privilege. The court, however, fals
ro identify that distinction or to explan why e exises. Inreality, the two concepts
are the same, espectaliv under circumstances where the patient places his medical
condition at issuc i itigation. Separating them by common faw judicial fiar
mrroduces confusion and unpredictabilivy into an area of Taw that is clearly defined
by statute and/or court rules,

By looscly using, the term “fiduciary,” the Court of Appeals has injected two
otacr clements imto what 15 otherwise a sereled arca of Taw. Firse, 1t has minted new
commaon Law for the Stare of Utah which will require additional tuture lirigation ro
define i scope and apphicability. Secondly, by tax use of o term ot art, 1t has
imposed upon a physician a duty to say nothing which could be viewed as
derrimental o the hagation mterests of a patient or former patient. While sonie
courts from some other jurisdictions have used the rerm fiduciary™ in deseribing a
phyacian’s dury, therr analysis and holdings expresshy fimir the scope of that duty to
the realim of providing, patient diagnosis and treatment, Addimg the term “tiduciany™
to the dury of patient confidenaaliny adds no clarificacon vo that dutv and acts only
to broaden the porennal scope of the duty bevond the reasonable expecrarions of the
physician or patient and to the porential detriment of the search tor truth i the

litization process.

never have objected. Te seems paiently obvious that it is not Dr. Barbuto’s e ptrte
conversation, but rather the conrent of his opinions that is driving their leeal action.

6




The Courr of Appeals” ruling also does not deal wirh the seope Of the
phvacian-patient privilege as detined m other appellate court holdimgs. Intact,
scope s not an issue inthis caser alb of the medieal records regarding Nicholas had
already been produced during discovery prior to the ex parie communicanions
complained of here” Teis clear, theretore, that there was no impermissible disclosure
of contidential communications, The real issue s that Dr. Barburo opmed abour the
Cuises of Nicholass symptoms i away that was not supportive of his clanms 1 the
liricanon, Tois the expression of those medical opintons for which the Sorensens
secloto punish Do Barburo, This s inconsistent with this Courts appreach to the
privilepe tssues The botrom Time 1w that privilege must give way to the scarch tor
truth. To the extent that the Court ot Appeals” newly created frductary duty
Jiscourages that open scarch tor cruth, i undermines the level tield of fingartion
tavor of the plainnrt;patient.

It smportant for this Court to address the new frductare duey of
contrdentialiny created by che Court of Appeals. "The procedural rules of Tivigation
should be predictable and unitormlby applied to all parties. The Court of Appeals’
deciston undermines this unitormiey and predicability. Under the current state ot
the Low. iy unclear whether a reating phyvsician can ever without a patient's prior

nsent, discuss a patient’s condition with anvbody other than the panent or the
patient’s Towvers Mav a phvsicran as a iiduciare™ testity honestly abour hus epintons
regarding the cause of a patient’s svmproms, or must he fiest clear his opinion with
the patient and restity ondv at ns patient s satistied with the conrent ot his

prospective testimony and “permits” the physician to testity?

It this Court deemed it a spropriate to limit xjimlc communications or the
scope of contnued privifege mJu Rule 306, thar could be accomplisbied by
amendment ro the rule. Flowever, as discussed below, limiting a physician's abifity
to diseuss apanent’s records mav l\ an intringenient on legilative prerogative.



The Court of Appeals” new commmon Lew dury is also mconsistent with irs
prior rulings and those of this Court on physician-panent privilege. This new daty
and its apphication undermine this Court’s decermination of the extent of the
priviflege under Rule 506, This new duty, as applicd here wo ex parze
communications, is also in divect contlicr wich the legislature™s regularion of
physician pracuce. Inaddicton, by making the new duey a tiduciany one, 1ovites
furare hiigation to detine the scope o that fiductary durve Iois therefore appropriate
for this Court to reverse the Court of Appeals ruling and atfirm the oal court’s
dismissal of the complaint for farlure to srate 1 claim for relicf

ARGUMENT

L. THE COURT OF APPEALS’ CREATION OF A NEW DUTY OF
CONFIDENTIALTTY INFRINGES ON 'THIS COURT'S RULE
MAKING AUTHORITY AND IS FACIALLY INCONSISTENT
WITH THE LEGISLATIVE REGULATION OF PHYSICIAN
PRACTICE.

While the duty of contidentiality, in normal circumstances, extends bevond
the termimation ol the physician-patient relationship, the confidentialiey ol patient

iniormation is not absolute. Sce Stare v. Carda atl, 1999 U 51,9 29,982 P.2d 79,

85 (holding privilege under Rule 5006, Utah B Evid. 15 not absolure), The
Complaine establishies that Nicholas initiared the personal injury litigation based
upon his physical imjuries. (R 2097 The Complaint also establishes that
D Barbutos records regarding his care for Nicholas were part of the evidence
thar case. (R 3,980 The Uhah Rules of Evidence specitfically provide that no
privilege exists when physical condition is placed at ssue i litigadion,

No privilege exists under this rule:

A to connmunication relevant to an issue of physical, mienaal

or (motmml condition of the pal ient i any meudmn m which
that condition s an clement of anv camm or defense L L




Rule 3060d o Uraly R Evid” Ultaby sarute goes bevond this proclamation ot no
privilece to exprosshy permit a rreating phyvsician to discuss the patient’s records:

A ph\ stctan or surgeon cannot, without the consent of his
pattent, be CXAMIned 1112 Civil action as to ANy mformarion
acquired i attending the patent which was NCCOSArY o enable
him to presenibe or st tor the patient. However, s privilege
vhall be deemed o be warved by the patmnt 111 an action i which
the patient places his medieal cOnditton at issue as an clement or
tactor ot his clanm or detense. Under those arcuimstanees, a

ph\ stcian or surgeon who has pluullxd tor or treated thar
patient or the medical condition at issue m. W provide
1{1T(_3_Mt_15_)11 ARTCTVICWs, reports, records, statements,

memoranda, or other data relatine to th patient’s medical
cendition and oreatment which are placed ar 1ssuie.

Utah Code Ann. § 78-28-8t; cemphasis addedr. This s precisely what Dr Barburo
Grd i Nicholas’s personal oy action. Inadditton, however: he also reviewed and
cvaltated other medical recordss an acoviny tor whieh there s no dure of
confidenualite. Teis apparentlv this review ot other records tor detense counsel
which strved the anmmosity of the plamuifts” bar, giving rise to this action.’

Fhe Courr ot Appeals observed that Rule 506 supersedes § 7824804,

Sorensen v, Barbuto, 2006 U1 App 340, € 120143 P.3d 295, 299, The problem

wiarth thar obeervation is that the cowrt refrsed 1o address the issue presented by

Dr. Barbuto, e does Rule 30604 exprosshv or imphicitlv overrule the legisiative

'*'l‘hc L'tah rule docs not as 1 some stares and i the replaced statiory
privilege m 8 T8-24-8(4 1, create 2 walver of the physician- DALt o rivilege, Because
the rule xlmpl\ liminates the privifege, tssues regarding waiver and scope of the
wanver don't apphy under Ruole 300,

‘Counsel for the Sorensens stress in the ('(}mplaim md vehemently lLitkiAde
margument betore the trial court and the Court of' A\ ppe. als hiisrorical conducr on the
part with Dr. Barbuto that the - plmm 187 bar™ finds offensive. The “faces™ refared to
Dr. Barbutos invelvement wath detense attornevs are advanced in the Cor nplaing
CRO-5,90 12-135 the hearing transeript (1L 8015 throuph 10:5) 1d the
A wm]lmt s Brict to the Court t)f Appeals u\} s Bril Pp.5-71 None of those

allegations have any bearing on the sutticiencoy ot the complaine, butr do tlustrare that
maore is imvolved here than the establishment of a duty to protect patients in
hrivation.



derermimation as to what a phvsician may do under the Tast sentence in

§ 78-24-83(-hyr Without discussing the issue, the Court of Appeals assumed this to
be the case. However, no Utah appellate cort has ever addressed the issue. The
conclusory approach used by the Court of Appeals ianores the tundamental
distinctions between the two portions of the statute. The first two sentences deal
with the physiaan-patient privilege. The Tast statement instructs physicians on what
they may do when the privilege ceases to protect patient confidentialivy. The
leeaslature has never repealed § 78-24-8(4) and dhis Court has never declared the laste
Provision to he mvalid.”

This Court discussed a simular issue i Ryan v. Gold Cross Services, Ine,,

V03 T.2d 125,425 (Utah 1995). Ina challenge to a statute as an infringement on
judicial rule makimg authoriey, the Rvan court explained thar while this Courr had
avchoriny under Aracle VT section 4 of the Constitution of Utaly to create rules of
cvidence, the legistature retains authority over non-procedural substantive issues,
The scope of privilege 15 a rule of evidence over which the Supreme Court has
control, subject to legishitive review. The issue of regulation of physician activities,
however,is a substantive one reserved to the legislavee. There s simply no
authority onwhich the Court of Appeals could conclude thar this Court’s
cstablishiment of a rule of evidence cary constitute a repeal of a fegislative act dealing

with such substanuive ssues. The Ryvan analveis rejects any such conclusion,

The onlv way to make the Court of Appeals decision consistent with
§ 78-24-8{4) 15 1o Judicially imipose a restriction on cx pote intervicws. As often
recognized by this Court, rhis mterpretation is not consistent with the rules of
starutory construction. A cardmal rule of statutory construction is that courts are
not to mter substantial terms into the tevt that are not already there, Rather, the
mrerpretarion must be hased on the language nsed, and the court has no POWCT TO
rewtite the stature to conform 1o an intention not cxpressed.” Berrett vy Purser &
Edwards, 876 P.2d 367 370 (Utah 1994 (cirations omitted ),

[




The Court of Appeals” holding also interteres with this Court's rele nuking
authority inasnuch as apphcation of the dury creared by that courr brings mro
question the viabiliey and applicabilitey of Rule 500 to the obligavons arisimg trom
the phvsician-patient relavionship. It the chimmaton of the privilege under Rule 306
doos not pernie a physician to discuss anvehing related ro the patient’s condinon,
what purpose 1s served by Rule 2062 There 1s no need ro creare 4 phvsician-patient
priviicge 1 the duty of confidentialiny s separate from and encompasses that
privilege. There 1v no purpose in removing the privilege tor purposes ot liogaton if
the dury ot contidentiahty applios mdependentdy from the privilege rule and tramips
any watver created by placing phyvsical condimon ar wssue in the finganon.

Both the Sorensens and the Courr of Appeals placed constderable emphasis on
the Dys Barbuto's ex porte discussions with detense counsel, There i, however. no
eeal signiticance to the ey posre nature o those discussions, There 1s no restriction
S T8-24-8e-ky on the phvaicians “interviews” or other activities. Betore the Court
of Appeals, Do Barbuto pointed our that the Utahy State Bar, consistent with
Rule 206 and & 78-24-8i 4y, had issued an erhieal OPINION Drior to the evenes at issue
hereostaving that " njo rule prohibies any ev purive contact with planmi s treating,
phyvsician when plamuft's physical condition is arissue.”™ Utah Stare Bar Brivies

Advisory Opmion Commirtee Opinion No. 99-03 tcopy enclosed as Addendem Bo°

Accord, Stempler v Speidedll 495 A 2d 83T N ] 1985).
Apparenty without examining the analvas m the ethics opinion. the Cowrt off
Appeals concluded that e maddresses the responsibilities of attornevs, ot phvsicians,

Because the issue m this case converns a phvsicran’s duty the ethics opmion does noe

“The p himil'f bar vigoroush o opposed this conclusion betore the ethices panel
and bar commitssioners, but were unable to establish any legal aurhority for reaching
a diiferent conclusion.

II



apph.” Sorensen, 2006 U App 9 1o 0o 3.0 The conclusory nature of this approach

ienores two things. Fiest, the erhices panel’s iquiry mro the ev paite nature of the
discussions was very extensive and 1ts analvsis sound. Second, it nor pood policy
O PCTMIL ATTOIICYs to nsugate v prite discussions with treatig physicians and then
hold the physician fiable for responding. Obvioushv) attornevs with a presumptne
krowledge o the Taw should not be permitted to lead physicians, Tacking that legal
background, mro violanng 1 common faw duty owed to the patient. The rule should
consistently apply to both. As 1t stood at the time of Dr. Barburo's activites, there
was nothing m the law which would have placed hirn oranv other phyvacan on
notice thar engaging m ex parde discussions abour a patient™s medical condition at
ssue 1 personal myury lavesuie would expose him to a tort claim.

Creating a common L fiduciay™ duty of confidentialiey which is broader
than and ditterent from the physician-patient privifege as defined by statuee and/or
cvedentiary rule creates common Law ambiguity where clear standards should applv.
[t here is to be a change in rhese rules, it the prerogative ot this Court to nake
them under 1ts rule making authority rather than feave their amendment to the
vagaries of a newhr developmg common Lo dory
II.  THE COURT OF APPEALS’ CREATION OF A FIDUCIARY DUTY

IS UNSUPPORTED BY UTAIT LAW AND GOES WELL BEYOND

TIIE DUTIES ARISING FROM TIHE PHYSICIAN-PATIENT

RELATIONSEHIP.

One of the signiticant concerns with the Cowrt ol Appeals” deaision s nor only
that it creates o new duty of confidentiality which extends beyvond the e

oal

werinnnation of the physician-patient privilege, but it also makes the dury a tiduciary

O,

Consistent with the reasoning of Debry, we hold that ex prite
communication between a phvsician and opposing counsel




constirutes 1 breach ot the phvsionn’s trductary dury of
confidentialiny,

Sorenser, 2000 UTT App © Toromphasis addedis Addimonallv this trduoarns durv
apphes onle to communications with counsel detending a party sted by rhe doctors
prior patient, fa peste communications with plamutt's counsel s presumed o be
with the panient’s consent. The Court of Appeals decision potentialiv iposes a dury
o a physician dhar favors testimony favorable ro his parient rro whont a fiduciary
obhaeation s owed) over medicallv objective trath.

The fidoctary dutv s 7)a) dury to act for scomeone else’s benetit, while
suhordinating one's personal interests to that of the other person. Teis the highest

4

standard of dure imphied by Tows 7 Black™s Taw Dicuonary, 623 toth Ed 199Gy [n

cdiscussing fiductary dute the Restatement of Tores notes that = [a] fiduanary relanion

cxists benween two persons when one of them s under a durny to act tor or to give

advice for che benetit of another upen matters wichin the scope ot the relanon.”™

Restatenment (Second) ot Tores § 874 Comment 2. {citing Restatement (Sccond)
Truses § 20 temphasts addedy, Toas well-established thae =[a | fiduciary duty s the
duty to act primartly for anorher’s benetin.™ B

1
RAR S

Haluka v, McRedmond v Ese
those mowhich the fundamental narure of the relationship between the parties
miposes a broad general duty to protect the welfare of the other party, such as

attornev-client, Shaw Resources Led,, LLE.Cove Prute, Gushee & Bacheell, P.C L

2000 U App 313, 12 P.ad 560, corporare divectors, C & Y Corp. v, General
Bromerries, Ine, 896 P24 47 (Utah App. 19955, partnerships, Ong IncLiUS. A

Inc. v, Tlth Ave. Corp., 8530 P.2d 447 1 Utah 19933, Even so, some attorneys and

aceountants may not owe fiduciary duttes to a client, dependmg upon the acrual

nature of the relationship. Harmon Cine, Tne, v, Niclsen & Senior, 907 P.2d 1162,




o9 (Utah 199530 Tros the mature of the relattonship and the reasonable
L‘ka‘(tﬂ[i( ms ot the p;ll'lic% as [h(‘.\' enter the l‘t_‘];llinn\hip wlnch dictares whether s
or1s not frducnary,

Implicit m the Court of Appeals” decision here 1s that a physician, by wav ot a
fiductary durvy has the obligation to act only i the best mtereses, particalarly the
foancial mterests of the patient. The case Taw is replete with complaints alleging
breach of fiduciary duty agamse physicians, Asa rule, however, most courts which
have examined the ssue ot a fiducary dutv i a phyacan-patient relationship have
Jdechned ro tind a fiduciary duty bevond the duties which arise from and are based
upen that relationship. Those courts which have used the term fiducian™ in
detiimg this physician’s dury have restricted that duty to (1 competent evahuation
and rreatment of a patient’s condition, (29 a dury to disclose information matertal to
the pattent’s condirton, (3) a duty to disclose adverse evenrs, and (43 a Jduty of
conhdentiality with respect to patient informarion. Only one court, that can be
determined from research, has held that the physican-padent relationship imposes a

L

broad duty of

e

cood faith and fair dealing™ encompassing the duty to speak only for

the patient’s financial or other henetit, Fool, Wats v Cumberland County | fospial

System, Inc., 343 SE2d 879, 884 (N.CL 198617 Fvery other court has found onlv
a lited fiductary duty based upon reasonable cxpectations of the physician and the
pacient, e dury to exercise appropriate skill, to advise the patient of all
imtormation necessary and pertnent 1o a course of treatment, and to maintain
confidentiality. For example, in W ean v, Kunze, 6023 S E2d 107, 119

(S.CCApp. 20055 the court concuded that the breach of fiduciary duty claim was

relared to a phvsician’s duty to provide “treatment and care ... ina proper,

Itis \igniiinxmr that the Watts case has nor been cired or applicd ourside the
state of North Carolinae: Apparently, North Carolina stands alone in this position,

14




profoessional, ethical, competent and appropriate manner.” Indeed. the court in
Wouran expressiv rejected a claim thar o phyvacran had a fidociary dune arsing trom
the phvsician-pacient relactonship thag reguired him to assst his parient’s ccoromic
mrerests by helping him ro file amedicare claim. 1d.

In Brande v Medical Detense Assoc., 830 SAV.2d4 667, 6770 (Mo, 19935 ien

bancr, discussed below, the court stared 1oy beliet that “a phvsicnan has a tiduciary
duty ot confidentiality nor to disclose anv medical information received in
conneerion with his treatment of the patient.” Tt then proceeded to it the scope
of thar durv, essentiadly removing s fiduciary nanore and holding that the duie does
not appivto ey parte discussions where the panients condition was ar issue in
Itigation. Id. at 670-71.

AMichigan simslarly recoginizes atiducary dury ansmg from the physician-
patient relatienship which s Timited o the scope ot medical care provided e the

patient. Burron v Williamy Beavmont Hospiral, 373 Fo Supp.2d 7070 723-24

cE DS Mich, 20050 In Melvnchenko v, Clay, 393 NUW.2d 589, 591 (Mich.

App. 19861 the court observed that the fiduciary relationship benween phvsician and
patient s “tounded on the proper diacnosis and treatment of myedical problems.”
The Melychenko courr held thar this Timited fiduciary dury does not preclude a
treating pinsician from testiving tor a defondant i a malpractice case. T,

Orher courts have similarle mnted the scope ot the ~fiduciany™ dun owed by

a phvacian. Wiseman v, Alhant Hospieals, Inc., 37 SW.3d 709, 713 tRv 20000

“The niduciany relattonship benween the parties granes a patient the right to relv on

the phvsicran's knowledge and <kl Daly v, Metropolitan Tite Ins. Col, 782

NS 230,534 (NY. Supp. 20041 monng that the claim of breach of fiduciary




duty o the context of physician-patient relaionships, arises s resulr of a
phyvaician™s unauthorized disclosure of a parients contidential medical records.™).

Reviewing Massachuserts Law, the courr m Korper v Weinstein, 783 N.E.2d

877 (Mass. App. 2005) discussed the scope and s of fiduciary duties arising
from the physiaan-patient refationship.

The existence of the relationship in any particular case is to be
derermimed by the Facts established. In addition to the obvious
obhigation to make medical decisions in the paticnt’s best
mrerest, a physician has a frductary dury to mamtain the
confidentiality of a plaintitt™s medical records. However, 1he
existence of a fiduciary relations up does not mean that all
nteraction bevween the parties to thar relationship s measured
By the standards applicable to fiduciaries; the fidudiary is held o
2 higher standard of conduct only as to matters within the scope
of the fiduciany relationship. Fven though the ph_\'\i(iJn—p\lticm
relattonship is one of many familiar and well recognized forms ot
fiduciary relationships, the scope of the fiduciary Juty 15 defined
by the iaidents and undertakings of the detendant 48

physician.

Ll ar S8 Trpuncriation, citations, footnotes omirted, cmphasis added). The Rorper
court expresshy refused ro rexpand the scope of the fiductary durv a docror owes a
parient to nclude conduct bevond the contexs of medical treatment,” Id.arn. 11,

While i may arguably bhe appropriate to characterize the ph}'.\ici.m-p;ltimt
relationship as a fiductany one, it adds nothing to the duties ansing from thar
relattonship to refer to them as fiductarv. Tt s also INAPPIOPIIALE 1o INPOSC UPon
thor relanionshp a duty ro act solely tor the benefit ot the patient well after the

relattonship has termunated. See Inre Dicr 1ru

s e )__dl,lgj}il,j}ll)_i_ht__\; Tiogation, 332
FoSupp.2d 533, 543 (E.D.Pa. 2004 (dechinrmg to find a fiduciary duty where
phvsician-patient relationship no longer existed). There is no question that a
phrsician has duties to provide comperent care to the patient, to disclose all
medically perticent information, and to maintain patient confidentialinv. It is also

unguesttonable that the Jdutv to maintain contidentialicy continues after termination

¢




ot the physician-patient relattonsiiup, unless otherwise terminared as a mateer of law,

The nduaary dury creared by the Courr of Appeabs, however, porentiallv goes

bevond the scope of providing contidential and competent treatment o the parient.

The Court ot Appeals” introduction of the word “fiductary™ modetining the common

T duey leaves phvsicians to wander and Tawvers to areue that a phvsician mav only

) . ) g i ) }
speak ot causation of mpuries i the opinion serves the financial interest of 2 patient
} J I !

or former patient. It appears to permit the phvsician to conter with atro rievs tor the

pattent because that would be tnthe patient's financial interests. It prevents the

phyvsician trom speaking with defense counsel because that might be adverse to the
patient’s financial mrerests, Netcher of these relates many wav to the purpose tor
which the phyvsician-patent relanionshup was creaced; competent diagnosts and
treatnent of the patent’s condition.

III. THE DUTY O CONFIDENTIALITY AND THE PHYSICIAN-
PATIENT PRIVILEGE ARE IDENTICAL AND SHOUILD BE
TREATED AS SUCH.

The duties owed by a docror anse trom the physician-patient relationship.

Lol Pegabs and Wachsman, Ajnerican Law of Medical Malpracrice 11980+ § 223

: .

at 4o, See also Nivdort v Hicken, 612 P.2d 348, 353 (Ulraly 1980 rCCORNIZINgG
physican-patient relattonship as source of duty owed to patienty. The phvsican-
patient privilege detined by Rule 306 15 expressly conditioned upon this relanionship,
Once 2 patent places his or ber condition ar issue in hrigacion, however, the
phuvsician-patient privilege ceases to evist with respect to that condition hecanse there
IS s matter ot law no reasonable expectation off contidennality relared to the
nedical conditions atissue. This rele is based upon sound public policy. A person

secking to recover damages tor personal njures allegediv cansed by another should




not be permitted to hide behind the privilege as awav to prevent inquiry into the
cause ot hus or her svmptoms.

Addiionally, one of the ultimate 1ssues to be resolved 1 personal tnjury
litigation is the cause or causes of injury and damage. o order o arrive ar the legal
ard tactual “reuth™ of the causation issues, medical experes, whether treating

shivaicians or retamed experts, must be allowed to express their opintons within the
P !

bounds ot evidentiary rules of toundation. Such causaton npini(ms often ditter

bringing them within the provinee ot the tact finder to determine which are accurate.

The mtroduction by the Court of Appeals” deasion of 2 =fiductary™ duty that
prevents communication abour the cause of a patient’s ailments that are the subject
of lmgation chills rather than promotes the search tor legal and medical rruth.

The Court of Appeals relicd on ity analvsis i Debry v Goates, as the basis for
s imposition of a duty of confidentiality superseding the physictan-patient privilege.

Sorensen ¥4 2006 UT App 14-16. However, neither the facts nor the basis for the

Debry caseapply heres I Debry, the patient did nor place her condimon at issae. her

husband did <o 1 the divoree action. The paztent did nor consent to the release of

the mformation. The Debry court concluded that “onder these circumstanees, a

patient nyust at least be attorded the Opportusity for protecrion.”™ Fd. a1 14

(Emphass added) The courr continued o quote from Debry:

Betore disclosing, confidential patient records or communications
i subsequent litigation, a physician or therapist should notity
the patient. Even ot the communications may fall into [the]
exceprion to the privilege, the patient has the right to be notitied
of the potential disclosure of contidential records ... Such notice
assures that the patient can pursue the appropriate procedural
satesuards 1 court to avold unnecessary di\L‘H()sm‘c.

Id, ar W 15 (citmg Debry). The Court of Appeals’ reliance on its Debry raling i this

Matter 18 mapposite. Not only was Nichobas aoware that D Barbuto had released his

IS




medical records to defense counsel, he cxpresshy consented to that release, Tnother
words, Do Barbuto subsequently revealed no confidential intormation. Al the
mtormarion thar D, Barburo revieswed and commented on was already part ot the
discovery record and had been disclosed betore Dr. Barbuto’s involvement with
detense counsel,

LThis brines us to the core of the Court ot Appeals” ruling on a physician’s
fduciary duty of confidentialice. T order for such a duty to exise where the
phyvsician-parient privilege does not exist and the relevant medical intormation has
arcady been refeased pursuant o paent authorization, the duty must be toraliv
mdependent of the phyvaaan-patient privileoe. This concept s not supported by

cases where courts have addressed that verv issue.

mvolving his physical conditions sued his phyvsician for engaging 1 a conference
with detense counsell The court noied thar ~[d Juring thar conference, it is alleged,
Dro keriin revealed planttt's phvacal condicion and made avatlable plannit’s
medical records withort anv authorization by plainutt and withour being so ordered
by this cowrr.”™ Id. at 834-357 The trial coure dismissed the claim on the basis of
staturony language similar to § 78248145 The appellate courr treared the 1ssue

somewhar ditferentdv, viewing the claim as an invasion of privacy clam. burattirmed
on similar grounds. The Glenn cowrt noted that a patient mav not contnue to claim

avigit to privacy coverning the phvsician where he commences lirigation which s

fus phvsical conditton ar issue, Td, ar 836, Based upon the allegarions of the

s important to note that the faces in Glenn were nch ditterent from those
here. but the analvsis refating o ex pate discussions of supposedlv confidennad
iormation applies here.

I



complung, the Glenn court tound thar the plunnit taled o stare a cause of action,

Ic.

In Moses v Williams, 549 A2d 950 (Pa. Super. T8, acase strikingly
similar to this one, rhe physician engaged in ey parte pretrial discussions with a
detendant’s attorney and testitied agaimst the patiene at oal. The tial cowrt granted
summary judgment, finding no durv. In Moscs the plamatt clamed thae she first
became aware of the physician’s imvolvement when ner attorney was advised that the
detense intended to call himas anexpert witness at mrial. Idar 9520 The plantitt in

Moses made many of the came arguments advanced by the Sorensens, including

application of AMA cthies guidelines and the Hippocratic Oath. She argued thar the

physician “had a duty to reframn both from taking any actions which would be

adverse ro hepanrereses i the malpracice heation and trom making any disclosures

to other parties of information gamed m the cowrse of his trearment of her, unless

authorized to do so cither by her or by law.™ Id. ( cophasts added).

The Moses courr first addressed the breach of confidentiality issue, finding no
caase of acuon where the patient had placed her phyvsical condition at issuc.

We timd that wirhin the narrow factoal context of this case,
appeliant has fatled to state a cause of action tor beach of
contidentiality. To tfind otherwise would undermine several well-
established principles of this Commonwealth, We must keep in
mind that when Dr. Krane made his disclosures, appellant had
volunrartly mstituted a medical malpracrice action againse Albert
Finsten and had thereby placed inissue her medical condition.
Given a patient’s o Lmliﬁi'dl right to privacy 1 his or her medical
records and an inJividml"x reduced cxpcd;uinn of privacy as a
result of filing a civil suit for personal mjurics in conjunction
sith the policies supporting both the physician/patient privilege
statute and the absolute mmumity from civil liability granted 1o
witnesses 1 judiciat proceedings, we will not recognize the cause
ot acuen tor breach off confrdennalivy as pled i this case.

Id ar 953-54 tomphasic in orginal, foormnotes omittedy. Inits analysis of the

planutt’s arguments, the Moses court noted that *a patient’s right to confidentiality

20




wless than absolure.™ I ar 954 Accord Cardall, suprin he Jaw s

} 1L % \\'ith

statutory usotications for disclosure thar are deemed to ourweigh the patients right

ror contidennali Moses, 349 A 2d ar 954, The Moses court discussed a

Pennsvlvanma statite substantively similar o § 78-24-8(4) and concluded that the

feaisfation retlecred a balancmg of the mterests i confidentialiry agal

of justice. Id, ar Y55,

nst

thie mterests

The Moses court also rejected a varieny of bases for findmyg, a duny which rhe

phyvsician had breached.

[Clontrary ro ap I\‘”l nes assertions, cthrcal considerations and

the commonwea

this medical Ticensing starutes do not provide a

clear-cut source for recog: n/mw 2 cause of action tor breach
mlu che faces as Jllumc{ in this case. The Hippocratic Oath
d(ux NOT SCIVe as an ﬂwmhm bar ro disclosures . Similarlv, the
198G statement By the American Medical Association concerning

Ldocror’s release of imtormaton is broad, provides lirtle

o

euidance; and does not i any evenr, pmhllm Dr. Krane's actions
Cbven the Currene ()]{nuum ot the Judiaal Council ot the

ANMA do nor absolutely bar disclosures of confidences.

I face,

Seetion 5.07 srates that ~[a] physician should respeer the patient™s
YRR u/um/m’: ntiality concerning muhu] records that

myvolve the patient’s care and e arment.” Aswe have

already
roted. an mdividoal's cxpectanions of confidentiality are

diminished when thar individoal files a civil action for personal

injuries. Jo allow recovery ar Jaw tor conduct such as

Dr. Krane's that ocourred within the contexr ot a judicial a

voluntarily 1mrmmd h\ appeilang would | ienore the face th

appeliant’s privacy merest was dlmlm\hu{ by her
commencement ot the malpracuce suit.

Idoar 956 temphasis added

1
d

Tl
L

A patent i Missowrt similarlv sued his reating physicians tor breach of

contidentialisy arising from ey pavte discassions of his medical condittons with

detense counsel and testiiving at tral againse his interests, Brande

CMedieal

Dretense Associates, 850 SOW .24 667 1Mo, 1993 (en baner,” The Brands court

T Br
21
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reversed: and

he Supreme Court ult march attirmed the dismisaal,

21

1t the trial court dismissed the complaint: the cowt o
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struggled with the isue of afiducrary dute ot contidentialiny and s refationship ro
ctatcal concerns, concluding that there was snch a legal duty but that it was
mdependent of any ethieal duaties,

We believe aphysictan has a fiductary duty of confidentialiey no
to disclose anv medical information received in connection with
his treatment of the parient. This duty arises our ot a fiductary
relationship that exists between the phvsician and the patient. [
such informarton 1s disclosed under arcumstances where this
duty of confidentiality has not been waived, the patient has a
cause of acrion for damages in tort against the physician. In
addition to a phy\‘i(i;m’sl]vg;il duty, a ph\-‘siu‘inn also has a separate
crhical dury to maintain the confidennaliey of information
reccived from a patient.. While the ethical principles may
evidence pubiic policy that the courts may mn.xigkcr i framing
the specttic himits of the Jepal duty of confidentalivy, this legal
Junvis to be distinguished trom the cthical duty.

Id. ar 670-71 [emphasis added, citing the Hippocratic oath and the AMA Prnciples
ot Mcdical Erhies). Having found a duty, the Brandt cowrt noted that it was not

absolute.

Of course, the physician’s testimonial privilege and the fiduciary
duty of contidentialicy are not absolute; they muse give way il
there is a stronger countervatling societal interese. One such
cotnrtervathimg socteral inrerest arises when a patient mitiates
hoparion concerning, the pattent’s medical condition. Because
the pari(‘nt will of necessity be required to watve the medical
privilege m presenting evidence at trial, icis commeon for coures
to tind an mipliecd waner during the discovery stage of the
Imgation. The question presented here is whether ex puavie
discussions with the plamtiit’s treating phyvsicrans are mchuded
within this implicd waiver, '

Id.ac 671 The courr concluded that the ex pasre discussions fell within the waiver,

The fiduciary duty that the physician owes the patient to
maimntain i confrdence muaiuil information concerning the
patient’s mental or physical condition does nor ;1ppl\’ O an ey
parie conterence that s within the scope of the waivers,

Id ar 674

2




The Brandr plamnitt] as do the Sorensens, argued that the phvsician owed a
Jdutv not to engage moany activities adverse to his interests. Vhe Brande court
vojected thar arpument,

I'he plaimi tts contention hore NCCIIS 1O he bottomed on the
assumption that a treanng physician’s dury o ace with w:)u)d fa1th
FOQUITCS The PVSICa to "i\t restimony that is favorable and
beneticial to iln pmmt and detrimental to the opponent. Such
an A\\umpmm onvabids a tmal s o scarch tor the trinh and the
plmm\ obhigation that the e atng physician or any other
Witness owes in a tralis to el the tm[h If, tor instance, a
phy xluan has determined thar a }amm m uk atull recovery and
this ssue 1s relevant so the hricanion, the rreating physician mav,
and m fact should, testity to this f1ct even thuuwh the parient
may be clanmimnyg to the contr rary.

The sttuarion s no ditterene where the treating phvsician s asked
to testify as an experr. There is nothing, cmbodied within the
1(|mfmshm bepwveen a treating, ph\ sician and the patent that
necessartly dictares either the \t\lL or the substance of the
R\Y]]n(m\ that the tre ating, Unslum must give at trial, even s

E_qpm witness, It is not unusual for a p Jll\ to chiar npmmm
from an opponent’s expert that support the cross-examiner’s side
of the Iitigation. This s no fess true inthe case of the tre ATTilyY

P hysician rln 1 with any other witness.

Id ar 07374 remphasts added .

Other courts have reached similar resules. T Audvichtig v, Towell,

DO N Y S2d 214 (NY. App. 1994 the court, though crincal ot the doctor’s
aotions, toumnd no cause of action i a nvo-paragraph opinion,

While detendans phvsictan’™ cavalier attude moproy iding
admitredly carcless a ui contradictory tesamony, called
"m'wliwmi testimony ™. which he seeks to blame on the
re WCSCNTALTONS aHuvml\ made to him by counsel tfor boti sides,
H andl\' commmd.ﬂw]u no action hes mmmxt him tor breach of
} Saintiff PATICNTS con Widents aliey, plmm fs havine swanved
contidentialioy by aih mnm\ai }launw the insured patient’s
medical condition i issue i weeking to enjoin the veduction of
msurance benetits.
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The Alabama Supreme Cowrt attirmed, in parts a motion to dismiss @ breach

of confidentiality claim i Mull v, Strig, 448 50.2d 952 (Ala. 1984, Recopnizing,

thar there was a cause of action tor “unauthorzed disclosure of intormation acquured
during the physican-patient relationship,” the court found no cause of action for
breach of confidentialicy.

| Wihena patient sues a detendant other than Tas or her
physician, and the intormation acquired by the physician as a
result of the physican- pmmr ul.mnmlnp would be legally
discoverable \)\ the defendant in that hirigation, then (he patient
will be deemed to have watved any Hwht O pmuui against the
ph\\ cian tor the ph\sman s disclosure of this information to that
cefendant or thar defendant’s atror ney.

It.i at Yo,

I Streer v, Fledpepah, 607 A2d 1238 (D.CL App. 19923 the court affirmed

—1

adirected verdicr, holding that ev porte interviews were permissible and that the
cloim of breach of confidentaliny was barred by placing the patient™s condition at
1S5 UIC

It s sigmifcant ro note that courts dealmg, wath this phyvsician patient
disclosure issue seem to use the terms “confidentialiry,” “privacy,” and “privilege”
svnonvimoushve Fven i cases where courrs lave discussed the dunv of confidentmaling
without using the term “privilege,” the same legal constructs are applicd. Where
there s no privilege, by virtue of'the litigation process, there can be no continved
cxpectation of confidentiality or privacy. Iy other words, the duty of confidentiality
and the physician-patient privilege are coestensive and cannot be judictally separated
without creating a conflice in their independent application. Here the Court of
Appeals has created a duty of confidentiality clearly independent from the physician-

parrent privilege. This common b duty is imconsistent not onlv with Utal statute

and Urah Rules of Evidence, but s also with the bulk of the case Luy on POINL.




IV. PUBLIC POLICY IS NOT WELL-SERVED BY HAVING A DUTY
OF CONFIDENTIALITY WHICH EXCEEDS THE SCOPE OF TIIE
PHYSICIAN-PATIENT PRIVILEGE.

As discussed above, the duties running irom a physician o a patient arise

solelv trom the phvsician-patient relattonship. Absent that tormal relationship, there

{
o

s no dures The same s trae with the phvsician-patrent privilege. The privileee
exists onhv because confidential mtermarion is exchanged during the exisrence ot the
relationship. The analvtieal problemy present here is that both the dutye of
condtdentiality and the privilege are based upon the need to preserve a patient's
reasonable expectation of privacy with respect to confidental informavon, I we
permit a patient to place his or her conditton agissue u hogation, thereby losng the
privilege, bur superimpose an ongoing duty of contidentiality on the part o the
phvaician, we create an unworkable dichoromy, We make 1o virtnaliv imypossible for
A phwsician to determine when iois approprate tor him to discuss the panent's
condition and when e isn’n. The simple solution tor the phvsician 1s o retuse to
disciss patient condition with anvbody, This presents an unnecessary mpediment to
truth secking 1 the ingation process.

LThe quest for rrurh s similarly impeded where rules or duties requare that a
physician oniy provide support for the panent’s clums, regardiess of whether there is
madical cvidence tor those claims. Truth requires that a phvsician testitv as to his
honest condlusions based upon examimation and treatment. regardless ot whether
those opmions are ultumately accurare.

The vowed purpose of the Rufes proclaimed by this Courreas well as the
requently pronounced desire to produce judicial cconomy, is to permir cfficiont
resolution of ittvation ar the lowest reasonable cost. Informal discussion between

counsel and a treating physician to determine wherher it s worth the time and

()
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cxpense to depose the physician or call himyher as a witness az trial is an efficient
nrcthod of fact tinding that costs substantially less than deposing every reating
physician. Under the duty ereated by the Court of Appeals, however, engaging in
that phone call, regardless of what transpired, would be an actionable breach of the
duty of contidentiality for which the lowver s immune from pability bue the
phyvaician is not. "This s rue even though rhe parient’s records had already been
produced m the hrigation. As aresule, the only way for defense counsel to make the
imnal evaluarion ot whether a physician’s testimony iy necessary ar rrral would be o
go to the expense of C()IlLlLI(I'ing a formal dc}"usili(m of the ph}'x‘i(i;lﬂ and even then,
according ro the Court of Appeals, the phyvsician would be precluded ftom restifving,.

Public policy supports rules of Taw which are constant, predictable and
universallv applicable,. The Court of Appeals” deaision undermines such a policy.
Betore this matter, Dr. Barbuto could not have reasonablyanticipated thar s
participacion with defense counsel would give rise to tort higation. Bven after the
decision by the Court of Appeals, there is no resolution of the inconsistencics
berween the rules of privilege, the applicable stature. and the common law frducrary
duty of confidentiality. Added to this mixis the Conrt of Appeals” conclusion that
acorneys are legally permiteed to engage in ey parte communications weth physicians,
but a phyvaician who CNEALCS 1N oY parfe communications with an attorney may be
cvilly Tiable tor that same act. The Court of Appeals” deasion creates a new e of
Fave which 1s neither predictable nor umversalty applicable. Public policy concerns
welgh i favor of rey ersing that decision.

CONCLUSION
The Court of Appeals” decision establishes a pavsician duty of confidentialiry

which 1s nor subject to waiver when the patient places his condition at issue in

20




hocation, Based upon that dute, the ruling prohibits ex pesze commumicatons by a
phvsictans despite statutory authorizatnon ro engage 1 them and abaeng any
provision in this Court’s rules which would support thar resuit. This new common
L dury cannot coexist with the appiicable rules of privilege and the legishatve
authority tor phvsicran conduct. Public policy wetghs apainst the creatton ot a duy
of this tvpes D Barburo theretore respectiully requests that this Court reverse the
Court of Appeals ruling, on the duty issue and atfirm the tmal cowrt’s dismissal of the
Soreisens” Complainr,
DATED this | b dav of January, 2007,
\\'I)’?{.L\.\IS & TIUNT
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ADDENDUM

Sorcensen v, Barburo, 2006 U7 App 340, 143 P.3d 295,

Utah State Bar Ethics Advisory Opmion Committee Opinions No. 99-03 and
QOO3R. '
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NOTICE: THIS OPINION HAS NOT BEEN
RELEASED FOR PUBLICATION IN THE
PERMANENT LAW REPORTS. UNTIL
RELEASED. IT 1S SUBJECT TO REVISION OR
WITHDRAWAL,

Court of Appeals of Uteh,

Nicholas SORENSEN, Kevin Sorensen, and
mela Sorensen. limited guardians and
conservators of Nicholas Sorensen, Plaintiffs and
Appellants,

V.

John P. BARBUTO, individually: and John P,
Barbuto. M.D.. P.C.. dba Neurolugy
In Focus, Defendants and Appellees,

No. 20050501-C A,

Aue. 50, 2000,
Background: Patient. who was mjured as jesult of

heing passenger dn simgle-sutomebie  sooident

dovarioes

hrought acton for breach of contract, an
tart claims, against former weatmg physician after
phveician enpaged X parle communicelions with
deferse counsel nopatient’s undenving personzl
imjury acton ageinst elleged tortfeasor. The Third
Disirict Couart,  Salt Lake Department. Tyrone
Mediev, 1 granted physician's motion 1o dismiss

Patient appesied,
Holdings: The Court of Appeals. Bench, 1., held

i
Phshyavien's conduct would not suppert cluim fer
breach of smphied contiact;

(21 physician's ex part communicat:ons constituted
brexen o phvacian's fiduciary duny aor
LS

(2 phveician could be Jiable for negligent breach ot
nduciary duty of confidentiality:

f20 phvsician’s oy parle commuication was ne

contdenii

public disciosure required o neintain cam tor
IIVESIOT O PIIVacy:

(51 doctor s stalemients i deposition were protected
by fudiond proceeding privilege:

v i soen’s conduct mer threshold necessary o
ILGETE Unon 101
aitersionz! mrhiction of emotional distress: and
VT radicins procecding privilege did not epply o
protect phiveician [rom petient’s claim tor inentionai
aliction of emotional disiress.

AfTrmed an part and reversed mopart

1) Appeal and Error €=842(1)

Page 1

ARS8 D

Propricty of trial vourt's decision W grant or deny
motion to dismiss for falure 10 state claim on which
relict can be granted is question of faw that Court of
Appeals reviews for correctness. Rules Civ Proc.,
Rule 12(b¥6).

[2] Appeal and Error &=919

2kY1Y

[n reviewing izl court order granting motion to
dismiss for fatlure 1o state claim on wineh rehef can
he pranted. appellate court mst accept material
alicpations of complaint e rue, and sppellate court
will affirm trial court's ruling only af it clearly
appears complainant can prove no set of facts in
support of his or her Cams. Rules Cov Proc.. Rule
12ihe6ry,

[3] Health €642

198HKO42

Conduct of patient’s furnwr lreating physician in
engaging in ex parte communications with defense
attorney in patient's underlyving personal amjury
action against alleged tertivasor would not suppert
claim for breach of mmphed conmract: breach of dun
of confidenualiy couid not be pursued as breach of
implied contract

[4] Health €= 625

198Hk025

Statute on Lability of health care provider to patient
for breach of contrect does not preclude all conract
claims against phyeiciun absent wrillen contract
signed  hy physician or Ins desipnated  agent, o
statute  specifically provides that claim apanst
rhysician must by :n if 1118 based on
Tounrantee, WaITanly. contract or o oassurance  of
result,” West's ULC. AL T8-14-6.

5] Health €642

JUSTIRO42

Statute on liability of health care provider to patient
for hreach of contract did ot apply w patient’s
cloim against former teshng phyacian for alleeed
breach of implicd contract by conununicaling ex
parte with defense counsel i paticnt’s underlving
ort action against slleged tordeasor: patient did not
contend that phyvsician Lad promused particular result
with his treatment. West's ULC ALY 78-14-6.

[6] Torts €= 330
370350

000 Thomeon Weat, No Clanm 1o Orie 1S, Gove, Works,




206 WL 2291182
(Cite as: 2000 W, 22491182 (Utah App.))

Courts lane imwdintely recognized  legally
compensable injury o wroneful  disclosure  of
contidentiz] mformation based on variety of grounds
‘Gor recovery: public policys night to privacy: breach
of contract: and breach of fiduciary duty.

17] Health &=579
G<HkSTY

|7} Health &=0642

JOsHknr4Z

Doctor and petient emer into simple contrict. with
patient hoptng that he wall be cured, and doctor
op misticaily sssuning that he will be compensated
s, us anmlied condmon ot that contract, dogror
worrants that any conbdentizl infermation ganed
through relationskip will not be released without
patient's prInission

(8] Health @&==578
10RHKS78

[%] Health €042

1YaHk642

From contractual selationship between patient and
shvsician mises fidociary obligation that contidences
conmgnicated By patent should be held as rust
which gives rise 10 nnphed covenant winch, when
bresched,  1s o actionable, but - physictan-patient
relutionship coniempiales additional  duty of
conndentialine, springmg from. bl exirancous 1o,
vo ntact and breach of such duty 18 acnonable as o7
rather than as breach of comract,

[Y] Health &= 042

1O8HEkGA2

Although  physiciun-patient  relationship  had
perminated  before phyvsictan engaged mooex part
conmunications wih defense counsel in patient’s
anderlying persoral njury acten against alleged
wrdeasor,  ort-hased  duty of confidentiabty
cotineed  after tomination of - physcian-pation
relationstup, add thus physician’s ex part
communications constiiuted breach of  physician’s
fiduciary duty of confidentialy,

110} Witnesses €=219(4.1)

A10K2 1904, 1)

Jiveeption to phyawnn-patient privilege spplicuble
when poticnts condion s clement o cliame or
defense is pat without lmits. Rules of Evid., Rule
S06DW )

[11} Witnesses E-=208(1)

Page 2

A10K208(1)

[11] Witnesses €=214.5

4J0E211.5

As pant of therapeutic relationship,  doctor or
therapist has obligation to protect confidentiality of
his patients that vanscends any duty he has as citizen
0 voluniznby provide information that might he
relevent in pending liigation. Ruajes of Evid., Rule
SO6(INT),

1127 Health &= 042

TORIKGA2

Phyaician could be lhable for neglipent breach of
fduciary duty of confidentiality by engaging in ex
parte commumications with - defense counsel m
former patient’s underlying personal injury action
against alleged tortfeasor,

113 Torts €351

379%351

Phyacian’s ox parte communication with counsel for
defense in former patient's underlving  personal
mjury wetion against alleped tortfeasor, and several
of defense counsel's associates, was disclosure o
anall eroup of  persons, and  was not public
dieclosire required o manmtain claim for invasion of

pPrivacy.

[14] Torts €= 350

ITURANG

Size of audicnce  that  receives  commuanication,
thougel importamt consideration, is not dispositive of
fcepes i invasion of privacy case: rather facts and
citcunistances of particular case nwist be waken ito
consideration in determining whether disclosure was
aufficieatly public so as to support claim for mvasion
On PIIVECY,

[15] Torts €= 359

JTUKES50

Althouch physician's alleged ex parte disclosure of
forner patient’s confidential mformation to defense
counsel in patient’s underiying personal injury action
apainst alleged tortfeasor was made matter of public
record throurh deposition of physician taken in
patient’s action against physician for Invasion of
privacy, doctor's  statements  were protecied by
judiciad procecding privilege: physician’s statements
i deposition were part of judicial procecding,
physician's deseniption of his communications with
delense counsel was direetly related 10 purpose of
depositon, snd physician testificd as witness 1
deposiion.

<2006 Thomson/West, No Clai o Orig. US. Govt. Works.
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[16] Torts €=359
3TURAD
To establish judicial proceeding priviieee o claim of

mvasien of privacy acton, stalemenis must hen oD

mmde during. or m ocourse of, Judicial proceeding:
iy have some reference e subject matier of

e !
arocccdings and 130 be made by semeane etinig i
capecity of cudge. JUror. winess. GUZENL T

counsel.

[17] Damagses E=57.25(4)

T15k57.25(d)

Wuscien 8 conducl Gl engaging inmo ox parle
cumriinications with defense counsel in forimwer
paticnt’'s uaderiving  tort action apanst aileped
wrtfeasor, and o ozereving tooact as pad advocute
or fermer  patient’s adversarv,omet Uireshold
necessary 10 minntain action for mtentanal mtliction

of criotional dieress,

[18] Dumages €= 208(6)

T13R20RGY

It 1~ cor court b determmne, 1 st instance, whethier
detendant's conduct may reasonahly be regarded as
s eniTeme and Oulraguous as 1o permit reeovery for
Snentional aficton of amotonal disress.

[19] Damages E=57.49

-

152 Y
Because piyeician’'s acts of communcanng ex paric

with defense counsel mo former paiient’s personal
Snury action aeenst alleged torteasor, and egreving
0 be expert wimess for defense, were nog leeally
sustfied. fudicral proceeding privilege did not apply
t retedt phveician trom former patient’s clair for
initentional inthcoon of cractional distress,
West Codenaotes
Vol Called mmo Doubt

West's UC. ALY 78:.24-8(4)
L. Rich Humpberys  and  Karra ] Perter.

Chnswensen & Jensen. PC. Salt Lake Citv, for

Appeiianms,

Dennis C. Ferguson, Willimms & Hunto Salt Lake

Cinv, for Appullecs,
Betore BENCH, P, BILLINGS, and ORME 1]
OPINION

BENCH, Presiding Tndge:

< 2006 Thomeon West, No Claim to Orig, ULS. Govt, Werks,
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=1 % 1 Nicholas Serensen 1Sorensent wnd his lmited
suardians, Kevin and Pumela Sorensen. appeal the
tria) ceurt's order granting Dr. Jehn Po Barbuto's
(Barbutod motion to dismiss. We a/firm in part and
reverse in part.

BACKGROUND [IFNT]

C 2 In 1999, Sorensen sustained senous back and
head injuries as a passenger i a single-automobile
scerdent. Over the next vear and a halt, Barbuto
created Sorensen for head injurics and sazures. The
treatinent mcluded  diagpostic exaninalions,
prescriptions for medicine. and cogmuve therapy.
When Sorensen's medical insater removed Barbuto
from 1ts  approved  providers list. Sorensen
terninated  his phyacen-patient relstionship with
Barbuto and contmied his eaiment with anather
physician.,

3 Sorensen then nled a persenal fmury oaction
agmnst the driver's Shability insurer (the personal
injury actiont. In thet action. Barbuto produced
Sorensen's medicel reoords, wnd e el cournt
admined the records as cupulated evidence. Detense
counsel subpoenaed Barbuto for trial. wlich was
initially scheduled tor May 20030 The court dutel
postponed the trial unul October. Between May and
Octobuer, Barbuto  engaged 1m0 X parte
comumnmcations with dotense counsel. prepared a
ten-page report for defense counsel's use, and
agreed o estify as sn expert wimess for the defense.
Coentrary 10 his carier dagnosiss Barbuto asserted
:hat psychological and social faciors contributed o
Sorensen's medical imuries.

4 Sorensen (st dearned about Barbuto's ex parte
communications with defense counsel during a
deposition of - znother wimesse Consequently,
Sorensen’s counsel depesed Burbuio and filed un
emergency  motion in limine. The nal o cournt
excluded  Barbuto's  wstimnny., wnd  Sorensen
prevanied in the persensi injury aeten.

€ 5 Spbsequently, Serensen fed this acion aguinst
Barbuin. In this complant, Serensen asserts breach
of contract and varieus tort causes of action based on
Barbuto's vx parte cesmunicanons owith defense
counsel. Barbuto nled o rale 12iba6 miston o
dismiss. See Utah R. Civ. PO 12tbie6). The trial
court granied the moetien o disousss and Sorensen
now appeals.

ISSUE AND STANDARD OF REVIEW
[1][2] % 6 Sorensen asserts thet the trial vourt erred




2006 WL 22UT18Z
(Cite as: 2000 W1 2291182, 71 (Utah App.))

in oranung Barbute's moton to disoass. "The
proprcty of o trial court’s decision (e grant of deny
4 motion 10 dismiss under rule 12()(0) 15 o question
of Taw that we review for correciness " Mackey v
Ceinienri. 20080 UT o App 360 90 996 P.2d 1081
{quoeratiens and citation omittedy;, see wiso Utalr R
Civo P 12iier (A o appellate court must aceept
We 1aaterial wleeations of the complaint as true” uand
will allirm the trial court’s rulng only " 1t clearly
appeots the complainant can prove no set of facts
suport of his or her clums.” Mackey, 2000 LT App
3 art 9, 996 P2d 1081 (quotations and citalion
ontted s

ANALYSIS
1. Contract Claim

[Z][4]15] ¢ 7 Sorensen asseite that the inal court
eried m dismissing hus clain that Barbuio breached
hie contractual doties. Barbuto argues. and the il
conrt agreed, that Sorensen’s contract ciaim fails
because the pardes did not enter into & wiiiten
ae coment. Barbuto relies o Ulah Code seetion
TROL60 wlneh provudes

22 No labiliy shall be imposed upon any health

care provider on the basis of an alleged breach of

suaTAnlee, WAITALLY. UORITGCL OT assurance of

resalt 1o e obtened from any health care rendered

unless  the eudranter.  wartanty,  contract  or

sevaranee 1s set forth inowrnitne and sgned by the

Sealth care provider or an aathorzed apent of the

provider.

Uiz Code Ann. & 78 146 {20027 Barbute
contetnds that, vnder this section. "ltah law
precludes Jall] contract claims aganst o physician
abrent o written conttact signed by the phvsician or
Eis designoted agent.” We diagree. The statuie 13
nol as broad as Barbuto asserts. 1t specilicaily
provides that o clainy aeadnst o phyaciun must be in
witine 1f 1 based onoa Tpuaraniee. Warranty,
conniact or assurance  of rexadr.” fdo (emphasis
addedy. Sorensen does not contend  that Barbuto
promieed @ perticnfar tesult o with his freanment,
Rather, he claims that Barbuto breached an imphed
contract by communicating ex parte with defense
comnsel in the personal njury sction Therefore,
section 78-14-6 18 not appheable.

8 Sorensen’s implied  coniract claim fails,
hewever, on otlier grounds. Sorensen wermunated the
phrsicim panent relationship prior 1o Barbuto’s ex
potic commineations with defense counsel. See
Kicks v Budee. 90 Utah 3070 634 P24 208, 21]
{1037 (stating that the physician: paticnt 1elationship
con D terninated by the disclinge of the physicnan

Page 4

by the patient”). Although Barbuto cencedes that
“the duty of vonfidentiality extends beyend the
terminztion of the physician-patient relationship,” a
breach of this duty cannot be pursued as a breach of
an mphed contract.

[61]7) % 9 "Courts have immediately recognized a
lepallv compensable injury in ... wronglul disclosure
baced on a varwiy of grounds for recovery: public
policy: right to privacy: breach of contract: [and]
hreach of fiduciary duty.” MacDonald v Clinger, 84
A2 482, 446 N.Y.5.2d 0 ko1, 802
(N.Y App.Div.1982)  (citing 6] Am.Jur.2d
Pirvsicians,  Swrgeons and Other Healers & 169}
(other citation omitted). In MacDonald, the cournt
discussed whether a party can allege a breach of
implicd comtract hased solely upen a doctor’s breach
of the cuty of conidenuality to & former patient. Sce
fd. at 802-03. A " 'Id]octor and patient enter into a
simple contract, the patient hoping that he will be
cured and the dector eptimistically assuming that he
will be compensated.’ "l at 803 (quoting
Hamimonds v, Aetna Cas. & Sur. Co., 243 F.Supp.
793, &1 (D.Ohio 19650, In widressing the nature
of this vontractual relationship, the court stated that
" s an amphed condition of that contract ... the
doctor warrants that any confidental information
aained through the relationship will not be released
without the patient's permssion.’ " fdo (quoling
Hevunonds, 243 F . Supp. at 8B01).

[} 10 "[F]rom the contractual relationshap arose o
fiduciary obligation that confidences communicated
by @ patient should be beld as o trust.” fd. {citing
Hanimeonds, 243 F Supp. at 803). "1t 1s obvious then
that this relationship  pives rise 1o an implicd
covenant which, when breached, 1s actionahle.™ Jd.
st 80 The MacDonald count concluded, however.
that “ihe relationship contemplates an additonal duty
Yot contidentiality) springing from but extrancous
the contract and that the breach of such duty s
sctionable as a tort.” Jfdo The court therclore
“dismissed  the cause  of action for breach  of
contract.” M. ot 805: see also Doe v. Convnunity
Healtl Plan- Keiser Corp., 208 A D.2d 133, 709
NOY S2d 2150 217 (N.Y.App. Div.2000) ("[Tlhe
duty not 1o disclose confidential personal information
sprimes from the implied covenant of trust and
confidence that 15 inherent in the physiclan-patient
relationship, the breach of wineh is actionable as a
tort. "y We samilarly conclude that Sorensen can
pursue his breach of confidennahty clam under tort
theory, but not under contract theory.

o 2000 Thomson/West, No Clain 1o Ong. 11,50 Govl, Works,




e WL 220182
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IF Tort Claime
AL Breach of Professiona] Daty
=3 ¢ 1] Sorensen asserts that Barbuo breached

cerione duties, ncluding fiduclary duties of

confidenuainy and tovalty, and violaed  several
crofessional standards. [FN2] Barbwio contends tha
he ¢id not reach a duty of care because his sClens
were pretected under Utahy Code section 58-24- 8ed)
and e S06(A D of the Utah Rules of Evidence.
See Ul Code Ann. & 78 24-8¢4y 10Uy Lish R
Evid. 30feda ]y

€12 This court expressv held m Debi s Goares,
i UT App 38, 999 PL2d 582, that ruie 506 has
superseded section 78-24-8(4). See dido wt ¥ 24 00 2
'l']‘]‘lc catrory pnvilege has no o further et
Phyvecizn-petient and therapist-patient priviieges ao
now exclusively controlled by {riule 5667 see also
Buwrix v Bovden, 20060 UT 14 120 133 P.2g 2700
rcondirriag chat riie 206 superseded the statutory
privilege In seclion TR-24-8¢(4ny, Therctore. we will
aCerees e sne oniy ander Tule MG,
[G1i1h) ¢ 13 Rule 506 defines phveician-peahent
crivileses and delineates exceptions:

No priviiepe exists under tis rule:

Ao 0@ conununication relevint 1o an issue of the

shvecels mental or emotional cendition of the

coiient inuny proceedmg in which st condiion 1

o clement of any claim or defense, or, atwr the

colient s deathi, inoany procecdings which wny

seriv relies upon the condition as an cioment of ke

Cain or defense[!]

I'I;Jt R Tvid, 3061y, Barbuto arpues that
rectase Sorensen placed his condition ot dssue in the
personal npury o acthen,  Sorensen w aived  the
phyvsician-padient privilege. This excepion to the
rhysican-peliont privilege, however. s not withoul
e, See Depry, 2000 UT App 58 at € 260 499
P 2d a2

[1V]* 14 In Depry, this court Lield that because the
Fushend Bad the right 1o put ot issue his wifu's
el sinte ae @ defense inoa divorce proceeding.
fe eveeption of rule 306(dy 1) apphed. See id ur e
25 Rused on that exception, the husband solicited an
ctidnot Tyom che wiie's therspist sererding l";c

wie e mental condition. See fd. wt € 5 The therapist

cuited Wis sffidavit Twithout consulung [with the

ool er ebieiming her conseni,” I Throm wi) that
apprars. [the therapist] voluntertly furnished  an
At about his patient's mental condition 1o her
cduersery inodiveree litigation.” Jdoow €27 TThis

contt Bold et Cunder these circumstanoes, & patient

& M06 Thomeen West, No O

Tave 5

rrst ot lewast he wtforded the oppertumity tor
mrowrton.” fd. at ® 280 "As part of a therapeutic
relationship, a doctor or therapist has an ohligation
1o prowet the confidentality of his pauents that
transcends any duly he has as a ciizen o voluntarily
provide information  that might be refevant in
pendimg litigation.” /d.

€ 15 Sorensen and Barbuto both discuss ot length
whether ex parie COmMUnicalion between i pariy’s
ohveiczun and the opposing side in peading Gtigaton
i & hreach of the ph\\l(,ld[] s nduciary duty of
confidentiality. Altiouegh Debimv did net exphoitly
stale that a ])}4}‘](‘1&?’1 § U parie commnnicaion with
the  opposing  side  constitutes a bieach of
confidentiality, Jts reasoning readily Jeods 10 such a
conchasion. The court staied that “[hlefore disciosing
confidential patient records o1 commumicalions
ceheeguent litigation, @ physician or therapist should
notify the patient. Even if the communications may
all nto [the] exception to the privilese, the patient
has the right to be notficd of the poteniial disclosure
of coplidential recerds.” 7d0 TSuch notice @ssures
that the patient can pursue the appropriate procedural
safeguards in court o avord urneeessary dicclosure.”
Id.

#4016 Consistent with the reasoning of Debry, we
Fold thal ex parte commuuncation hetween
physician and opposing counsel consiitutes a breach
of the physician’s fiduciary duty of contidentiality.
[FN2) See fd, w1 24-29, Thus holding e eonsistent
with the approech of vther courts, See, ¢.g., Manion
NPW Med, Cir, r:f NE FPa. Inc., ¢ :6 F.Supp
SRS, 393 (1) P 1987 7 Tlhe profihiion against
unasitherized ¢x parlu contacts regdiales ondy how
gefense counsel mayv ohtain nformation from 4
plainiiff’s treating physicien, L., iU affects defense
counsel's methods, not the substance ol what 15
discoverable. . In addition, the prohibition extends
bevond the terminztion of medical teatment and
applics with cqual force w0z pluntiil's current and
former treating doctors. ™) Perrillo v Svaiex Labs.,
Jric., 148 UL App.3d “‘\1 192 IL.Dee. 1720 4499
E2d 952, UST (JUShr (W belimve L that ox
arte conferences between defense counsel and
lui
of the physician-patent relationship, and. therclore,
are prohibited as aganst public pehiey. "y Morris v.
Consolidation  Coal Co.. 191 W Nu 4260 46
S.E2d 648, 631 (1991 ("The patient's imphcii
consent ... is obviously and necessarily hmited: he

Py

"’J g

s tresting phyveician feopergize the sanctity

Covs not consent, siamply by filimg sunl oo his
Shyvsician's discussing s medical conbidences with

aimto Orie. ULS Gov, Works,
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third  partics outside court-suthorized  discovery
methads . ner does he consenmt 1o Bl physician
discassing the patient’s confidences 1nan ex parte
confvrenice with the p ;mcm"a adversary.” (quotabons
and citation vmidttedyrs Philip i1 Corboy, Ex Parre
Conreets Beivweci Hmn.'.jl‘fA Physician und Defense
Aternevs: Profeding the Paiient Litipant's Ripht to
a Fair Tricd, 21 1oy, U0 Chio L0 1001, 1062
(1990) ( "Reecent state court decisions, including
several overruling prior precedent. now reflect
song .(,]mn\ view  that condemns ex parte
coaterences. 1. Thercfore, the pial court erred n

dierninng Sorensen's claim for  breach  of

costidentaliny,

[121 ¢ 17 Sorensen additionaliv argues tiet the 1l
conrt erred sn Clsnnissing his negiigence clam.
Barbute contends that Sorensen's pegligence claim
feile as a monier ol liw because no duty existed.
Beosuse we lave determined that a duty exists, the
wial court erred 1 dismissing Sorensen’s claim or
neglizence.

B imvasion ot Privecy
113] ¢ 18 Sorensen contends that the arial court
erred - disnnssng s invasion of privacy claim.
Barbuto asserts that Sorensen’s claim fals as @
matier of  law o because “there was noo public
diedloware of private mtormavon by Dro Barbuto”
In Shattieck-Ovwen v Suowbird Corp., 2000 UT 94,
16 P 3d 555, the Thal Supreme Court ruled that
Connnunicsting a privice foct woa small group of
persons . does not constitute public disctosure.” Jd.
alt v 12 {aguotstions wnd citonon omitted). The
suprevwe court concluded  that the defendant’s
disclosure to approximalely taelve o thirteen people
did not constitute a public disclosure. See id. aty 13,
Acooding to (e complaint inoour case, Barbuto
disJosed private mtormation to defense counsel and
a lew of s assocrates. Thus, Barbuto disclosed the
information to " snell proup of persons.” fdoan s
12
*514] Y 19 Senensen contends that there s no
specifie Thody coumt” requited (o constilute &n
imvasion ot priviacy. The  Shauck-Owen court
specilied that "the sive of the audience that receives
the  comnunicatiun, though  an mporiant
conmideration, is not disposinve of the issues.” [
“Ruher. the facts and circumstances ol a particalar
cove must be taken o consideration im determining
whother the disclosure was sulficiently public so as
weowapport o clain for amvasion ol privacy.” ld.

Wien considering @l the cirowmstances in this case,

Page 6

we ate not persuaded that the disclosure o defense
counsel and o few incidental people constitules A
puhlic disclosure.

[15][16] ¢ 20 Sorensen also contends that beciuse
he had w depose Barbuto 1o find out the extent of his
inapprepriate actons, Barbuto's disclosures became
a matter of public record. Barbuto argues in his briet
that this cannot constitule an invasion of privacy
because of the judicial proceeding privilege., We
agree. "To o csablish o the  judicial  proceeding
privilege, the statements nmust be (1) made dunng or
in the course of a judicial proceeding; (2) have some
Icfclrmc ta the subject matter of the proceeding:
anid (3) be made by someone actiag in the L(lpd(_][} of
_md}:r. JUrOr, witness, lmnam or counsel.” Debry v
Godhe, 1999 U717 1110 11, 992 P.2d $79 (guetations
and  cuiation  omited). Undcr the first prong,
Barbuta's statements in the deposition were clearly
part of a judicial procecding. See id. at 4 14, ("The
privilege applics 1o every step in the proceeding until
final disposition.” (quutations and citation omited)).
Second. Barbuto's description of his communicaticns
with defense counsel was directly related o the
purpose of the deposition, And third, Barbuto
testified @8 a witness in the deposition. Because the

judicial - proceeding privilege  applies w0 the

deposition. Serensen's invasion of privacy claim
fails wv a matier of Tow,

Intentional Infliction of Emotienal Thstress

! ;] =] ¢ 21 Sorensen next contends that the trial
court ;ncd m dismissing his claim ol intentonal
inthetion of cmotional distress.

[An action for severe emouenal distress, though

not accompanied by bodily smpact or physical

miury, {mav lic] where the defendant intentonally
enpured in some conduct toward the plamtff, ()
witlt the purpose of inflicting emotional distress,

o, (b)) where any reasonable person would have

knowsy that such would resulic and hos actions are

ol such @ natuie as wobe considered outrageous

and intolerable in that they offend against the

generally oceepted  standards of  decency and
morality.

Id. a1 25 (aleravions in original) (quotations and
citation omited). {1t s for the court ta determine,
in the first instanee, whether the defendant’s conduct
may reasonably be teparded as so extreme and
outrarcous as o pernut recovery,” Soldrnan v,
Shingleren, 2001 UT 5294 23, 26 P3d 227
{quotanons and citation omitted). The trial coeurt in
this case found that Barbuto's actions. as & matter of
Jaw. were not Cextreme and outrageous.” We

2006 Thomson/West. No Claim to Orie. U8, Govi, Works.
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disagrer. Borbuto not only communicaied ox parte
with defense counsel--Barbuto actoaily become w
casd  omdvocste for o Soremsen’s sdversery, TWe
conclude thar the conduet alleged here 0 meets e
threshold  necessary o maintain an acthen for
intentonul intlicnen of emononal distress” Walier
Vo Srevoarn, 2003 U1 App 860 27067 P 14D

6 [19] ¢ 22 Barbuto aso arpues that even if his

conduct osatistied  the extreme and  outragecns

reGuirenent. the caim is barred by the judicw
procecding proviiege, See Debr, 1999 UT 101 et e
230992 P 2d 979 (applving the judicial proceedig

1

privile 10 an intentional mfhcten of emetional

ese o clomm, o Bevsuse  KRarbuwo's sois o

LINET
communiczing ex parte with defense covnsel and
apreeing to be an expert winess for the detense
were ol segallv usntied, the judicial proceecing
arviiere does not apply. See wd wt® 21 Brohan s
Novdstresn, e, R12 P.2d 90 28 b 159D
ceoncludime that the “plamifl can show abuse ot {ad]
arovilece by proving that the detendant soted wwith

Voo or thal chie publicanon of che detanmston

micteria oxtended bevond those who Ged o jegelly

mistificd reason for receving i

CONCLUSION
¢ 23 Bubun end Sorensen’s sclanonsbip ended
Aefore Barbuto communicated ex parte with defense
Jounses, However, Barbuto's tort-hesed  duty ot

contidenteliny continued, Further, hecause @ cuty
cxisted. the mal court erred m dismissing Sorensen’s

claim tor negligenee.

€ 23 Sopensen’s anvasion of privacy claim tails
hecatse Barhino's disclosure to defense counsel did
Aot censtitnte a public disclosure, and Bis stalements

nothe depesition fall under the judicind proceeding
privilvee, We conclude, however, that Harbuto's
actions et the threshold to msintain a claim for

Puce 7

mtennonal mflicton of cmotonal distress,

© 25 Accordingly, we reverse in part the order
cranting Barbuto's moton w dismiss, end remand
for further proceedings.

€26 WE CONCUR: JUDITH M. BILLINGS and
GREGORY K. ORME. Judees.

ENT. "Buosuse this ivoan zppedl from a moton 1o
dismmiss for falere oo sale g Cleinl we stoept the

amnt @s uue and

factual ailvgatens an the compia
draw 1} reasonable inferences from those Tacts in
the lght most Taverable @o iSorensen ] Mackey v
Carion, 20000 U1 App 360 20 @048 P 2d 021

fquotalions and Crabon omined o

FN2ZD Barbee congends that Scrensen s ot
entiled toow privete righn of sotion for hreach of
professional standards, Sorensen does not contend
in his bref, however, that a prvate nght of action
exasts Rather, he mseemts that the professaond

dandards conrbane e the ooper ctndard ot

care. vnmy the Health Tnsurence Perabahin and
Accountaabiny Aot GHIPAAY the Aamenican
Medical  Aswocunnn’s - Prinopics ot Maedica]

Frhics s and the Thypaocanic Ueth

1-N3 Barbute groues that ox parie Commuicatens
are allowed pursuint w the Vah Sae Bar Faihics
o Hewwewver, the Tiah

Advisory Chpimon N, b
State Bar Frhics Advisery Opmoen Comimaties
addresses the gespoansibiiiies of aierneys, not
physictans. Because the issue i this case concerns

a phyvawcmn’s dutve the cthics cpimina does not

appiv.

- PAd - 2006 W 2291182 tUieh Appon, 2000
U App 340

END OF DOCUMENT
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UTAH STATE BAR Rule Cited:
Ethics Advisory Opinion Committee
Opinion No. 99-03 4.3

{Approved May 28, 1838)

Issue: Moy & cefrnmen

gr move ox pade conlact weh misir i s dresting

physician?

Opinion: he encal re

sarte contact with p

shyeician when pla nes prys.cal condition is at issuc
|tieh Bar Journal HIYEICKE P prys:te

Iy

28707 Analysis: {1:s pet o UCo ™ MO NOT HTEOpEr. undar the Llan Fuies of
r Frofessional Cononct ‘or ar allorrey 1o make ex parie coriacie vih wiregses
involved in a cortreversy, including witnesses for the adversary. \When tha
!V";"‘a‘lcw_ LU words w  witness s a medi ol coonor esrec aly ore who has treated (ne plantifo a

Ptigation. coencerns may be raleed auout the physician £ and oih ioeyers
Search | ethical responsibiltics to maintam confidences and 1o ahide by other
A S |
professions respons Tl g
in cases where the wilness-physician is not separately represented by arother

Ewyer 10 the matter. fiere s no srovieion of the Rules of Froses z Corguct

at protibits 3 cefonse aticrmey om making an ex ede comiartvdn ihe

plaintiff s treating physicien

Aithough there may t

ceternal for ethical misconduct aris »c oul ¢f such 3
conlact, such misconduct can be separately addresscd end remecien in

scoordance with fhe appropriate rules Inan opinion issucs o UES the

American Bar fssonation nels thal no provision of the Mode! Ho'gs of

Professional Concuct direcily pronibits ex parie contacts with the cther side s

witnesses in civil matters The ARA gpinion discusses the ethical rules in hoht

of expet witnesses as weil 28 fact wilnesses

Thore zre aenotteicss some ethical limitations that apply to
L2l il

cortasts win ary wiress and some additicrs! aabons o

may have mferert aprhoaton to cxpert wingssss, STCng ine
former, tre princpel imitations are the obligations cf cardor

imposed oy Rue onoceehng with uniopreserted [Ersons.

Ahen g lewyel coracis ary wilness, lay o cxped. acita of
petential, a lawyer must not knowingly leave the wWitnges in

anorarce of e lzwyel & oelstionship to the case thot onve

7

rocasion o e contacl Furtrer, the lawyer may 1ol consistent

with Rute 4 1{a) . corvey the message, diyectly or indirectly. thet

Cafa O 62006 1405 AN
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the witness must spesk to the lawyer. As with any other withess
rot under subpoera, an espert witness may choose not 1o
discuss the case with the lawver. in fact, the opposing paity or its
lawyer may properly have asked the expen 'rmf o discuss the

Case with the inguinng lawyer. Sce Model Ruie 3.4{)

The ABA opinion also warns about altempls (o induce an opposing witness 1o

revest conhdenoes:

3oth facl wilnesses and experls may be i possession of
cenfidences of the opposing party, on work product of that party’s
lwever  atout wnich it would bo nmproper o inguire See
Arncrican frotection Inswance Co. v MGM Grand Hotel—at
Vegons, 748 T 2d 1203 1301 9tk Cir. 1884), holding that "A
cotollary of the atiomey’s duty not to reveal confidences of a

chent s the duty not to seek o cause atctherto do sa” 1

Jsing an ox pane contact to attempt to obtamoinformation pretecled by the
nhysician patient privilege would viclale Utah Rules of Professional Conduct
3.4(c) . 4.4, and 8.4(d)  Other considerations arise when the physician’s role
s to sppeal a8 an experl witness, the Committee notes hat an expert withess
may be [rivy to epposing courset's legal thearies and thought processes and
Were may be litle indormation from that physician-expert that would not be

protected by the apnropriate conhidential povileges.

In addition to the concerng raised in ABA Opinion 93-378, 11 would also te
mprepen for the attciney o attempt te persuade the winess not o testify; 2 to
¢dsoboy or 1o crounwent the appropriate count rules concerning discovery and
svidence; 3 1o ask a person other than a client 1o 1efram from voluntarity giving
relovant information 1o ancthor party, 4 o ase the ex porie contact in a way
that may tend to cmbarass, delay o burden the dector 5 Overreaching by
counsel in the ways discussed above is probibited by the ethics rules, as is

cqrilar wnproper influsnee on the part of wlainbff s courgel

The mere possibility of misconduct by an atlurmey dunng an ex parte cortact
wth a physician does not justify a blarket probibition on such ex parte

cordacts Thus itwould notl be eppoanate to assume that an cx parte interview
conducted Ly eithor plamtif or defendant would be outside the bounds o7
proper discovery. & An attoiney must confoir to the rules of the court and
sanicular rules of cvidence and discovery in esch case The court may limit or
condition ox parte conlacls, bt &s a natter of professional ethics and the
existing rules, there is no bar o such ex parte centacts. Many states have
comre io the same opinicn that sitemeys for a defendant in 2 personalinjury

case nave the right to irterview plaimiif s reating physician ex panle. 7

Tre aftormeys involvod i en ex pade contact of an enposing wtnicss may

appropnately be concerned ahout the extent o a physcian-pauent pnvilege.
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et ot het prove ece s carelully defined 'n stgtute, L g and

The nalue
coud decison and s therefzre 2 mater for fegal inteipretator tis not e
function of *his Commetlee to offer lecal advice regarding the exlent of the
privilege in sduahons where the guestion is a close one. the matler should be

ues 0 concett with the cour, applying snrical’e roies of

azddressed by tho g

rigcovery and ovicnnng,
Footnotes

1. ABA Comm On Ethics & Prof. Responsibility, Formal Co 43-378. The

opinion &lso renrds atorneye that Kule 3.4(b) prohibits atiorreve from

ounselirg] or zes sraging] 2 wiress loestily falsely
2. Alawyer =hall ot wooavtuty chetruct another pa

evidence or uriaw’uily aiter. destoy or conceal a document or Giher matena

having potoniial evidertiary value. Alawyer shall not counsol or assist another

rerson o do 2oy such &t UJiah Rules of Professional Conouct 3.4(8) .

3 Ay ehait ot oy disobay an obl

Siig

S

breed an an assertion dnat ~o vaid

4. “Alawyer shallnet . reguest a person other than 2 chent to refrain from

voluntary aivirg relevant informiation 1o ancther party uiiess ) The perscon €
y d d Y !

arelative or cther aoent ©f 2 2 ent and (2] The lawyer icascn

reely 2ffected from g v G such

she persons averesis v not be ad

wformation ' fd 3408

5. “Inrepresenting g client, a tawyer shall not use means that have no

substantal purpese otber than ‘o ernbarrass, delay, or burden & third person. or

A

use methods of obtaong eviderce that violate the legai ngre of such

m

serson g, 4.4

=
ey
[w 3]
an

B, Stafe ex red Sluffiebam v Arpeloust, 684 BW 20 L0210 A

7. See, ¢g. Mich Ethics Op. 80 (Dec. 19E0): Mich Ethics Cp. 177 (ouly

e Bar Exbice Cp 108 tApnl 1T982) Wash, Stete Ear Ethice.
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