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Pursuant to Utah Rule of Appellate Procedure 24(a), Plaintiff-Appellant Welden L. Daines
(hereinafter "Daines") by and through his undersigned counsel of record John Martinez,
hereby submits the following Opening Brief:
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JURISDICTION OF THE SUPREME COURT

This Court has jurisdiction pursuant to UTAH CODE §78-2-2(3)(j)(2002).

ISSUES AND STANDARDS OF REVIEW

ISSUE I: Was Daines' Notice of Appeal timely filed?' Standard of Appellate Review: This
is an original determination made by this Court as a matter of law.?
ISSUE II: Is Daines entitled to attorney fees and costs for having to oppose Defendants'

motion to dismiss Daines' notice of appeal? Standard of Appellate Review: This is an

original determination made by this Court as a matter of law.?
ISSUE III: Did the trial court erroneously fail to recognize the different legal capacities of

Defendant ASC?* Standard of Appellate Review: Correctness: A directed verdict, as well the

determination of a person's legal capacity, are legal determinations reviewed for correctness,

!. Defendants moved to dismiss Plaintiff's initial Notice of Appeal on the ground that it was "too early" and thus
untimely. Plaintiff opposed such motion and moved for attorney fees and costs for having to respond. By Order dated
October 23, 2006, this Court deferred ruling on both motions until plenary presentation on the merits. The Court invited
the parties to address the matters in the briefing and argument, as well as to address the question whether the procedural
posture of Beddoes v. Giffin, 2006 UT App 130, 2006 WL 829112 (March 30, 2006)(Unpublished Opinion) pending
before this Court as No. 2006, 0389, was distinguishable.

2, State ex rel. S.M., 2006 UT 75, 16, 2006 WL 3488945; ProMax Development Corp. v. Raile, 2000 UT 4,
911,998 P.2d 254.

3. See Warner v. DMG Color, Inc., 2000 UT 102, ] 24, 20 P.3d 868 (attorney fees and costs awarded by the
Court under UTAH R. APP. P. 33 and 34).

‘. Issue Preserved: (R. 1727, from p.286, line 5 through p.291, line 14, inclusive--Trial Transcript)(Mr.
Martinez' argument to Judge Lewis in opposition to Defendants' motions for directed verdicts).

Daines also made this argument earlier in the litigation in conjunction with his successful opposition to
Defendants' second motion for summary judgment. (R. 827-917, 831-32, Plaintiff's Memorandum in Opposition to
Defendants' Renewed Motion for Summary Judgment, pp. 5-6). Judge Lewis denied Defendants' motion. (R. 968-72
(Memorandum Decision by Judge Lewis denying Defendants' second motion for summary judgment), at 970, p.3),
Addendum Exh. 1 (Judge Lewis Memorandum Decision).



with no deference given to the trial court.”
ISSUE IV: Did the trial court erroneously reject Daines' contention that a certain "release"

was unambiguous, and that the parties thereby did not intend to exonerate Defendant ASC

in its independent, pre-Surgical Center, legal capacity?® Standard of Appellate Review:
Correctness: "Whether an ambiguity exists in a contract is a question of law" reviewed for
correctness.” Moreover, a directed verdict is a legal determination reviewed for correctness,
with no deference given to the trial court.?

ISSUE V: Did the trial court erroneously accept Defendants' contention that a certain
"release" was not ambiguous, and that the parties intended thereby to exonerate Defendant

ASC in its independent, pre-Surgical Center, legal capacity?® Standard of Appellate Review:

5. Management Comm. of Graystone Pines Homeowners Ass'n v. Graystone Pines, Inc., 652 P.2d 896, 897-98
(Utah 1982)( "In directing a verdict, the court is not free to weigh the evidence and thus invade the province of the jury,
whose prerogative it is to judge the facts."); see also Saleh v. Farmers Ins. Exchange, 2006 UT 1, § 14, 133 P.3d 428;
State v. Pena, 869 P.2d 932, 936 (Utah 1994).

S, Issue Preserved: Daines made this argument earlier in the litigation in conjunction with his successful
opposition to Defendants' first motion for summary judgment. (R. 122-179, 131-32, Plaintiffs Memorandum in
Opposition to the Motion for Summary Judgment by Defendant ASC Group L.C., pp. 10-11). Judge Noel denied
Defendants' motion. (R. 272-76 (Minute Entry by Judge Noel Denying Defendants' Motion for Summary Judgment), at
272,p.1), Addendum Exh. 2 (Judge Noel Minute Entry); (R. 269-71 (Order by Judge Noel Denying Defendants' Motion
for Summary Judgment), at 269-70, pp.1-2), Addendum Exh. 3 (Judge Noel Order).

7. Alf v. State Farm Fire & Cas. Ins. Co., 850 P.2d 1272, 1274 (Utah 1993).

¥ Management Comm. of Graystone Pines Homeowners Ass'n v. Graystone Pines. Inc., 652 P.2d 896, 897-98
(Utah 1982)( "In directing a verdict, the court is not free to weigh the evidence and thus invade the province of the jury,

whose prerogative it is to judge the facts."); see also Saleh v. Farmers Ins. Exchange, 2006 UT 1, { 14, 133 P.3d 428;
State v. Pena, 869 P.2d 932, 936 (Utah 1994).

°. Issue Preserved: (R. 1727, p.299, 11.14-25, p.300, 11.1-6--Trial Transcript)(Mr. Martinez' argument to Judge
Lewis in opposition to Defendants' motions for directed verdicts, pointing out ambiguities in regard to parties, claims
and amounts).

Daines made this argument earlier in the litigation in conjunction with his successful opposition to Defendants'
first motion for summary judgment. (R. 122-179, 131-32, Plaintiff's Memorandum in Opposition to the Motion for
Summary Judgment by Defendant ASC Group L.C., pp. 10-11). Judge Noel denied Defendants' motion. (R. 272-76
(Minute Entry by Judge Noel Denying Defendants' Motion for Summary Judgment), at 272, p.1), Addendum Exh. 2
(Judge Noel Minute Entry); (R. 269-71 (Order by Judge Noel Denying Defendants' Motion for Summary Judgment),
at 269-70, pp.1-2), Addendum Exh. 3 (Judge Noel Order).
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Correctness: "Whether an ambiguity exists in a contract is a question of law" reviewed for
correctness.' Moreover, a directed verdict is a legal determination reviewed for correctness,
with no deference given to the trial court."!

ISSUE VI: Did the trial court erroneously conclude that a so-called "integration" clause in
the "Release" related to Defendant ASC in its independent, pre-Surgical Center, legal

capacity?'? Standard of Appellate Review: Correctness: A directed verdict is a legal

determination reviewed for correctness, with no deference given to the trial court."
ISSUE VII: Did the trial court err in directing a verdict against Plaintiff Daines on all his

claims against Defendant Vincent in Vincent's personal capacity?'* Standard of Appellate

Review: Correctness: A directed verdict is a legal determination reviewed for correctness,

Daines also made this argument earlier in the litigation in conjunction with his successful opposition to
Defendants' second motion for summary judgment. (R. 827-917, 831-32, Plaintiff's Memorandum in Opposition to
Defendants' Renewed Motion for Summary Judgment, pp. 5-6). Judge Lewis denied Defendants' motion. (R. 968-72
(Memorandum Decision by Judge Lewis denying Defendants' second motion for summary judgment), at 970, p.3),
Addendum Exh. 1 (Judge Lewis Memorandum Decision).

1, Alf v. State Farm Fire & Cas. Ins. Co., 850 P.2d 1272, 1274 (Utah 1993).

!, Management Comm. of Graystone Pines Homeowners Ass'n v. Graystone Pines, Inc., 652 P.2d 896, 897-98
(Utah 1982)( "In directing a verdict, the court is not free to weigh the evidence and thus invade the province of the jury,
whose prerogative it is to judge the facts."); see also Saleh v. Farmers Ins. Exchange, 2006 UT 1, { 14, 133 P.3d 428;
State v. Pena, 869 P.2d 932, 936 (Utah 1994).

12, Issue Preserved: (R. 1727, p.299, 1.19--Trial Transcript)(During Mr. Martinez' argument to Judge Lewis in
opposition to Defendants' motions for directed verdicts, pointing out ambiguities in regard to parties, claims and amounts,
Judge Lewis stated: "It's very broad and all encompassing," referring to the "integration" clause of the "Release").

13 Management Comm. of Graystone Pines Homeowners Ass'n v. Graystone Pines, Inc., 652 P.2d 896, 897-98
(Utah 1982)( "In directing a verdict, the court is not free to weigh the evidence and thus invade the province of the jury,
whose prerogative it is to judge the facts."); see also Saleh v. Farmers Ins. Exchange, 2006 UT 1, § 14, 133 P.3d 428;
State v. Pena, 869 P.2d 932, 936 (Utah 1994).

14 Issue Preserved: (R. 1727,p.271,11.23-25, p.272, 11.1-25--Trial Transcript)(Mr. Martinez' argument to Judge
Lewis in opposition to Defendants' motions for directed verdicts).
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with no deference given to the trial court."
ISSUE VIII: Did the trial court err in directing a verdict against Plaintiff Daines on his

claims for fraud and punitive damages against both defendants?'® Standard of Appellate

Review: Correctness: A directed verdict is a legal determination reviewed for correctness,
with no deference given to the trial court."”
ISSUE IX: Did the trial court err in denying Plaintiff Daines' motion in /imine for an order

to admit Judge Hilder's decision in a factually similar case finding that Vincent was not a

"credible witness" and had "convenient lapses of memory"?'® Standard of Appellate Review:
Correctness: A "trial court's decision on ... [a] motion in [imine [excluding evidence] based
wholly on its legal conclusion" interpreting the Rules of Evidence is subject to the
correctness standard of appellate review.'® Under a correctness standard, "the appellate court

decides the matter for itself and does not defer in any degree to the trial judge's determination

1%, Management Comm. of Graystone Pines Homeowners Ass'n v. Graystone Pines, Inc., 652 P.2d 896, 897-98
(Utah 1982)( "In directing a verdict, the court is not free to weigh the evidence and thus invade the province of the jury,

whose prerogative it is to judge the facts."); see also Saleh v. Farmers Ins. Exchange, 2006 UT 1, { 14, 133 P.3d 428;
State v. Pena, 869 P.2d 932, 936 (Utah 1994).

16, Issue Preserved: Judge Lewis dismissed the fraud and punitive damages claims out of hand, simply saying
in each case, "They're gone." (Fraud: R. 1727, p.279, 11.9-11, 299, 11.24-25, p.300, L.1; Punitives: R. 1727, p.294, 11.19-
21, 23-24)

17, Management Comm. of Graystone Pines Homeowners Ass'n v. Graystone Pines, Inc., 652 P.2d 896, 897-98
(Utah 1982)( "In directing a verdict, the court is not free to weigh the evidence and thus invade the province of the jury,
whose prerogative it is to judge the facts."); see also Saleh v. Farmers Ins. Exchange, 2006 UT 1, § 14, 133 P.3d 428;
State v. Pena, 869 P.2d 932, 936 (Utah 1994).

'® Issue Preserved: (R. 571-74 (Plaintiff's Motion in Limine for an Order to Admit Judge Hilder's Decision, with
Limiting Instructions); (R. 575-616, at 590-603, Exhibit A to Daines' Memorandum of Points and Authorities in Support
of Motion in Limine, Judge Hilder's Decision, pp. 5-7, 10), Addendum Exh. 4 (Judge Hilder's Decision)

', Ford v. American Express Financial Advisors, Inc., 2004 UT 70, § 33, 98 P.3d 15.
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of law."?°

ISSUE X: Did the trial court err in directing a verdict against Plaintiff Daines and thereby
deprive Daines of his constitutional rights to a Trial by Jury and to his "day in court," under

the Due Process and Open Courts Clauses of the Utah Constitution??' Standard of Appellate

Review: Correctness. A directed verdict is a determination as a matter of law reviewed for

correctness, with no deference given to the trial court.??

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
OF CENTRAL IMPORTANCE TO THIS APPEAL

UTAH CONST. art. I, §7. [Due process of law]
No person shall be deprived of life, liberty or property, without due process of law.

UTAH CONST. art. I, §10. [Trial by jury]

In capital cases the right of trial by jury shall remain inviolate. In courts of general
jurisdiction, except in capital cases, a jury shall consist of eight jurors. In courts of inferior
jurisdiction, a jury shall consist of four jurors. In criminal cases the verdict shall be
unanimous. In civil cases three-fourths of the jurors may find a verdict. A jury in civil cases
shall be waived unless demanded.

UTAH CONST. art. I, §11. [Courts open--Redress of injuries]

All courts shall be open, and every person, for an injury done to him in his person, property
or reputation, shall have remedy in due course of law, which shall be administered without
denial or unnecessary delay; and no person shall be barred from prosecuting or defending
before any tribunal in this State, by himself or counsel, any civil cause to which he is a party.

UTAH CODE § 78-27-42. Release of one defendant does not discharge other defendants.
A release given by a person seeking recovery to one or more defendants does not discharge
any other defendant unless the release so provides.

0, State v. Pena, 869 P.2d 932, 936 (Utah 1994).

21, Issue Preserved: (R. 1727, p.300, 11.15-18--Trial Transcript)(Mr. Martinez' argument to Judge Lewis in
opposition to Defendants' motions for directed verdicts)("...Y our Honor, we're asking the jury to protect him.").

22 Management Comm. of Graystone Pines Homeowners Ass'n v. Graystone Pines, Inc., 652 P.2d 896, 897-98

(Utah 1982)( "In directing a verdict, the court is not free to weigh the evidence and thus invade the province of the jury,
whose prerogative it is to judge the facts."); see also Saleh v. Farmers Ins. Exchange, 2006 UT 1, { 14, 133 P.3d 428;
State v. Pena, 869 P.2d 932, 936 (Utah 1994).



STATEMENT OF THE CASE

Nature of the case, course of proceedings, disposition in the court below

This case presents the question whether a trial court judge can deprive a plaintiff of
a jury trial simply because the trial judge believes that the plaintiff is asking for too much.

Statement of Facts

A. Parties

Plaintiff-Appellant Welden Daines (hereinafter "Daines" or "Plaintiff Daines") is a
retired Certified Public Accountant who has provided accounting and tax preparation and
investment consulting services to a number of physicians during his career. There are two
defendants in this case: Defendant ASC Group, L.C., ("ASC") is a Utah limited liability
company. Defendant Richard Vincent ("Vincent") is being sued individually in his personal
capacity. (R. 1064-Stipulated Statement, p.1)

Different Legal Capacities of ASC

Before the Surgical Center herein was created as a legal or physical entity, Defendant
ASC existed and operated as an independent legal entity in the business of organizing,
developing and managing surgical centers and surgical hospitals throughout the country. (R.
1064-Stipulated Statement, p.1) This legal capacity of ASC will be referred to as "ASC in its
independent, pre-Surgical Center, legal capacity" or "pre-Surgical Center ASC".

After the Surgical Center herein was created, and as a result of such formation,
Defendant ASC acquired the following additional legal capacities:

1."Member" (owner of 20% of the Surgical Center ownership units, in the form of



Class II shares)?
2. "Founder," including the right to subscribe to and receive up to three "founder"

shares;**

3. "Manager" (ASC is the external Management Company for the Center);?

4. One of 5 "managers" of the Center (ASC as internal manager of the Center);
5. Secretary-Treasurer of the Board of Managers of the Center;*” and

6. Secretary-Treasurer of the Operating Entity Company of the Center.?

This legal capacity of ASC, in the aggregate, will be referred to as "ASC in its Surgical
Center legal capacity" or "Surgical Center ASC".

Different Legal Capacities of Defendant Vincent

Vincent was a member of ASC Group and served for a period of time as Chairman

ofits Board. (R. 1064-Stipulated Statement, p.1) He thereby acted for and on behalf ASC in

B "West Valley Surgical Center, LLC., a Utah limited liability company ("WVSC" or the "Company"), will
utilize a capital structure with 2 classes of units. Class I units will be reserved for physicians while Class II units will be
held by ASC Group ("ASC"), respectively. (p.1, 1)

ASC Ownership: ASC Group will own 20.00% of the initial ownership units of the Company. (p.3, §9)" (R. 1619,
Stipulated Trial Exh. 8, p.1, q1 and p.3, §9), Addendum Exh. 5 (February 12, 2001 Term Sheet)

* "Founders units: To provide leadership and direction to the project -- as has been done to date -- the
Company will enlist the support of up to ten individuals or entities (including ASC Group) as "Founders" of the project.
... Founders will be given the right to subscribe to and receive up to three units (including their Founders units) prior to
the sale of any units to a physician who is not a Founder." (R. 1619, Stipulated Trial Exh. 8, p.2, §5), Addendum Exh.
5 (February 12,2001 Term Sheet)(Emphasis added).

"ASC Ownership: ... ASC will purchase its Founders units at $7,000 and 19.00 additional units at $8500 each
during the PPM offering period." (R. 1619, Stipulated Trial Exh. 8, p.3, 19), Addendum Exh. 5 (February 12,2001 Term
Sheet).

¥, "Management Agreement: ... The services included in the management agreement and for which ASC will
oversee all day-to-day operations includes ... [extensive management duties itemized and management fees set out]... ."
(R. 1619, Stipulated Trial Exh. 8, pp.3-4, {12), Addendum Exh. 5 (February 12, 2001 Term Sheet)

%, "Board of Managers: The Board of Managers will oversee and direct the business of the surgical facility.
It will be comprised of five seats, four of which will be held by physicians and one by ASC group." (R. 1619, Stipulated
Trial Exh. 8, p.2, {7), Addendum Exh. 5 (February 12, 2001 Term Sheet)(Emphasis added)

?7_"Board of Managers: ... ASC Group will serve as the Secretary/Treasurer of both the Board and the
Company." (R. 1619, Stipulated Trial Exh. 8, p.2, §7, Addendum Exh. 5 (February 12, 2001 Term Sheet)(Emphasis
added)

28. M



its independent, pre-Surgical Center, legal capacity. This legal capacity of Mr. Vincent will
be referred to as its "Vincent as a representative of ASC". Vincent is also being sued in his
individual personal capacity. (R. 1064-Stipulated Statement, p.1) This legal capacity of Mr.
Vincent will be referred to as "Vincent in his individual personal capacity".

B. MOU Contract between Daines and Defendants ASC and Vincent

On September 22, 2000, Daines and the Defendants executed a "Memorandum of
Understanding and Non-disclosure Agreement" (hereinafter "the MOU")? whereby Daines
agreed to provide the Defendants with information about certain physicians he knew who
were interested in establishing a new surgical center in West Valley City, Utah (hereinafter
"the Surgical Center"). Daines also agreed to provide professional assistarnice to help the
Defendants establish the Surgical Center.*

Ip exchange for the information and professional assistance Daines agreed to provide,
Defendant ASC in its independent, pre-Surgical Center, legal capacity and Vincent

personally, agreed in the MOU contract to pay Daines $150,000.*' Daines provided

» (R. 1619, Stipulated Trial Exh. 2), Addendum Exh. 6 (MOU)

%, (Examination of Mr. Daines by Mr. Colessides)

"Q How did you participate in the feasibility and due diligence phase of the project as directed by paragraph 3 of
the agreement? :

A Well, I gathered information and submitted it to the ASC to the fellow named Eric Wold, who was their
feasibility analyst in Park City. I helped gather the information from the doctors. When the doctors were
delinquent in furnishing the information, I would call Dr. Burrows or Dr. McCray or call the doctor myself. I
worked with Bob Smith quite extensively on this, and we were in contact almost daily."

(R. 1726, p.53, 11.3-13--Trial Transcript)(referring to R. 1619, Stipulated Trial Exh. 2), Addendum Exh. 6 (MOU)

*!, (Examination of Mr. Daines by Mr. Colessides)

"Q Did Mr. Vincent say anything about the proposal?

A He-I handed it to him and I said take time to read this. And when he got all through he made the comment, a
couple of comments, one that it was pretty heavy, $150,000 he thought was a lot of money. And at that point
I said "Well, if you don't like it forget it, you know, I can't make you sign it. If you don't want it I'll take it
someplace else." The other and - later on after they signed it he indicated that I needed to pay Bob Smith and
I said no."



Defendants with the list of physicians interested in creating the surgical center.* Daines also
arranged meetings between Defendants and physicians and generally helped in the
organization, formation and development of the Surgical Center. Daines testified that he
therefore was owed $150,000 by Defendants because he had performed his obligations under
the MOU contract.”

C. Eight-Shares Agreement between Daines and Defendants ASC and Vincent

On December 13, 2000, before the Surgical Center had been established, Daines met
with Defendant Vincent. Defendant Vincent made an oral proposal, which Daines accepted,

that if Daines would forego the $150,000 compensation from Defendants to which Daines

(R. 1726, p.51, 11.13-21--Trial Transcript)(referring to R. 1619, Stipulated Trial Exh. 2), Addendum Exh. 6 (MOU)

32 (Examination of Daines by Mr. Colessides)
What was the next thing you did in connection with the Memorandum of Understanding agreement?
Well, after I divulged the location, I sent over to Richard Vincent and to Bob Smith a list of doctors that I
thought would be interested. I did it by specialty, name, address and I think I put their phone numbers on it.
I'll ask you to look at Exhibit 67.
Okay.
Do you recognize that exhibit?
I do.
What is it?
It's a memo faxed transmittal from me to Richard Vincent setting up the meeting with Dr. McCray and Dr.
Burrows.
Now that has several pages? What you just described is what? The first page?
That's page - first page I believe. It's marked -
And what is the second page?
That is to Bob Smith with the same information.
And what is page - there's a number at the bottom over here on the right side says 0159? What is that?
That starts the list of doctors and it's dated September 26th 0£2000. And it's to Richard Vincent and Bob Smith,
ASC from Welden Daines, Daines List of physicians are at West Valley, Utah by speciality. It goes from that
page through 164.
For what purpose - did you prepare that? Who prepared the exhibit?
Idid.
For what purpose did you prepare it?
One of my obligations under the MOU."
(R. 1726, p.53, 11.18-25, p.54, 11.1-23--Trial Transcript); (R. 1727, p.174, 11.3-15--Trial Transcript, admitting into
evidence Trial Exh. 67), Addendum Exh. 7 (list of physicians)

S
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. (Extensive testimony by Mr. Daines upon examination by Mr. Colessides). (R. 1726, pp.52-56--Trial
Transcript; R. 1619, Stipulated Trial Exh. 2), Addendum Exh. 6 (MOU)
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was already entitled under the MOU, Defendant Vincent personally--and on behalf of ASC
in its independent, pre-Surgical Center, legal capacity--promised in exchange to convey to
Daines 8 Class II Units (shares) in the Operating Entity of the Surgical Center that eventually
would be formed.**

Vincent couched his proposal as an "annuity," which Daines would realize when he
received the eight shares. (Id.) The deal was good for Defendants because they would
discharge their $150,000 obligation to Daines under the MOU, at a cost of only $68,000,
which is what it would cost Defendants to acquire the eight shares to convey to Daines. (Id.)

The deal was good for Daines, who felt it was a "darn good deal because [he knew] what the

34, (Examination of Mr. Daines by Mr. Colessides)
Q (BY MR. COLESSIDES) When did you go see Mr. Vincent?

A December 13th of 2000.

Q Where did the meeting take place?

A In Park City in his office.

Q Who was present at that meeting?

A Just the two of us.

Q Okay. What did he tell you, as best as you can remember, at that time?

A Told me that I would get eight shares.

Q And did you ask him whether or not you would be accepting the eight shares?

A I told him that I would accept the eight shares, yes.

Q And did he give you any reasons why you should be accepting them?

A Well, he told me that it would be an annuity and I knew what the facts were and when he said that would be
an annuity, I thought that's a darn good deal because I know what the figures are.

Q Did you discuss with him at that time that you had $150,000 coming under the Memorandum of Understanding
and what was going to happen to that money?

A Yes.

Q What did you say?

A Well, I said to him if I forego the $150,000 that means that you can buy my eight shares for $68,000 which will
save you money and be of a benefit to you. In the discussion before I said - or we agreed upon the eight shares.

Q When you left on December 13 to come back to Bountiful where you live, did you shake hands with Mr.

Vincent about your deal of eight shares?
MR. WIKSTROM: Objection, Your Honor, he's leading the witness.
THE COURT: It is leading.

Q (BY MR. COLESSIDES) What was your general discussion with Mr. Vincent?

A Well, I don't think - I may have shook hands with him, I don't remember the exact thing, but I felt satisfied. I
thought he was satisfied. I thought we had a good agreement. By that time I had what I considered a special
relationship with him. I - well, I was - I found out that he - I'm LDS, he's LDS, he's a bishop, a returned
missionary, as Mr. Hayward is and I thought I could rely on his word."

(R. 1726, p. 79, 11.6-12; p.80, 11.3-25, p.81, 11.1-14--Trial Transcript)(Emphasis added)
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figures" were; he anticipated that the Surgical Center would be a success, and thus that the
eight shares were a good investment for him in exchange for the $150,000 he was giving up.
(Id.) After Daines accepted Defendants' proposal, he understood that he would not be entitled
to a fee from the Surgical Center.* After Daines accepted Defendants' proposal, he refrained
from enforcing his existing claim under the MOU against Defendants for $150,000.%¢

On April 23, 2003, Daines demanded that Defendants convey the 8 Class II shares in
the Surgical Center's Operating Entity which Defendants had promised to him, but
Defendants refused to do so.”” Daines filed this lawsuit seeking to require Defendants to
convey the eight shares, as well as damages caused by the delay in conveying the shares, plus
interest, costs of litigation and attorneys fees.*® Alternatively, if the value of the shares is not
sufficient to provide Daines the annuity promised, or if for whatever reason Defendants
cannot convey the eight shares, Daines seeks damages in the amount sufficient to provide the

annuity which the shares would have produced, plus interest, costs of litigation and attorneys

%5, (Examination of Mr. Daines by Mr. Colessides)
"Q When you look at paragraph 13 of the Exhibit 8, it did not have anything about your fee, right?

A That's correct.

Q All right. Did that bother you?
A No.

Q Why not?

A

We had our deal on eight shares."
(R. 1726, p. 82, 11.6-12--Trial Transcript (referring to R. 1619, Stipulated Trial Exh. 8), Addendum Exh. 5 (February

12,2001 Term Sheet))(Emphasis added)

36, (Examination of Mr. Daines by Mr. Colessides)

"Q And when you said you had foregone your payment of $150,000 what did you mean by that?

A That was - we had already made our deal on the eight shares (inaudible), so [ wasn't getting any cash out of the
deal."

(R. 1726, p. 87, 11.9-13--Trial Transcript)

7 (R. 1726, p. 897,11.16-25, p.98, 11.1-18--Trial Transcript, admitting into evidence Trial Exh. 82), Addendum
Exh. 8 (4/23/03 fax and letter from Daines to Vincent)

% (R. 1726, p.3, 11.4-8-Trial Transcript-Stipulated Statement); (R. 1-25,Complaint, filed May 08, 2003).
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fees.* Daines also seeks punitive damages against Defendants.*’

D. Daines-Bover Real Estate Agreement; Daines' Request to the Surgical Center for
Assistance in Getting Immediate Payment from Bovyer

The Boyer Company controlled the vacant land upon which the Surgical Center
facility ultimately was constructed.*' On October 8, 2001, Daines billed the Boyer Company
$50,000 it had agreed to pay him, and requested immediate payment for his work when the
Boyer Company's land was selected for construction of the Surgical Center.*> On October 29,
2001, Daines sent a fax transmittal to the Surgical Center, attaching a copy of his October
8, 2001 bill for $50,000 which he had sent to Boyer. The fax sought the Center's assistance

in getting Boyer to make immediate payment to Daines of the $50,000, rather than waiting

¥, (R. 1726, p.3, 11.9-13-Trial Transcript-Stipulated Statement)
“. (R. 1726, p.3, 11.13-14-Trial Transcript-Stipulated Statement)

4 (Examination of Mr. Daines by Mr. Colessides)

"Q Did there come a time where a selection of a site was made by the doctors?

A Yes.

Q What was that site?

A It was a piece of vacant land immediately east of the Granger Clinic building.

Q Who owned that property?

A That's a little bit-eventually I would say who had control of it would be Boyer Company. I never did find out

who the actual owner was, but it was represented to everybody that the Boyer Company had control of it."
(R. 1726, p.101, 11.2-12)
(Examination of Dr. Burrows by Mr. Wikstrom)
"Q And that site was controlled by The Boyer Company.
A Correct. Access was controlled [by] The Boyer Company, yes."
(R. 1727, p.258, 11.1-3)

“. " As we agreed verbally, Bob Smith and I will accept $50,000 as payment for our services. I believe we have

finished our work at this time and should be paid." (R. 1620, Stipulated Trial Exh. 59), Addendum Exh. 9 (Bill from
Daines to Boyer Company)(Emphasis added).
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until the Surgical Center produced revenue.* Such assistance was not forthcoming.*

Although Daines had sought immediate payment from Boyer, the Boyer Company did
not pay him until about a year and a half later, by check for $50,000 dated 3/20/03, which the
Boyer Company sent Daines for his work with respect to the site selection.* The Surgical
Center understood it had no obligation to compensate Daines for his time spent on the site
selection.*t

E. The Surgical Center's Decision to Reimburse Daines $6,000 for his out-of-pocket
expenses

4. "Since we are done with our work on WV we would appreciate seeing if you can get immediate payment
from Boyer."(R. 1621, Stipulated Trial Exh. 80), Addendum Exh. 10 (October 29, 2001 fax transmittal from Daines to
Dr. Burrows)(Emphasis in original)

“_"Dr. Burrows indicated that Weldon [sic] Daines' involvement is pretty well complete and asked whether or
not he should be paid now. It was decided that Weldon [sic] should be paid $6,000 now to cover his costs by West
Valley, which would be reimbursed by Boyer once the lease is executed and the balance paid to Weldon [sic]." (R. 1621,
Stipulated Trial Exh. 91, p.2, 6), Addendum Exh. 11 (West Valley Surgical Center, LLC Board of Managers Meeting
Minutes 10-30-2001); (R. 1619, Stipulated Trial Exh. 10, at ASC001011), Addendum Exh. 12 (December 10, 2001
MCray cover letter from Surgical Center to Daines)(Boyer will pay upon "commencement of lease project")

4, (Examination of Mr. Daines by Mr. Colessides)
"Q And did you ever get paid $50,00?
Yes.
Who did you get paid from?
Boyer Company.
The Boyer Company?
Yes."
(R. 1726, p.102, 11.13-18)

(Argument by Mr. Martinez to the Court)

0 P>0 >

"MR. MARTINEZ: ... The $50,000 did not come from the center or the doctors. It came from the Boyer
Company. A separate deal that Mr. Daines had.

THE COURT: The Boyer Company paid it.

MR. MARTINEZ: Yes. The Boyer Company paid it.

THE COURT: That's right."

(R. 1727, p.287, 11.16-22)(R. 1620, Stipulated Trial Exh. 63), Addendum Exh. 13 (Check from Boyer)

4 (Examination of Dr. Burrows by Mr. Wikstrom)

"A ... During the development stage, and I'm talking real estate development site selection, the builder's <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>