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PARTIES TO THE PROCEEDINGS BELOW

1. The Appellant is Welden L. Daines (“Daines” or “Appellant™). Daines was
the Plaintiff in the proceedings below.

2. The Appellees are Richard B. Vincent (“Vincent”) and ASC Group, L.C.
(“ASC Group”). Vincent and ASC Group were the Defendants in the proceedings below,

and are collectively referred to herein as “Defendants” or “Appellees.”

AmcAmA an



TABLE OF CONTENTS

Page
STATEMENT OF JURISDICTION.......coottriiniirineneriectenmeeeentenieneenissiensesnsssssesssssens 1
ISSUES PRESENTED AND STANDARDS OF REVIEW ....c.ccccoiiinininininiiiniiinns 1
APPLICABLE STATUTES, RULES, AND REGULATIONS ......cccooiviiiiiiiniiiinenes 4
STATEMENT OF THE CASE ...c..oiiiiiiiiiiieteteececectesiesteereeresesensenenassassssnssnsassanes 4
L. NATURE OF THE CASE .....oieeeceectcrcrcecsieseceesnnsaseneresaeienes 4
[I. RELEVANT PROCEDURAL HISTORY ....ccccocimiiiinininiiiiiiiiiinicicnecniinns 5
III. STATEMENT OF RELEVANT FACTS ....ccocciiiiiiiiiiiniiniiicnicncseenes 8
SUMMARY OF THE ARGUMENT .....ccoiiiiiiiiiirtceieccienrienrececeeececesneeens 17
ARGUMENT ..ottt sttt e s r e be e snesnes 20
L. THE TRIAL COURT PROPERLY DIRECTED A VERDICT ON
DAINES’ CLAIMS AGAINST ASC GROUP BECAUSE THE RELEASE
DISCHARGED ALL OF THESE CLAIMS ......cooiiiiinncnreeeeeceeeceenene 20
A.  The Release Is Unambiguous on Its Face and Discharged All of
Daines’ Claims Against ASC Group .......cocceoeeeeereceneceeneceeeeeesencesennes 21
B. The Trial Court Considered All Extrinsic Evidence Offered by
Daines and Properly Determined That the Release Was Not
Ambiguous as a Matter of Law and Discharged Daines’ Claims
AAINSE ASC GIOUD .ouviiiiiiiiiiiiee ettt st eeaes 27
1. Marshaled Evidence of Ambiguity ........cccoooevinienenencnenenninnne 29
2. After Considering Daines’ Evidence and Inferences in Their
Most Favorable Light, the Trial Court Properly Determined
That No Ambiguity Existed and That the Release Could Be
Interpreted as a Matter of Law.......ccccceeviieiiiiniiiniinnnncnieseeeccenees 30

C.  Whether the Release Contains a True “Integration” Clause or Just
Further Exposition of the Scope of the Release Makes No Difference
t0 the OUICOME ...ttt nnens 34

II. ~ THE TRIAL COURT PROPERLY GRANTED A DIRECTED VERDICT
DISMISSING DAINES’ CLAIMS AGAINST VINCENT BECAUSE
DAINES PRESENTED NO EVIDENCE THAT VINCENT DEALT
WITH DAINES IN AN INDIVIDUAL CAPACITY ..o 34

926972 10 iii



TABLE OF CONTENTS

(continued)
Page
III. THE TRIAI COURT PROPERLY DIRECTED A VERDICT AGAINST
DAINES ON HIS FRAUD CLAIM BECAUSE DAINES PRESENTED
NO EVIDENCE TO SUPPORT SEVERAL OF THE ESSENTIAL
ELEMENTS OF THAT CLAIM ....coccoiiiiiiiiniaiiieiereeieeeseeereseeseee e seeaeeseeeenees 38
IV.  DAINES HAD HIS DAY IN COURT AND WAS NOT DEPRIVED OF
ANY CONSTITUTIONAL RIGHTS ....coeiiiiiiiiieeeeeeeeeeieeee e seenens 41
V.  THE TRIAL COURT’S ORDER EXCLUDING THE LIBSCOMB ORDER
SHOULD BE AFFIRMED ......c.iiiiiiiiiiiiiiieneneneeecieiesieeneseesieeeeesaeee e aneaees 42
A.  Daines Failed to Adequately Brief This Issue and It Should Not Be
Considered on APPeal.......cccceecuiiiiiiiiiirieciieiie et eeas 42
B. The Trial Court’s Order Excluding the Libscomb Order Was Within
Its Discretion and Should be Affirmed. ............ccoeiiiieniiniiniiniiniieens 43
C.  Any Error in Excluding the Libscomb Order Was Harmless ..................... 46
VI. APPELLEES FILED THEIR MOTION TO DISMISS THE APPEAL IN
GOOD FAITH, AND APPELLANT IS NOT ENTITLED TO
SANCTIONS ..ttt ettt et ettt sae e e saesraeae s e saesraeasenes 47
CONCLUSION ...ttt esee e se et e s as s e s e e s e e saesseeaseestesseeeneeaneeneenseensesessnessassns 49

NnILOTY 1IN

;‘7



TABLE OF AUTHORITIES

Page
FEDERAL CASES
Brown v. Financial Serv. Corp, 489 F.2d 144 (5th Cir. 1974) ...ccccovvvviiviniiniinininiinns 32
Herrick v. Garvey, 298 F.3d 1184 (10th Cir. 2002) .......cccoviveiivivinininiiiniiniinincenenns 44
United States v. Mangiameli, 668 F.2d 1172 (10th Cir. 1982)....cccccviviiiiniiciiiiiiinne 45
STATE CASES
438 Main St. v. Easy Heat, Inc., 2004 UT 72,99 P.3d 801 ......ccoceririvininininiiinincnnnn, 20
Alf'v. State Farm Fire & Casualty Co., 850 P.2d 1272 (Utah 1993)........ccccccveuevuenes 1,2,21
Anderson v. Schwendiman, 764 P.2d 999 (Utah Ct. App. 1988) ....covriiiriiciiiiiiiciinene 47
Armed Forces Insurance Exch. v. Harrison, 2003 UT 14, 70 P.3d 35...oiiveviviveiiiireees 38
Atlas Corp. v. Clovis National Bank, 737 P.2d 225 (Utah 1987) .....covvvieeiiiicieeierieene 32
Beddoes v. Giffin, 2006 UT App. 130, 2006 WL. 829112 (Mar. 30, 2000) ..........ccccuee.e.. 48
Brookside Mobile Home Park, Ltd. v. Peebles, 2002 UT 48, 48 P.3d 968.................. 20, 27
Butcher v. Gilroy, 744 P.2d 311 (Utah Ct. App. 1987) .ecvveveiiiieieeeeeeeeeteveeseseeeen 21
Cerritos Trucking Co. v. Utah Venture No. 1, 645 P.2d 608 (Utah 1982) .........cceuueeeee. 39
Chenv. Stewart, 2005 UT 68, 123 P.3A A16......oocooeeeeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeesveeeeenneeanes 3
Dahl Investment Co. v. Hughes, 2004 UT App. 391, 101 P.3d 830 ....coovrevrevieericreinnnene 42
Glasscock v. State, 2003 UT App. 254, 2003 WL. 21664764 (July 13, 2003) ................. 47
Jensen v. [HC Hospitals, Inc., 2003 UT 51, 82 P.3d 1076 .....cceooveeeeeeeeneeeeeeeeennn. 3,46
Jensen v. Sawyers, 2005 UT 81, 130 P.3d 325 v iiciieieoeeeeeeeeeeeeeeeereeeeeesseesseesseessssssasnns 42

Management Committee of Graystone Pines Homeowners Association v.

926972.10 A"



TABLE OF AUTHORITIES

(continued)
Page

Graystone Pines, Inc., 652 P.2d 896 (Utah 1982) .........c.cooevvverreiecereeeeeeeenne. 1
Minshew v. Chevron Oil Co., 575 P.2d 192 (Utah 1978) .....c.cvviviveeiereieiereeeeeeeeeeeeeennn 25
Nelson v. Stoker, 669 P.2d 390 (Utah 1983).....c.oiciiiiieeeeeeeeeeeee et eeeeeeeeeeeseesneeeeens 47
Pepper v. Zions First National Bank, N.A., 801 P.2d 144 (Utah 1990).........c.ccoeevvvenen... 26
Peters v. Pine Meadow Ranch Home Association, 2007 UT 2..uueeeeeoeeeeeeeeeereeeasreenennns 42
Peterson v. The Sunrider Corp., 2002 UT 43, 48 P.3d O18.....ooviieeiieeiieeieeeeeeeeeeeeeen, 2
Pratt v. Mitchell Hollow Irrigation Co., 813 P.2d 1169 (Utah 1991) .........ccveevrenne.e. 39-40
ProMax Development Corp. v Raile, 2000 UT 4, 998 P.2d 254 .....ccevvvvvevvieieenann, 48-49
Pugh v. Draper City, 2005 UT 12, 114 P.3d 546 ....coverivveriiieeeeeeeecee et 41
Raile Family Trust v. Promax Development Corp., 2001 UT 40, 24 P.3d 980................. 26
Rasmussen v. Sharapata, 895 P.2d 391 (Utah Ct. App. 1995) c.cceeeoiieiiiieieeeeeneeeeeeeine 43
Redevelopment Agency of Salt Lake City v. Tanner, 740 P.2d 1296 (Utah 1987) ............ 46
Saleh v. Farmers Insurance Exch., 2006 UT 20, 133 P.3d 428.........ovvvvvvveveeennnnen. 21, 22,28
Smith v. Four Corners Mental Health Ctr., 2003 UT 23, 70 P.3d 904 ......c.ooveevrieiiiene. 20
State v. Allen, 2005 UT 11, 108 P.3d 730 .....ccoirireerieieiiiricnereneeccccenncecsnsaeesaeennnnes 44
State v. Anderson, 789 P.2d 27 (Utah 1990) .........ooovimiiiriiriieiieriereeeceecceecceceneesnneens 41
State v. Caballero, 2005 UT App. 59, 2005 WL. 314455 (Feb. 10, 2005) .....ccccevevuvvnnnnn 47
State v. Cruz-Meza, 2003 UT 32, 76 P.3d 1165.....c.cccieiiiiiniiiiriciiniiiiicninccccicrsne e 3
State v. Duccini, 2006 UT App. 407 2006 WL. 2834553 (Oct. 5, 20006) .......cccoveueneen 48-49
State v. Leatherbury, 2003 UT 2, 65 P.3d 1180.....ccoiiiiiiiiiiiiireeeeenieeeceees 48

Q74077 10



TABLE OF AUTHORITIES

(continued)
Page
State v. Pena, 869 P.3d 932 (Utah 1994) .....ccoiiiiiiiininiiiiiriiniceiieniinnesnissssssneseeessenes 3
State v. Rimmasch, 775 P.2d 388 (Utah 1989)......c.coviiiiiiiciitiic s 44
State v. Vargas, 2001 UT 5,20 P.3d 271 cccuivoiiiiiiiiieneinicnincenienieieeisisiesasnssnsnsnsnsnas 45
In re Stevens' Estate, 130 P.2d 85 (Utah 1942) ..ot 26
Swan Creek Village Homeowners Association v. Warne, 2006 UT 22, 134 P.3d

L1222 ettt et e e st a et e s e et et e bt ean et eneenta 26
The Republic Group, Inc. v. Won-Door Corp., 883 P.2d 285 (Utah Ct. App. 1994) ........ 39
Tretheway v. Furstenau, 2001 UT App. 400, 40 P.3d 649 .....cccooveiviiiiiniiiniininceeceene 32
Turville v. J&J Properties, L.C., 2004 UT App. 389, 2004 WL. 2404688 (Oct. 28,

2004) ettt ettt e e r e ket et et et et et et e ta e e seaeneeateseenen 47
University of Utah v. Shurtleff, 2006 UT 51, 144 P.3d 1109.......ccoiiiiiiiininnircceee 3
Van Dyke v. Van Dyke, 2004 UT App. 37, 86 P.3d 767 ....oovevreeeeeeeeeeeeeeeneeeee 42
Ward v. Intermountain Farmers Association, 907 P.2d 264 (Utah 1995)............... 2,27-28
West v. Thomson Newspapers, 872 P.2d 999 (Utah 1994) .........ccoeviievreieeeeeecceeee, 3
Winegar v. Froerer Corp., 813 P.2d 104 (Utah 1991) .....ccoviiviiieiiieiecee 21,28-32

STATE STATUTES
Utah Code Ann. § 48-2C-102(14), (17) c.curueeeueeieeireeeiisieetee ettt enenene 24
Utah Code ANN. § 48-2C-104 .......oomiieieeeeeeeee et eee e e easeeseas 24
Utah Code Ann. §§ 48-2¢-601, 602 ........ccocovumrirmrinrrriiereeeeeeeeeseeeee s esseese e eeeeeeseneeens 24
Utah Code ANN. § 78-2-2(3) .....ouiururirereeirineenineneeeetete et sse st eeeeenesenessnes 1

926972 10 vii



TABLE OF AUTHORITIES

(continued)
Page
COURT RULES
Utah R APP. Pu24(@) ettt ettt ettt s ans s s nnens 42
Utah R APP. P 33(2) oottt e ettt sas et e ne 1,4
Utah R. EVId. 402....cciiiiiiiiicertetertestese e seassaesneseassassasssaseassasssansanes 4,19, 44, 45
Utah RUEVIA. 403 ...ttt a e 4,19, 44, 45
Utah R.UEVIA. 404 ...ttt sts e te e s sa et e s e sse et s esseneans 4,19, 44
Utah R.EVId. 608.....cuiiiiiiiiiiiiicererecercne e et 4,19, 42, 44-45
Utah RLUEVIA. 801 ..ttt s 4,19, 44
Utah R EVId. 802 ...ttt e e sre et n s sn e e e 4,19, 44
Utah R, EVid. 803(8) ..cveiieiieeieieeerieeteceeeteeesteete sttt et eeesnes s esancssssstssassntsssnevenns 44
Utah R, Civ. Pu S0(2) ceeeericeieiirieireieseesese ettt eceree st e see e e e e sasenaesnsenns 1,3,4,6, 19

nALnTn 1IN



STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to Utah Code Ann. § 78-2-2(3)(j).

ISSUES PRESENTED AND STANDARDS OF REVIEW

Issue 1: Did the trial court properly grant a directed verdict on all of Daines’
claims against ASC Group based on the “Conditional Release of Liability” Daines signed
in December 2001 (“Release™)?

Directed verdicts are appropriate when “the court is able to conclude, as a matter
of law, that reasonable minds would not differ on the facts to be determined from the
evidence presented,” and that the moving party is entitled to judgment. Mgmt. Comm. of
Graystone Pines Homeowners Ass’n v. Graystone Pines, Inc., 652 P.2d 896, 897-98
(Utah 1982). Directed verdicts are reviewed de novo, applying the same standard as the
trial court. See id. at 898. This Court must therefore “examine the evidence in the light
most favorable to the losing party, and if there is a reasonable basis in the evidence and in
the inferences to be drawn therefrom that would support a judgment in favor of the losing
party, the directed verdict cannot be sustained.” Jd.

Issue 1(a): Did the trial court correctly conclude that the Release was
unambiguous and could be interpreted as a matter of law?

Whether an ambiguity exists in a contract is a question of law reviewed for
correctness. See Alf'v. State Farm Fire & Cas. Co., 850 P.2d 1272, 1274 (Utah 1993).

Issue 1(b):  Did the trial court correctly interpret the Release to relinquish

all of Daines’ claims against ASC Group?

926972 10



Where a contract is unambiguous, its interpretation is a question of law
reviewed for correctness. See Peterson v. The Sunrider Corp., 2002 UT 43, 9 14, 48 P.3d
918, 924.

Issue I(c): After considering all extrinsic evidence offered by Daines,
did the trial court properly determine that there was no latent ambiguity in the Release,
and that it discharged all of Daines’ claims against ASC Group as a matter of law?

Whether an ambiguity exists in a contract is a question of law reviewed for
correctness. See Alf, 850 P.2d at 1274. “[I]f after considering [extrinsic] evidence, the
court determines that the language of the contract is not ambiguous, then the parties’
intentions must be determined solely from the language of the contract.” Ward v.
Intermountain Farmers Ass’'n, 907 P.2d 264, 268 (Utah 1995). Where a contract is
determined to be unambiguous, its interpretation is a question of law reviewed for
correctness. See Peterson, 2002 UT 43 at § 14.

Issue 2: Did the trial court correctly grant a directed verdict on Daines’
claims against Vincent, individually, where Daines offered no evidence to prove that
Vincent dealt with Daines in an individual capacity rather than as a representative of ASC
Group?

See supra Issue 1 for applicable standard of review.

Issue 3: Did the trial court correctly grant a directed verdict on Daines’ fraud
and punitive damage claims where Daines offered no evidence to establish several of the
essential elements of his claim?

See supra Issue 1 for applicable standard of review.

07407 1N



Issue 4: Does the grant of a directed verdict in accordance with the
standard’s set forth in Utah Rule of Civil Procedure 50(a), and controlling case law,
violate the losing party’s constitutional right to his day in court and/or to a trial by jury?

Constitutional questions are legal questions reviewed de novo. See Univ. of Utah
v. Shurtleff, 2006 UT 51, 15, 144 P.3d 1109, 1114. As a general rule, this Court
“should avoid reaching constitutional issues if the case can be decided on other grounds.”
West v. Thomson Newspapers, 872 P.2d 999, 1004 (Utah 1994).

Issue 5: Did the trial court abuse its discretion in excluding evidence of
findings of fact made by another judge in an unrelated case against Vincent regarding
Vincent’s credibility in that case?

“A district court has broad discretion to admit or exclude evidence and its
determination typically will only be disturbed if it constitutes an abuse of discretion.”
Chen v. Stewart, 2005 UT 68, 427, 123 P.3d 416, 425 (quotations omitted). See also
State v. Cruz-Meza, 2003 UT 32, 98, 76 P.3d 1165, 1167 (“Although the admission or
exclusion of evidence is a question of law, we review a district court’s decision to admit
or exclude specific evidence for an abuse of discretion.”). This Court will not reverse a
trial court’s decision to exclude evidence “unless it was beyond the limits of
reasonability.” Jensen v. IHC Hosps., Inc., 2003 UT 51, 957, 82 P.3d 1076, 1089

(quotations omitted)."

! Daines cites State v. Pena, 869 P.3d 932, 936 (Utah 1994), for the proposition that
evidentiary rulings on a motion in limine should be reviewed for correctness. See
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Issue 6: Appellees filed a motion to dismiss the appeal for lack of jurisdiction
because the trial court had not yet entered a final judgment. After the trial court entered
final judgment, Appellees withdrew the motion as moot. Was the motion to dismiss
brought in good faith and are sanctions appropriate under Utah Rule of Appellate
Procedure 33(a)?

Sanctions may be awarded under Rule 33(a) only if the motion to dismiss was
“frivolous” or made “for delay.”

APPLICABLE STATUTES, RULES, AND REGULATIONS?

Utah Rule of Civil Procedure 50(a).
Utah Rules of Evidence 402, 403, 404, 608, 801 and 802.
Utah Rule of Appellate Procedure 33(a).

STATEMENT OF THE CASE

L NATURE OF THE CASE

In this action, Daines seeks to enforce an oral agreement, and to obtain equity
shares in the West Valley Surgical Center, LLC, n/k/a the Utah Surgical Center, LLC,
(the “Surgical Center”), in return for services he rendered in 2000-2001 relating to the

formation, organization, and development of the Surgical Center. Although ASC Group

Appellant’s Br. 4-5, n. 20. Daines’ reliance on Pena is misplaced. Pena was a criminal
case involving the suppression of evidence on constitutional grounds. Pena does not
apply in this case and does not supplant the long-applied “abuse of discretion” standard
applied to evidentiary rulings in civil cases.

2 Pursuant to Utah Rule of Appellate Procedure 24(a)(6), the relevant provisions of
these rules are set forth verbatim at Appellees’ Addendum, Tabs A-H.



and Vincent disputed the existence of an oral contract at trial, they acknowledged that the
trial court should assume the existence of the agreement for purposes of their motion for
directed verdict. In ruling on Defendants’ motion, the trial court assumed the existence
of the oral agreement, but ruled as a matter of law that Daines signed an unambiguous
Release by which he voluntarily relinquished any claims he had against the Surgical
Center and its members, including ASC Group, arising out of or relating to the formation,
organization, development, or operation of the Surgical Center. Daines received $56,000
in consideration for the Release. This appeal is directed, for the most part, to the trial
court’s interpretation of the Release.

II. RELEVANT PROCEDURAL HISTORY

The case was tried to a jury on August 7 and 8, 2006. At the close of Plaintiff’s
case the trial court granted three of Defendants’ motions for directed verdict and
dismissed all of Daines’ claims against Defendants on the merits. The first order
dismissed all of Daines’ claims against ASC Group based on the Release signed by
Daines. (R. at 1661-76.°)

The second order dismissed all of Daines’ claims against Vincent, individually.

This order was based on the trial court’s conclusion that Daines presented no evidence to

3 A copy of the trial court’s “Order Granting Motion for Directed Verdict on all
Claims Against ASC Group, L.C.” may be found at Addendum Exhibit 19 to Appellant’s
Brief.
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establish that Vincent had acted or undertaken any obligations in an individual capacity,
rather than as a representative of ASC Group. (R. at 1657-60.%)

The third order dismissed Daines’ fraud claims against both Defendants. The trial
court concluded that Daines had presented no evidence to establish several of the
essential elements of his fraud claim. (R. at 1651-56.)

The trial court entered its orders granting Defendants’ motions. for directed
verdicts on August 22, 2006. (R. at 1651-76.) The August 22 orders expressly
contemplated the later entry of a judgment. On September 6, 2006, counsel for
Defendants served upon counsel for Daines a proposed judgment that included a
provision awarding costs pursuant to Utah Rule of Civil Procedure 54(d). (R. at 1691-
98.) On September 8, 2006, after a discussion between counsel regarding the proposed
form of judgment, and before judgment was entered, Daines filed a notice of appeal. (R.
at 1677-79.) On September 12, 2006, Daines filed objections to the proposed judgment
asserting, among other things, that his notice of appeal divested the trial court of
jurisdiction to award Defendants their costs under Rule 54(d). (R. at 1699-1704.%)

Defendants filed a response to Daines’ objections, arguing that the notice of

appeal was premature and that it did not divest the trial court of jurisdiction to enter

* A copy of the trial court’s “Order Granting Motion for Directed Verdict on all
Claims Against Richard Vincent, Individually” may be found at Addendum Exhibit 20 to
Appellant’s Brief.

5 A copy of the trial court’s “Order Granting Motion for Directed Verdict on
Plaintiff’s Claims for Fraudulent Inducement and Punitive Damages” may be found at
Addendum Exhibit 21 to Appellant’s Brief.



judgment and to award costs. (R. at 1691-98.) On September 15, 2006, Defendants filed
a motion in this Court to dismiss the appeal for lack of jurisdiction because final
judgment had not been entered below.® (Sup. Ct. Docket No. 7.) Daines responded on
September 21, 2006, claiming that the motion was frivolous and requesting sanctions.
(Sup. Ct. Docket No. 9.) On October 23, 2005, this Court entered an order deferring
ruling on Defendants’ motion to dismiss and Daines’ request for sanctions “until plenary
presentation on the merits.” (Sup. Ct. Docket No. 16.)

Daines also appeals from the trial court’s resolution of pre-trial motions in limine
relating to the admissibility of certain findings of fact entered by Judge Robert K. Hilder
in an unrelated case styled Libscomb v. Vincent, et al., in which Judge Hilder found,
among other things, that “Vincent is not a credible witness.” (“Libscomb Order”).” The
trial court held a hearing on the motions in /imine on March 23, 2006, and entered an
order on April 5, 2006, granting Defendants’ cross motion and ordering Daines and his
counsel “not to use or refer to the Libscomb Order in his case-in-chief, during cross-
examination, or at any other time during trial.” (R. at 965.) Daines did not call Vincent

as a witness at trial.

6 Appellees’ motion to dismiss was rendered moot by the trial court’s entry of
Judgment on October 11, 2006. (R. 1717-19.) Appellees learned of the entry of
judgment on October 23, 2006, and promptly notified this Court and withdrew their
motion to dismiss as moot. See October 24, 2006, Letter from Michael P. Petrogeorge to
Pat Bartholomew, Clerk of the Court. (Sup. Ct. Docket No. 18.)

7 A copy of the Libscomb Order may be found at Addendum Exhibit 4 to Appellant’s
Brief.
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III. STATEMENT OF RELEVANT FACTS®

Background Facts

ASC Group is in the business of organizing, developing and managing surgical
centers. (R. at 1064.) Richard Vincent founded ASC Group and was, at all relevant
times, its Chairman. (Id.)

Plaintiff is a retired Certified Public Accountant who has provided accounting, tax
preparation, and investment consulting services to a number of physicians during the
course of his career. (Tr. 44-46.) Daines developed a long-standing professional
relationship with one of his physician clients, Dr. Douglas Burrows. (/d. at 222-23.) Dr.
Burrows paid Daines a monthly retainer to act as his financial advisor, and Daines
conceded that he owed Dr. Burrows fiduciary duties. (Id. at 110-12, 238-39.)

In 2000 Dr. Burrows asked Daines to assist him and his colleagues in finding a
company that could help them set up a surgical center. (Id. at 48-49, 111, 169.) Daines
approached ASC Group in September 2000. (/d. at 49.) Unbeknownst to Dr. Burrows,
Daines refused to introduce the doctors to ASC Group unless and until ASC Group
signed a Memorandum of Understanding and Non-Disclosure Agreement (“MOU”)

agreeing that ASC Group, or the Surgical Center to be formed, would pay Daines a

8 The following facts were undisputed at trial. Many of these facts are taken from the
extensive findings the trial court made in connection with its ruling on the motions for
directed verdict. (See R. at 1661-76.) Daines does not challenge any of the trial court’s
factual findings on appeal, except as they relate to the interpretation of the Release.
These facts will be marshaled in the light most favorable to Daines.

® The Trial Transcript consists of two volumes. Volume I contains pages 1-121 (R. at
1726), and Volume II contains pages 122-322 (R. at 1727).



$150,000 finder’s fee for introducing ASC Group and the physicians and assisting with
the due diligence and feasibility determination. (/d. at 112-14, 242-43.) Under the terms
of the MOU, the finder’s fee would be payable $50,000 upon start-up of the surgical
center, with the balance in 24 equal monthly installments thereafter. (Id. at 148; Trial Ex.
210)

Vincent signed the MOU on behalf of ASC Group. (Trial Ex. 2.) After the MOU
was signed, Daines forwarded to ASC Group a list containing the names, addresses, and
practice specialties of approximately thirty doctors who might be interested in forming
the Surgical Center. (Tr. 53-56.) Most of the information on this list came from Dr.
Burrows and his colleagues. (Id. at 114-15, 246-47.) Daines also assisted with due
diligence and obtained information used in the feasibility determination.

Dr. Burrows did not learn of the existence of the MOU until months after this
litigation commenced, which was more than three years after the MOU was signed and
months after the Surgical Center began operations. (/d. at 232-33, 241-42.) According to
Dr. Burrows, neither he nor the other doctors would have agreed to pay Daines a finder’s
fee for introducing them to ASC Group. (/d. at 245.)

From late September through November 2000, ASC Group principals met on
several occasions with Daines and the group of doctors who were interested in forming a

surgical center, prepared a preliminary feasibility study, and drafted the initial term sheet

' Although the stipulated and admitted trial exhibits are part of the official record on
appeal, they have not yet been given record number pagination.
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for the proposed Surgical Center. (Id. at 56-66; see also Trial Ex. 3 (initial Proposed
Term Sheet), Trial Ex. 24 (Feasibility Study), Trial Ex. 26 (Informational Brochure).)

The doctors met with Daines in December 2000. (Tr. 78, 141.) During that
meeting they discussed the fact that it would be a direct conflict of interest for Daines to
represent both ASC Group and the doctors in the negotiations surrounding the formation
of the Surgical Center, or for Daines to represent the doctors while he was receiving a fee
from ASC Group. (Id. at 233-35, 247-48.) It was agreed that Daines would therefore
proceed to represent only the doctors in the negotiations for the Surgical Center. (/d. at
248-49.)

Daines testified that he met with Vincent on December 13, 2000, and that Vincent
orally agreed that ASC Group would transfer to Daines eight of the twenty units of
ownership (“Shares”) that ASC Group would ultimately hold if the Surgical Center were
to be formed. (/d. at 80.) Daines testified that the consideration for the oral agreement
was his relinquishment of his right to receive the $150,000 finder’s fee pursuant to the

MOU."" No document reflects or mentions an oral agreement. (Id. at 132-36.) There are

" The trial court found that there was “barely a scintilla of evidence, consisting solely
of the testimony of Plaintiff, that Plaintiff and ASC Group entered into [the] oral
agreement.” (R. at 1661-76.) The court additionally noted:

The Court has serious doubts whether there is a reasonable basis in the
evidence to support a finding that an enforceable oral contract was formed
and doubts that any reasonable jury could so find. But it is not necessary to
make this determination in order to resolve the motion for a directed
verdict. Accordingly, and for purposes of this motion, the Court will
assume that the alleged oral agreement was made.

(Id. at 1668.)



no notes of the meeting. (/d. at 132-33.) There is no confirmatory letter or email. (/d. at
133-34.) In the winter of 2000-2001, Daines did not mention the existence of an oral
agreement to any of the doctors or anyone at ASC Group (other than the conversation
with Richard Vincent on December 13). (Id. at 134-35.) None of the term sheets
exchanged between ASC Group and the doctors mentions an oral agreement. (Trial Exs.
3,4,8,52,54)

On December 20, 2000, one week after Daines said the oral agreement was made,
Daines met with Vincent and Bruce Heywood, another principal of ASC Group. (Tr.
139.) The only notes of that meeting indicate there was a discussion about “4 shares” or
“pay the fee” to Daines. (Trial Exs. 34, 65.) There is no reference to eight Shares or an
oral agreement having been made. (/d.)

On January 4, 2001, Daines had a conversation with Vincent in which he told
Vincent that he had “torn up” the MOU and would be working solely for the doctors.
(Tr. 141-42; Trial Ex. 32.) The only notes from this conversation contain no reference to
an oral agreement for eight Shares. (Trial Ex. 32.)

On January 10, 2001, Daines sent an email to Vincent in which he was
negotiating, on behalf of the doctors and against ASC Group, some of the critical terms
that needed to be decided before the Surgical Center could be formed. (Tr. 142-45; Trial
Ex. 73.) Among the terms set forth in the email, Daines wrote: “Nothing for me.” (Trial
Ex. 73.) Although the initial term sheets in November 2000 referenced a payment to
Daines in the form of $150,000 cash or equity (Trial Exs. 3, 4), none of the term sheets

prepared after November, up to and including the final term sheet signed by ASC Group
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and the doctors in February 2001, provides for any type of compensation to Daines. (Tr.
130-31, 145-46, 150; Trial Exs. 3, 4, 8, 52, 54.)

During the course of the negotiations between ASC Group and Daines (on behalf
of the doctors), Daines negotiated aggressively and was able to get, inter alia, a $100,000
reduction in ASC Group’s development fee, and a reduction in the initial term of its
management agreement from ten to five years. (Tr. at 76-77, 149, 231, 249-50; Trial
Exs. 3, 5, 8.) Daines admitted that he worked to negotiate the best deal he could for the
doctors because he owed them a fiduciary obligation. (Tr. 76-77, 138.) All of the gains
that Daines negotiated for the doctors came at the expense of ASC Group. (/d. at 149.)

After the final term sheet was signed in February 2001 (Trial Ex. 8), a Private
Placement Memorandum (“PPM”) was prepared. (Trial. Ex. 56.) This document
allowed for only two classes of Shares—“Class I” and “Class II.” The PPM further
provided that only physicians could hold Class I Shares, that only ASC Group could
purchase and hold Class II Shares, and that no one other than ASC Group could hold
more than five Shares. (Trial Ex. 56 at BUR000014, BUR000021; Tr. 252-56.) The
PPM also provided that no member could transfer their Shares in the Surgical Center.
(Trial Ex. 56 at BUR000066.) Under the express language of the PPM, the transfer of

eight Shares from ASC Group to Daines would not have been permitted unless such a



transaction was later authorized by the Board of Managers of the Surgical Center. (Trial
Ex. 56 at BUR000022, BUR000066; Tr. 151-52, 255-56.)"

Once the operating company for the Surgical Center had been formed the parties
turned their attention to finding a site for the Surgical Center. (Tr. 98.) The doctors
asked Daines to explore possible sites for the Surgical Center. (/d. at 98-99.) Daines
hoped to be the developer of the project, and undertook these efforts knowing that he
would be compensated only if he was selected as developer. (/d. at 99, 257-59.)

Daines was not selected as developer. On September 25, 2001, the decision was
made to build the Surgical Center at a site near the Granger Clinic that was controlled by
The Boyer Company (“Boyer”), and to use Boyer as developer. (Id. at 101, 153-54.)
There is no evidence that Daines did any work for or on behalf of Boyer.

The day of the selection, Daines was “feeling uncomfortable” so he called Vincent
to inquire when he was going to receive his eight Shares. (/d. at 106-08.) Vincent’s
response was: “What eight Shares?” (Id. at 108, 155.) Daines testified that he
understood the phone call to mean that Vincent was “trying to chisel me on the eight
shares.” (Id. at 108.) Daines’ handwritten notes, made around September 25, 2001, do
not reflect any agreement to give him eight Shares. (Tr. 157; Trial Ex. 64.) Rather, they

say: “All we asked for me [was] 8 units.” (Trial Ex. 64 (emphasis added).)

'> The PPM restrictions are also set forth in the Operating Agreement for West Valley
Surgical Center, LLC, dated April 11,2001 (“Operating Agreement”). (Trial Ex. 57.)
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Facts Relating to the Release

Following the selection of the Boyer site, the members of the Board of Managers
for the Surgical Center decided to pay Daines $50,000 for his services related to the
Surgical Center. (Tr. 101-02; Trial Ex. 62.) They determined that this money would be
paid by Boyer out of its developer’s fee once the facility was constructed and in
operation. (Trial Ex. 62.)

On October 29, 2001, Daines sent Dr. Burrows, his client and a member of the
Board of Managers for the Surgical Center, a faxed message stating: “Since we are done
with our work on W/est] V[alley] we would appreciate seeing if you can get immediate
payment from Boyer.” (Trial Ex. 80."*) Attached to the fax was a letter to Boyer in
which Plaintiff states: “As we agreed verbally, Bob Smith and I will accept $50,000.00
as payment for our services. I believe we have finished our work at this time and should
be paid.” (Id.)

On November 1, 2001, Daines sent ASC Group, as manager of the Surgical
Center, an “Invoice #9.” He wrote on the invoice: “$50,000 promised by Boyer
Company for Work on Different Sites for WV S[urgical] C[enter] building.” (Trial Ex.
10.") The invoice also indicated $6,000 due as “partial fee for building portion WV City

balance $44,000.00 payable upon signing of lease.” (Id.)

1> A copy of Trial Ex. 80 may be found at Addendum Exhibit 10 to Appellant’s Brief.
A copy of Trial Ex. 10 may be found at Addendum Exhibit 24 to Appellant’s Brief.



On December 10, 2001, more than a month after Invoice #9 was sent to the
Surgical Center, Dr. David McCray, Chairman of West Valley Surgical Center, LLC,
sent Daines a letter re “Invoice #9” stating, in relevant part:

Thank you for the services you rendered to West Valley Surgical Center,
LLC during the due diligence and organizational phase of the
development. Check Number 1010 in the amount of $6,000.00
representing payment towards your fee totaling $50,000 has been prepared
by West Valley Surgical Center, LLC. The check will be sent you
immediately upon receipt of the conditional release form attached to this
letter.

As you know, The Boyer Company, Developer, will pay the balance upon
commencement of the lease for the project.

(Trial Ex. 10 (emphasis added).)
Enclosed with this letter was the proposed Release. (/d.) The operative portion of
the Release provides:

We, Welden L. Daines and Robert Smith, do hereby conditionally release
West Valley Surgical Center, LLC or any of its members from any and all
liabilities and or claims in connection with services provided by us for the
due diligence, acquisition of real estate, or any other services rendered
to date for West Valley Surgical Center, or on behalf of its members, for
the organization, development and operation of an ambulatory surgical
center in the West Valley and any services connected with the same.
This release encompasses and satisfies any prior agreements and
discussions whether written or verbal by West Valley Surgical Center,
LLC or any of its members.

(1d. (emphasis added).)
Dr. Burrows saw the Release before it was sent to Daines, and testified that it was
intended to protect the Surgical Center and its members from any continuing

responsibilities or liabilities to Daines for anything having to do with the Surgical Center.
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(Tr. 265-67.) He also testified that ASC Group was, “by definition,” a member of the
Surgical Center. (Id.)
Daines read and signed the Release without requesting any changes. (/d. at 103,
162.) Daines is a sophisticated businessman and certified public accountant, and testified
that he was not under any duress or disability when he signed the Release. (/d. at 163.)
Daines and his witnesses testified that Daines had performed various services prior

9 &«

to signing the Release. These included services related to “due diligence,” “acquisition
of real estate,” and other services relating to the “organization,” “development” and
“operation” of the Surgical Center. (/d. at 157-59 (Daines), 179-182 (Robert Smith), 213
(Scott Stuart) & 260-64 (Dr. Burr