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PLAINTIFFS/APPELLANTS (hereinafter “appellants” or “Satsudas”) submits the

following as his brief of Appellant herein:
JURISDICTIONAL AUTHORITY

Jurisdiction to hear the above entitled appeal is conferred upon the Court pursuant

to Utah Code Annotated 78-2-3(J).



STATEMENT OF CASE
This civil appeal brought by the Appellants, Satsudas, as buyers and the Appellees,

Ohs, as sellers of a forty (40) unit motel, known as Capitol Motel and located at 1792
South State Street, Salt Lake City, Utah.

Satsudas filed their complaint on March 15, 1991 alleging three cause of actions:
(1) Breach of the Express Warranties contained in the Earnest Money Agreement between
Satsudas and Ohs, dated November 16, 1989; (2) Intentional misrepresentation and failure
to disclose, a breach of implied covenant to deal in good faith; and (3) Fraud (R.O.A. 2-7).
Addendum No. 1:

Ohs filed a Motion to Dismiss for failure to joint an indispensable party, i.e., Ohs’
predecessor, Ums, third party defendants. (R.O.A. 22-26). The motion was denied on
June 24, 1991. |

Ohs filed a Third Party Complaint against Ums. The first three causes of action is
similar to Satsudas’ complaint. Ohs added a fourth claim of action for indemnification and
contribution for any judgment against Ohs by Satsudas; fifth cause of action requests
punitive damages and the sixth cause of action alleges unjust enrichment (R.O.A. 52-56).
Addendum No. 2:

Ums filed a Motion to Quash Service of Process on September 25, 1991. After
various pleadings between Ohs and Ums, the Motion to Quash was granted on January 4,
1993 without prejudice (R.O.A. 163-165).

Ohs appealed the Order quashing the service of process (R.O.A. 177-178) on
February 2, 1993.

Ohs’ Motion to Reconsider or In the Alternative, Motion for Leave to File Third
Party Complaint reiterating Satsudas’ claims, requesting indemnity and reimbursement for
Ums should Satsudas prevail in their claim against Ohs and adding three independent

causes of action.



After the trial, the Court dismissed the plaintiffs’ claim and Third Party Complaint
and awarded Ohs Attorney’s fees of $44,959.86 (Judgment entered May 5, 1995 and June
9, 1995). Addendum 7-8.

- Also the Court awarded Ums attorney’s fees against Plaintiffé in the amount of
$56,126.77. (Supplemental Judgment entered July 7, 1995). Addendum 18-19.
| STATEMENT OF ISSUES

1. Whether the abrogation clause (paragraph O of Earnest Money Agreement)
reserving express warranties survives the merger doctrine set forth in Secor v. Knight, 716
P.2d 970 (Utah 1986) Maynard v. Wharton, 284 Utah Adv. Rep. 35, February 23, 1996.

Appellate standard for review of the Court’s determination is one of “correctness”.
Schafir v. Harrigan, 849 P2d 1384, (Ut. App. 1984) No particular defense is given to the
Court ruling on questions of law. Provo River Water Users v. Morgan,, 857 P.2d 927,
931 (Utah 1993), Embassy Group, Inc. v. Hatch, 865 P 2d 1366 (Utah App. 1993).

2. Whether the express warranties in the Earnest Money Agreement as to the
plumbing, heating, air conditioning, ventilating, electrical systems, comes within the
exception to the merger doctrine, as collateral rights which survive the merger doctrine.

Appellate standard for review is one of correctness. Schafir v. Harrigan,
Supra, Provo Water Users Association v. Morgan, Supra. ‘

3. Whether representations and understanding of the Satsudas and Ohs that a
forty (40) unit rental operation was being sold and purchased, renders the Ohs legally
responsible for the cost of restoration and loss of profits arising from the closure of the
units to meet the parties’ understanding.

Standard for review is the Court’s Finding of Facts are reviewed under a
clearly erroneous standard. Alta Indus. Ltd. v. Hurst, 846 P2d 1281 (Utah 1993). The
Court’s Finding of Facts would be clearly erroneous if they are lacking in support as'to be
against the clear weight of the evidence. Doelle vs. Bradley, 784 P.2d 1176, 1178 (Utah
1989).



4. Whether the Ohs breached their obligation to perform and contact in good
faith when Ohs represented that the Capitol Motel had forty (40) rental units and had
income arising from the rents of forty (40) units after being advised by his predecessor,
Unms, that five to six of the rooms were added without a building permit.

Standard for review: Appellant must marshal evidence in support of the
findings and then demonstrate that despite the evidence the Court finding one so lacking in
support as to be against the clear weight of evidence. West Valley City v. Majestic Inv.
Co., 818, P.2d 1311, 1313 (Utah App. 1991).

5. Whether Satsudas met their burden of proof, i.e.; clear and convincing
evidence that Ohs’ actions constituted fraud when Ohs sold a forty (40) unit remodeled
motel, knew that some of the rooms were built without complying with code requirements.
Satsudas were induced the purchase by the income reportedly to be made from a forty (40)
unit operation and the Satsudas relied on Ohs’ representation and could not have discovered
that the rooms were not in conformity by the visual inspection of the premises.

Standard for review: The standard for review is similar to issue 3 and 4.

6. Whether Ohs are entitled to attorneys fees against Satsudas under wording
of the Earnest Money Agreement which, if abrogated and merged into the closing
documents, would necessarily eliminate any contractual basis for awarding Ohs attorney’s
fees.

Standard for Review is one of correctness and no particular deference given
to the Trial Court ruling in question of law. Provo River Water User v. Morgan, Supra.

7. Whether the Deed of Trust and Trust Deed Note between Ohs and Satsudas
serve as a contractual basis for awarding Ohs’ attorney’s fees when Satsuda were not in
default in their obligation under the Trust Deed or Trust Deed Note.

Standard for Review is the same as Issue No. 6.

8. Whether the Assignment of Contract between the Ohs, as assignors and

Satsudas, as Asignees, serve as a contractual bases for awarding attorney’s fees to Ohs



against the Satsudas where there is no act or omission with the Satsudas to trigger a breach
or default by Satsuda in relation with the Satsudas’ performance in the real estate contract.
Standard for Review is the same as Issue No. 6.

9. Whether the Assignment of Contract between the Ohs and Satsudas can be a
contractual bases for awarding attorney’s fees to Ums against Satsudas when there is not
breach or default by Satsudas in their performance to pay Ums.

Standard for Review is the same as Issue No. 6.

10. Whether the Real Estate Contract between the Ohs and Ums is a contract basis
for awarding attorney’s fees to Ums against the Satsudas where the Paragraph 15 of the
real estate contract reads

“Attorney’s Fees: Both parties agree that, should either party default in any of the
covenants or agreements herein contained, the non-defaulting party or, should litigation be
commenced, the prevailing party in litigation shall be entitled to all costs and expenses,
including a reasonable attorney’s fee, which may arise or accrue from enforcing or
terminating this contract, or in obtaining possession of the Property, or in pursuing any
remedy provided hereunder or by applicable law” and where there is no action enforcing or
terminating the real estate contract for or against the Satsudas.

Standard for Review is the same as No. 6.

11. Whether the reasonableness of Ohs claim for attorneys fees can be legally
sustained where the Ohs verified application for attorney’s fees fails to state that the fees
billed for the total representation of the case, i.e., defense of Satsudas claim and
prosecution of third party complaint are fees customarily charged in the locality for similar
services.

Standard for Review is the same as No. 6.

12.  Whether the reasonableness of the fee charged by Grant W. P. Morrison,

defendant’s predecessor attorney can be legally sustained without a verification by Grant

W. P. Morrison and based solely upon Mr. Morrison’s billing to the Ohs.



12.  Whether the reasonableness of the fee charged by Grant W. P. Morrison,
defendant’s predecessor attorney can be legally sustained without a verification by Grant
W. P. Morrison and based solely upon Mr. Morrison’s billing to the Ohs.

Standard for Review as to the reasonableness of attorney’s fees is in the
sound discretion of the trial court and will not be overturned in the absence of a showing of
clear abuse. Dixie State Bank v. Bracken, 764 P2d 985 (UT 1988). Although considerable
deference is accorded the factual finding, conclusions of law arising from these findings are
to be reviewed for correctness and are given no special deference on appeal, Bingham v.
Bingham, 872 P2d 1065.

13. Whether the reasonableness of the total fee claimed by the Ohs can be
sustained where verified application for attorney’s fees includes attorneys fees for the
defense of Satsudas’ claims and the prosecution of Third Party Complaint without
delineating or segregating which fees are applicable to the separate actions.

Standard for review is same as issue No. 1 and No. 12.

14.  Whether the liability of Satsudas for Ums’ attorney’s fees can be legally
sustained under the “pass through theory* under Collier v. Heinz, 827 P2d 982 (UT. App.
1992) where there is no breach of contract or negligence asserted or claimed by the
Satsudas, Ohs or Ums and where there are no facts to support the trial court’s finding that
-the third party attorney’s fees is a necessary step by the defendant to defend Satsudas’
claims.

Standard for review is one for corrections, Provo River Waters A;s ‘'n v. Morgan,
Supra.

15. Whether the trial Court erred in granting a partial summary judgment against the
plaintiffs’ damage claim when the plaintiffs’ damages included cost of restoration and loss
of income, over and above the benefit of the bargain rule.

Standard for review is one of correctness as stated in paragraph 1 and 2

above.



DETERMINATIVE PROVISIONS, STATUTES AND RULES

The appellate is not aware of any determinative provisions, statutes or ordinances,
rules or regulations which would be determinative of the appeal. The appellants will rely
principally upon case law and building ordinances which are set forth in the table of
contents

STATEMENT OF FACTS

The parties entered into a Statement of Stipulated Facts. (R.O.A V3, 1184-1194).
Addendum, 3. The essential facts, set forth in the Statement of Stipulated Facts may be
summarized.

UMS-OHS HISTORY

Mr. Um, an experienced real estate and involved in buying and selling of real
estate, purchased the Capitol Motel on September 1, 1982. He owned and operated the
motel for five years during which time he made improvements to the structure, altered some
of the motel to operate a grocery store, and notably, converted the grocery store into five
additional rental units, giving the Capitol Motel a total of forty (40) rooms available for
rent.

Mr. Um knew that no building permit had been obtained for the conversion of the
grocery store into these five additional rooms nor did Um instruct his contractor to obtain a
permit. (RDA V3, 1786).

Mr. Um states that the kitchenette units were installed by his predecessor, i.e.; prior
to September 1982. (Tr. 267, L 13-14). He placed an add in the 1984 telephone directory
advertising kitchenette units (Tr. 267, L 14-15). No such kitchenettes were listed in the
1983 telephone directory. (Stip. Exh. #11).

Also in 1984, Mr. Um advertised forty (40) remodeled units in the telephone
directory. (Sti. Exh. #11).



Mr. Um applies for and renews the Salt Lake City license for 34 rooms. (Statement
of Stipulated Facts V3, 1187, par. 18). He further advises Oh to do the same. (Tr. 159,
L20) (Tr. 164, L23).

In the negotiations with Oh, Um reported to Oh that he had remodeled and
reconstructed and fixed up the rooms and made repairs to the motel. (Statement of
Stipulated Facts, V3, P 1188, para. 2) On two occasions Um told Oh that the 5-6 rooms
were built without a building permit (Tr. 158, L 22-25) (Tr. 159, L1-4) (Statement of
Stipulated Facts, V3 P. 1192, Para. 46), Addendum 3.

Subsequently, in 1986, Um passed a fire inspection after repairs were made to
repair the roof. (Tr. 1266, L. 8-11). However, the records show that the building permit
was issued in October, 1984 (Stip. Exh. 26) and had nothing to do with the five additional
units. (Tr. 168, L7-10)

The routine inspection by the Health Department and Fire Department noted
deficiencies relating to each of their respective spheres of interest during 1982-1987. (Stip.
Trial Exh., 2-7) For the most part, 34 rooms were listed in the business license from 1982
to 1989 when Satsudas purchased the motel.

SATSUDA-OH TRANSACTION

Satsuda purchased the motel from Ohs in November, 1989. The earnest money for
$620,000.00 was signed on November 16, 1989. (Stip. Trial Exh. 14). Mr. Satsuda had
no prior experience in the purchase or operation of a motel. (Tr.-5, L4).

During the negotiations, Ohs verbally represented and Ohs business card reported
that Capitol Motel was a 40 unit motel (R.O.A. V3, 1190). This representation was
consistent with the 1989-1990 Salt Lake Telephone Directory listing forty (40) remodeled
rooms in 1989-90, an increase from 34 rooms listed in the same directory in 1983. (Stip.
Exh. 11) (Tr. 9, L 15-18)

Additionally, Oh gave Satsuda income figures for 1987 through 1989 showing

rental income from 40 rooms. (Statement of income figures were made by Mr. Kim, a real



estate agent who worked in behalf of Mr. Oh. (Tr. 242, L 10) (Tr. 246, L16-17) Mr. Kim
got the income figure from Mr. Oh. (Tr. 243, L 15-16)

Subsequent income figures were provided by the Ohs in the fourth meeting. (Tr.
16, L 10-17, Exh. 38)

Mr. Kim testified that a forty (40) unit rental motel was involved and that Oh stated
that Oh did not tell Mr. Kim that any units cannot be rentable” (Tr. 245, L6-9) and so
represented to Satsuda (Tr. 245, L 11-12). Mr. Kim prepared the Earnest Money
Agreement (Tr. 245, L14-15). Mr. Kim was paid $6,200.00 by Ohs. (Tr. 246, L19)

The income figures were produced by Ohs at the second meeting (Tr. 10, Exh. 37).
Again, income from the 40 units operation (Statement of Stipulated Facts, V3, 1194, Para.
35).

Thereafter, Satsudas inspected four to five rooms (Exhibit 38) selected by the Ohs,
situated in the outside perimeter of the horse shoe shape building (Tr. 13, L 7-14).
Satsudas were denied inspection of some thirteen rooms in the building housing the office
because they were occupied (Tr. 13, L 18-24). Satsudas also inspected the laundry room
also in the main perimeter of the horse shoe shaped building. (Tr. 18, L 14)

After the inspection of five rooms and laundry room, Ohs stated that they should
trust him and that the other rooms would be in good condition as the four to five rooms
inspected. (Tr. 20, L1-4)

Mr. Oh never reported that seven rooms had kitchenettes installed without building
permits and that units 35, 36, 37, 38 and 39 were constructed without building permits.
(Tr. 20, LS-11).

Mr. Satsuda and Ms. Satsuda raised the subject matter of the parking lots in their
discussion with the Ohs. Oh stated that there was no problems. (Tr. 176, L8-9)

The following documents were signed at the closing on January 5, 1990. (Stip.
Exh. 8)

1. Warranty Deed.

10



6. Trust Deed Note

7. Other documents relating to personal property

Satsudas commenced operation of the motel on January 1, 1990. (Stip. Facts, V3,
1190, Para. 38). He operated the motel for five days prior to the closing date of January 5,
1990. (Tr. 25, L25)

On January 2, 1990, Satsudas went to the Salt Lake Business Licensing Officer to
get a business license for Capitol Motel under his name. He did not take the old license
with him. (Tr. 26, L24-19) The clerk accessed the computer and wrote the application.
(Tr. 26, L17-21). He did examine the business license on January 1, 1990 but did not
notice the number of rooms listed.. . (Stip. Fact, 1191, Para. 39)

Satsudas received a receipt from the Business License Department.

Lawrence Suggars, Building License Inspector, came to the motel on January 31,
1990. He examined the rooms and ultimately issued a Notice of Deficiency in conjunction
with plumbing and electrical inspectors called in by Mr. Suggars. (Tr. 30, L3-25). The
plumbing and electrical deficiencies were hidden and not readily observable by walking into
the room. (Tr. 31, L21-25) (Tr. 32, L18-212) (Tr. 33, L1-21).

The Notice of Deficiency (Stip. Exh. 15) states:

Code Violation -Interior Inspection

UHC 1001 (e,f) Units 2-7 have been converted to units with cooking facilities
without conforming to electrical and plumbing requirements and must be brought up to
code, open electrical, improper vents, traps and waist lines.

UHC 1001 (e,f,b) Units 0 and 34-40 have been added to the complex without
conforming with plumbing and electrical requirements, open electrical, improper vents,
traps and waist lines.

Further, the Notice of Deficiency states that the additional units were added without
complying with the 21.12.010 of City Code which requires that all zoning codes be met at

the time of conversion ....required parking provided.

11



“Each building is also required under Section 104 of the building code to meet all
building codes at the time of the addition or alteration.”

“Because of the deficiency, the building was determined to be substandard and
declared a public nuisance...” Addendum 3.

Unit #35 was permanently closed to occupancy Addendum 23.

Satsudas also received the notice and order from the Salt Lake City Corporation,
Department of Building and Health Services, issued on February 12, 1990 requiring
Satsudas to correct the deficiency listed in the Notice of Deficiency (Stip. Facts, Exhibit
29). Addendum 22.

The notice and order required that work to correct the deficiency commence within
five days from the date and the notice or secure the rooms by having all doors locked.
(Stip. Facts, Exh. 29). Pursuant to that notice and order and conversation with Larry
Suggars, Satsudas closed rooms 0-7 upstairs and rooms 35 to 39 downstairs. (Tr. 37,
L10-11). Room 35 and room 37 remained occupied with Mr. Suggars’ permission due to
the tenant’s infirmities. (Tr. 37, 15-18). Mr. Suggars denies he told Satsudas to close the
rooms. (Tr. 131)

Satsudas began construction on repairs of rooms 1 through 6. The cost of the
restoration to conform to code was $13,621.00 (Tr. 39, L21-25) (Stip. Exh. 16). These
rooms were available for rent in September of 1990.

The other rooms, 0, 7, 35, 36, 37, 38 and 39 presented a different problem.
Capitol Motel was only zoned for 33 rooms; i.e., one parking stall for each room. The
restoration of the additional rooms could not be accomplished unless Satsuda obtained a
parking variance (Stip. Facts, V3, 1192, Para. 48, 49). The variance was approved in
November, 1990 and Satsudas incurred $2,500.00 in attorney’s fees. (Stip. Facts, V3,
1192, Para. 50-52)

Restoration of rooms 0, 7, 36 through 39 started in February 1991 and completed
in March, 1991 (Stip. Fact, V3, 1192, Para. 50, 5). Room 35 was permanently closed.
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(Tr. 46, L7). Satsudas paid $23,666.00 for the restoration of these rooms to conform to
code (Tr. 46, L23
ARGUMENT

THE TRIAL COURT ERRED IN RULING THAT THERE WAS A
CONTRACTUAL BASIS FOR THE AWARD OF ATTORNEY’S FEES TO
OHS.

The award of attorney’s fees was mentioned in the Finding of Facts and
Conclusions of Law and judgment dated May 2, 1995 (R.O.A. 1653) Addendum 7 and 8
in favor of defendants, Ohs, against plaintiffs, Satsudas, for attorney’s fees. The award
fails to be silpported by any findings of fact as to the basis of the award of attorney’s fees
to Ohs.

The first Amended Order of Dismissal of Complaint and Third Party Complaint and
Judgment in favor of the defendants, Ohs, against the Plaintiffs, Satsudas, for attorney’s
fees in paragraph 3 is the first factual basis for attorney’s fees. (R.0.A. 1715). Addendum
12 and 13.

JUDGMENT STATES:

The trial court’s “finding that the attorney’s fees requested are reasonable and
necessary and that an adequate basis in _contract exists for such award.” Emphasis mine.
(R.0.A. 001717, paragraph 4). Addendum 12 and 13.

The trial court fails to disclose which contract upon which the award of Ohs’
attorney’s fees is based and fails to make any finding to the basis therefore which would be
sufficient to reverse the trial court’s award.

However, a detailed examination of each of the contracts between the Satsudas and
Ohs is made to determine as a matter of law, the correctness of the trial court’s ruling. Dixie

State Bank v. Bracken, 764 P2d 985 (Utah 1988).
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GENERAL LEGAL AUTHORITY

Attorney’s fees are awardable only if provided for by statute or contract and if, by
contract, only as the contract allows by its terms, Dixie State Bank v. Bracken, 764 P2d
985, 988 (UT 1988), Mountain States broadcasting Co. v. Neale, 783 P2d 551 (Ut. App.
1989); Collier v. Heinz, 827 P2d 982 (Ut. App. 1992), and cases cited therein; Grahn v.
Gregory , 800 P2d 320 (Ut. App. 1990).

“In Utah, attorney’s fees authorized by contract are awardable only in accordance
with the gxplicit terms of the contract and only to the extent permitted by the contract”.
Turtle Management, Inc., v. Haggis Management, Inc., 645 P2d 667, 671 (Ut. 1982);
Mountain States Broadcasting Co., v. Neale, 783 P2d 551, 555-56 (Ut. App. 2989),
Maynard v. Wharton, 284 Utah Ad. Rep. 35, filed February 23, 1996. Emphasis mine.

Plaintiffs’ cause of action was for breach of warranties in the Earnest Money
Agreement (Exh. 14), intentional misrepresentation and failure to bargain with the plaintiffs
in good faith. Addendum 1.

Only one cause of action relied upon a written agreement, i.e.; Earnest Money
Agreement between the Satsudas and Ohs. First Amended Findings of Fact and
Conclusions of Law, paragraph 19, (R.0.A. 001708). Addendum 7 and 8.

EARNEST MONEY AGREEMENT

The trial court ruled that under the merger doctrine set forth more recently in Schafir
v. Harrigan, 849 P2d 1384,(Ut. App. 1984), the Earnest Money Agreement was merged
into the closing documents, i.e.; Special Warranty Deed, Deed of Trust, Promissory Note
and that delivery of the Warranty Deed. extinguished all of the terms of the November 16,
1989 Eamnest Money Agreement.

The trial court’s ruling needs to be consistently applied and if so applied, the
Plaintiffs’ claim for attorney’s fees, based upon the Earnest Money Agreement must also

fail. Bodenhauser v. Patterson, 563 P2d 1212 (Oregon-1977) held that a successful suit
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and that delivery of the Warranty Deed. extinguished all of the terms of the November 16,
1989 Earnest Money Agreement.

The trial court’s ruling needs to be consistently applied and if so applied, the
Plaintiffs’ claim for attorney’s fees, based upon the Earnest Money Agreement must also
fail. Bodenhauser v. Patterson, 563 P2d 1212 (Oregon 1977) held that a successful suit
for recision of a contract ordinarily includes the recision of the provisions for attorney’s
fees contained in the contract.

In a similar vein, the Oregon Court of Appeals held that where the defendant
successfully defendant an action brought under an Eamest Money Agreement and for
damages arising out of breach of representations in the Earmest Money Agreement by
claiming that there was a novation when the land sales contract was completed, the
defendant was not entitled to attorney’s fees under the Earnest Money Agreement which
was no longer in existence and was not enforceable. Witt v. Keller Roeheich, 800 P2d 781
(Oregon App. 1990).

Whether it’s a novation under Oregon Law, a merger under Utah law, the net effect
is the same, i.e., the Earnest Money is no longer in existence and neither party can rely on
its provisions for all award for attorney’s fees.

Moreover, the language of the Earnest Money Agreement principally deals with the
default of the Buyer and Seller’s remedies and default of the Seller and Seller’s remedies.
(Para. H, Earnest Money Agreement, Stipulated Exh. 15). Addendum 21

Maynard v. Wharton, Supra is dispositive as to any award of attorney’s fees to the
Seller under an Earnest Money Agreement.

The Buyer brought suit under the Earnest Money Agreement alleging breach of
contract, negligent representation and fraud arising from their purchase of real estate from
the Sellers.

The Utah Court of Appeals applied the merger doctrine and affirmed the trial court

in its findings that no fraud was proven.
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More importantly, the Utah Court of Appeals reversed the trial court’s award of

attorney’s fees to the sellers.

“Parti kin w f attorney’s fees under contract must lish that the
contract’s term anticipated such an award”. Maynard v. Wharton, Supra, p. 37. Emphasis
mine.

The only basis for attorney’s fees upon which the sellers rely is Paragraph “H’ of
the Earnest Money Agreement. Maynard v. Wharton, supra, p. 38. Similarly, in the
instant case, paragraph H is the sole basis for Ohs attorney’s fees. Paragraph H in both
cases are identical.

The Wharton Court stated that paragraph H “requires those seeking an award of
attorney’s fees to show that the other party defaulted at least one of the covenants or
agreements of the Earnest Money Agreement”, at page 38.

The Court further states that “sellers did not point to any express warranties,
covenants, or agreement on which the buyers defaulted; therefore, the sellers cannot invoke
paragraph “h” as a basis for an award of attorney’s fees”, page 38.

“Paragraph H has its limits; it does not award attorney’s fees to prevailing parties in
every lawsuit related to Earnest Money Agreement. In short, paragraph “H” does not
contemplate an award of attorney’s fees for sellers just because the buyer sued”. See Carr
v. Enoch Smith Co., 781 P2d 2392, 1296 (Utah App. 1995) holding buyers election of
remedies under the Earnest Money Agreement was not a default that entitled sellers to
attorney’s fees”, at p. 38.

Carr v. Enoch Smith Company, 781 P2d 1292 (Utah App. 1989). The Utah Court
of Appeals reversed the trial court’s award of attorney’s fees for the defendant because the
defendant took a defensive position in the suit involving specific performance under an
Eamnest Money Agreement, i.e.; the plaintiff failed to tender his own performance,

therefore there was no contract. “There was no enforcing any rights under the Agreement
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(Earnest Money Agreement) or arising from the breach thereof” as required by the specific

terms of the Earnest Money Agreement. (emphasis mine)

It was never alleged or sought to be proved that Satsudas, in any way, defaulted in
any of the terms of the Earmnest Money Agreement.

THE TRIAL COURT ERRED IN AWARDING ATTORNEY’S FEES
TO THE OHS WHEN THE OHS FAILED TO ALLOCATE THE
ATTORNEY’S FEES INCURRED FOR DEFENDING SATSUDAS’,
ASSUMING THERE IS A CONTRACTUAL BASIS FOR SUCH AN
AWARD.

The records reflect that Ohs’ attorney divided their time in two activities: (1) The
defense of Satsudas’ claim and (2) prosecution of their claim against the Ums.

The trial court expressed its concerns stating “I am somewhat concerned, given the
identity...essential identity of their case between the defendants and third party defendants
as that there not be a duplication in claimed fees to be paid here.” (R.O.A.; Transcript of
Judge’s Ruling. (R.O.A. 2229, p. 8) Addendum 5.

In Cottonwood Mall Company vs. Sine, 830 P2d 2d 266 (Utah 1992), Utah
Supreme Court, speaking through Justice Howe, reversed and remanded the trial court’s
order on attorney’s fees where the proponent failed to distinguish between the work done
that was subject to a fee award and work that was not, p. 269, stating:

“One who seeks an award of attorney’s fees must set out the time and fees
expended for (1) successful claims for which there may be an entitlement to attorney’s fees
(2) unsuccessful claims for which there would have been an entitlement to attorney’s fees
had the claim been successful and (3) claims for which there is no entitlement to attorney’s
fees”. Citation omitted, page 271.

In Schafir v. Hannigan, Supra, the Utah Court of Appe.als affirmed the trial court’s

denial of seller’s attorney’s fees because the seller’s motion for attorneys fees stemmed
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from the Earnest Money Agreement and “any fees or costs uniquely applicable to the
(contractual) warranties are insignificant”, page 1393.

In Selvage v. J. J. Johnson, Infra, p. 15, the Court of Appeals states that it may be
proper to deny a request for attorney’s fees if the requesting party fails to allocate in
accordance with the directive of Cottonwood Mall, such a decision is within the trial court’s
discretion, rather than being a strict legal mandate.

Nevertheless, the appellant urges this Court to deny the attorney’s fees for Ohs on
the directive announced in the Cottonwood Mall case.

THE TRIAL COURT ERRED IN FAILING TO MAKE SUFFICIENT
FINDING TO SUPPORT AWARD OF ATTORNEY’S FEES AND THE
FINDING MADE BY THE TRIAL COURT WAS NOT SUPPORTED BY
THE EVIDENCE.

Ohs and Ums’ attorneys’ fees were presumably based upon contract. There is no
specificity as to which contract or contract provision, and findings does not reflect any facts
relied upon by the trial court. (R.O.A. V4, 1715-1718)

“The Trial Court must consider certain factors and make findings of fact supports
its conclusions. Utah Appellate Courts have consistently encouraged the Trial Court to
make findings and explain the factors which they considered relevant in arriving at an
attorney’s fee award. Selvage v. J. J. Johnson & Associates, 282 Utah Adv. Rep. 16
(Utah App. Jan. 1996), citation omitted. Cottonwood Mall Co, Supra.

There are no facts to support the conclusion, Paragraph 12, First Amendment
Findings of Fact (R.O.A. 001713), which reads:

“Third party defendants fees is a necessary step taken by the defendants to defend
the complaint and the dismissal of third party plaintiff is a result of the dismissal of the
complaint.”

Consequently, the trial court finds and concludes that third party attorney’s fees are

to be passed through to as awarded directly against the plaintiff.”
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The record reflects the following:

1. Third party complaint was the sole decision of defendants.

2. Ums are not a necessary party or an indispensable party under Rule 19.
(R.O.A. VI, P100046), Order denying Defendant’s Motion to Dismiss.

3. Satsudas had a telephone conversation with Um who corroborated the
conversation, prior to the commencement of the action wherein Ums reported to Satsudas
that he (Um) disclosed to Ohs that the five additional rooms had been built without a
building permit (R.O.A., V3, P001192).

This was consistent with Mr. Um’s testimony at trial. (R.O.A. Tr. 162). Based
upon that representation from Um, Satsuda concluded that Ums should not be named as a
co-defendant but a witness in behalf of the Satsudas, contrary to the trial court’s remark
that a “better posture of the case may well have been to name the third party defendants as
defendants in that this issue (attorney’s fees) was not as confused as it is.” (R.O.A,,
Judge’s Ruling, 002231, Tr. 8). Addendum 5.

4. Satsudas cannot be held responsible for independent action of the Ohs to file a
third party complaint since the conflict between Satsudas and Ohs could well have been
resolved without Ums as a party, but as a witness.

5. It is contradictory in terms to have the trial court deny the Rule 19 motion and
find that the third party attorney’s fees is a necessary step taken by the defendant to
defendant the complaint.

5. There is no findings of negligence or breach of contract by the Satsudas.

REAL ESTATE CONTRACT

The real estate contract between the Ohs and Ums, dated May 1, 1989, contains the
following pertinent language regarding attorney’s fees. It reads: (Stip. Exh. 1)

“15. Attorney’s Fees: Both parties agree that, should either party default in any of
the covenants or agreements herein contained, the non-defaulting party, or should litigation

be commenced, the prevailing party in litigation, shall be entitled to all costs and expenses,
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including a reasonable attorney’s fee, which may arise or accrue from enforcing or
terminating this contract, or in obtaining possession of the Property, or in pursuing any
remedy provided hereunder or by applicable law.

Paragraph 16, Buyer default would not be applicable since at no time was alleged or
proven that Satsudas or Ums were in default of the payments. In fact, Satsudas was
required and did make the Ums payments directly to Ums under the Assignment of
Contract, dated January 5, 1990, between Satsudas as assignees and Ohs as assignors.
(Stip. Exh., L8)

It is clear that Satsudas were not a party to the Real Estate Contract between the Ohs
and Ums; thus it is equally clear that the entitlement of Ohs’ attorney’s fees against the
Satsuda cannot arise from the explicit terms of the real estate contract, except as may be
construed through the Assignment of the Real Estate contract between Satsudas and Ohs.
(Stip. Fact, #81.) The pertinent language of the assignment reads:

‘2. That in consideration of the assignors executing and delivering this agreement,
the assignees covenant with the assignors as follows:

a. That the assignees will duly keep, observe and perform all of the terms,
conditions and provisions of the said agreement that are to be kept, observed and
performed by the assignors.

b. That the assignees will save and hold harmless the assignors of and from any
and all actions, suits, costs, damages, claims and demands whatsoever arising by reason of
an act or omission of the assignees.

The trial court did not enter any findings that Satsudas, as assignees, failed to keep,
observe and perform the terms, conditions and provisions of agreement (real estate
contract). Parenthesis mine. Nor do the facts establish any act or omission by Assignees
(Satsudas) which would trigger the hold harmless clause of the assignment. Nor did either
Ohs or Ums point to any defaults of the assignment as basis for attorney’s fees for their

attorneys. Ohs present the “pass through” theory to inflict Ums’ attorney’s fees upon
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Satsudas. Ums present a violation of the assignment as a contractual basis, stating that
Satsudas’ act of filing the proceeding comes within the wording of the assignment.

The procedural aspects needs to be addressed at this point to emphasize that Ohs
made the decision to file a third party complaint against the Ums.

Ums were not a necessary or indispensable party under Rule 19, URCP and the
trial court so ruled in response to Ohs’ Motion to Dismiss for failure to join Ums, as
necessary or indispensable party. (R.O.A. V1, page 045, 046.)

Oh filed the third party complaint against the Ums alleging substantially the same cause of
action alleged by Satsudas and addressing claims for identification and unjust enrichment.
(R.O.A,, V1, page 056)

Ohs third party complaint alleged only the Earnest Money Agreement between him
and Ums as a contract claim in his third party complaint. This was acknowledged by the
Ums in their trial brief.

“It should be noted that there is no allegation of negligence in any of the causes
raised, by only contract and intentional torts, and only the earnest money or an unstated
contract obligation is relied upon, and nowhere i.s the subsequent uniform real estate
contract either relied upon or was acknowledged.” (Third Party Defendant’s trial brief,
R.O.A. V3, P. 1315-1319).

Although, not expressly acknowledged, Ohs’ trial brief made reference to the
Eamnest Money Agreement between Satsudas and Ohs as the only contract claim. (R.O.A.
V1, 1195-1255). It is noteworthy to state that the abrogation clause of the Earnest Money
Agreement is identical to Maynard v. Wharton, Supra, and contains an “as is” clause.

The merger doctrine effectively eliminates the Earnest Money Agreement and, with
it, any basis for a contractual award of attorney’s fees. Maynard v. Wharton, Supra.

The balance of Satsudas’ claims sound in tort, i.e., good faith dealing and

misrepresentation, upon which no contractual basis for attorney’s fees exists.
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The award of attorney’s fees must first be analyzed as between Ohs and Ums
before the hold harmless clause may be deemed a contractual basis for an award of
attorney’s fees.

Satsudas, were never in default on the Real Estate Contract, nor was there any
finding made to indicate Satsudas’ non-performance. In fact, Satsudas had completely
performed their obligations under the Real Estate Contract as requested in the Assignment
of Contract..

Thus, given the rule that attorney’s fees would only be awarded strictly in
accordance with contract, there exists no legal basis for an award of attorney’s fees to either
Ohs or Ums.

THE TRIAL COURT ERRED IN GRANTING THE ATTORNEY’S
FEES TO OHS AND UMS UNDER THE REAL ESTATE CONTRACT
ASSUMING THAT THE REAL ESTATE WAS THE CONTRACTUAL
BASIS.

The reasoning used in Maynard v. Wharton , Supra, is equally applicable as
entitlement of attorney’s fees under the Real Estate Contract, i.e., attorney’s fees should
only be recoverable by the prevailing parties, which may arise or accrue from enforcing or
terminating this contract, or in obtaining possession of the property or in pursuing any
remedy provided hereunder or by applicable law.

Ums do not purport that their attorney’s fees come within the language of the Real
Estate Contract nor do they state that any of the attorney’s fees were employed in
accordance with Paragraph 15 of the Real Estate Contract.

BLT Investment Company v. Snow, 586 P2d 456 (Utah 1978) illustrates Utah’s
strict adherence contract basis for attorney’s fees and awards of attorney’s fees strictly in
accordance therewith.

BLT Investment Company case involved an action for rescission. BLT was

granted a rescission and attorney’s fees by the trial court.
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Utah Supreme Court affirmed the rescission but reversed the trial court’s award of
attorney’s fees stating “Rescission extinguishes the contract” so effectually” that it “never
had any existence”. P. 458. Court cites Bodenhauser v. Patterson,, 278 Or. 366, 563 P2d
1212 (1977).

Bliss v. Anderson, 585 P2d 29 (1987) another Oregon case, Court of Appeals
ruled that a suit to recover arrearages arising from fraudulent or negligent misrepresentation
made in the negotiations of the sale of a restaurant was a “suit in tort rather than a suit “to
enforce the provisions of the contract”.

Stubbs v. Hemment, 567 P2d 168 (Ut. 1977) again illustrates the strict adherence
to contractual terms existing between the parties before awarding attorney’s fees and the
disallowance of attorney’s fees not within the terms of the contract.

In the Stubbs case, plaintiff brought an action for foreclosure. The defendant
counterclaimed for wrongful removal of property from the building. The Supreme Court
affirmed the attorney’s fees for foreclosure action and the trial court’s reduction of
attorney’s fees by eliminating the fees on the “negotiation and defense of the counterclaim”.
P. 171

Dick v. American National Mortgage, 510 P2d 1096 (Ut. 1973). The Utah
Supreme Court affirmed a summary judgment in favor of the vendors against the vendee’s
claim of settlement of interest on vendee’s payment to vendor’s predecessor in interest.

More germane to the instant case is the fact that the Dick Court denied the vendor’s
request for attorney’s fees where the vendor had not breached the uniform real estate
contract, (Italics mine).

If attorney’s fees are recoverable by contract, “{a) party is entitled to only those
fees attributable to the successful vindication of the contractual rights within the terms of
the agreement”’. Troyer v. Cushing, 688 P2d 856, 858, (Utah 1984) cited in Stacy
Properties v. Wixen, 766 P2d 1060 (Utah. App. 1988).
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THE TRIAL COURT ERRED IN AWARDING ATTORNEY’S FEES
TO UMS AGAINST THE SATSUDAS IN THAT THERE WAS NO
CONTRACTUAL BASIS FOR THE SAME AND A PASS THROUGH
THEORY IS NOT APPLICABLE WHERE THERE IS NO BREACH OF
CONTRACT OR NEGLIGENCE ON THE PART OF THE SATSUDAS.

The trial court‘s ruling as to the award of attorney’s fees for the Ums is confusing.

The trial court’s verbal announcement as to attorney’s fees states that “reasonable
attorney’s fees are awarded to the defendants and third party defendants, the amount of
which is to be determined by submission of affidavits. (R.O.A., Judge’s ruling, Tr. 7,
L23; 8, L1-2). Addendum 5.

In response to plaintiffs’ counsel, the court states:

“The Court: It’s pursuant to the contract, at least at this stage. I am not committed
in concrete Mr. Mitsunaga, to making the award. My notion is that if there is a legitimate
basis, I presumed that there was because all of you requested them during the trial, if there
is a legitimate basis for the award of attorney’s fees, then I will make a determination as to
reasonableness thereof and to whom they’re to be awarded. However, if there is a contest
as to the appropriateness of any award, then that may be addressed in the 4-501
application.

Mr. Mitsunaga: Okay, so that the Court is saying there’s still an issue as to the
entitlement and then after entitlement, the amount.

The Court: I'm saying that while I am ruling that fees are awardable to the
defendants and the third party defendants, that’s based simply upon the fact that everybody
in this case sought them during the course of the trial and I therefore assumed that there
was a provision providing for the same. If there’s a dispute to that, then that can be
aiddressed in the application under 4-501 for a determination of reasonableness.

Mr. Mitsunaga: Okay. That deals with the threshold issue of entitlement.
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The Court: I’m not precluding you from claiming that they’re not entitled. That’s
my point.

Mr. Mitsunaga: Okay.

The Court: All right. If there’s nothing further, counsel, we’ll be in recess.”

Thus the Trial Court makes some vague reference as to the basis for awarding
attorney’s fees, i.e., “I assume that there was a provision providing for the same”.

One thing is clear. The issue of entitlement was reserved at that point.

The minute entry, dated April 18, 1995 states that the Court is unable to rule on the
reasonableness of the claimed fees of the third party defendants as no detailed analysis for
“pass through” purpose is on file. (R.O.A. 1626-1627) Addendum 6

The Findings of Fact reflects the trial court’s language which states that the “third
party defendant’s entitlement to attorney’s fees and liability therefore, if awarded, are
reserved for further proceeding.” (R.O.A. 001644, p. 10) Addendum 7-8.

The Order denies the third party’s application for attorney’s fees without prejudice.
(R.O.A. 001657) Addendum 7-8.

Satsudas filed an objection on May 1, 1995 stating that the Findings of Fact failed
to state which particular contract upon which the attorney’s fees award are based. (R.O.A.
001636) and that the Trial Court’s prior minute entry on April 18, 1995, was tantamount to
a denial of the third party’s attorney’s fees as against Satsudas.

The trial court’s minute entry on May 9, 1995 states that court is persuaded that the
third party defendants are entitled to be paid by the plaintiff. (R.O.A 0001669) Addendum
11.

The Amended Findings of Fact and Conclusions of Law was signed by the trial
court on June 9, 1995 and the Conclusions of Law awarded the third party defendants
attorney’s fees. :”At this time subject to further proceedings concerning the amount to be

awarded”. (R.O.A. 001704) Addendum 12.
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The Order concludes that the third party defendants case was and “is a necessary
step taken by the defendants to defend the complaint”... Third party defendant’s attorney’s
fees are to be passed through to and awarded directly against the plaintiff’. (R.O.A.
001713, P. 20. (Italics mine)

The third party defendants filed a reply to plaintiff’s Objection to the Amended
Findings of Fact and Conclusions of Law on June 8, 1995 (R.O.A. 001693), primarily
admitting that “they can find no provision in contract (real estate contract or other
agreements between the parties which allows recovery of their fees against the plaintiff
unless and until they are first determined to be a cost or_claim properly assessed against the
defendants”. (R.O.A. 1695) (Emphasis mine) Addendum 13.

Thus, the Ums needed “at least a finding that they attorney’s fees were necessarily
and reasonably incurred to defend against Ohs’ action against them”. (R.O.A. 001695)

Presumably, the Ums rely upon paragraph 3b of the Assignment of Contract.

Thereafter a Supplemental Findings of Fact and Order of Dismissal was entered o n
July 6, 1995 (R.O.A. 2795-99), reciting that the basis of the attorney’s fees arises from
Paragraph 3b of the Assignment of the Real Estate Contract and that the third party costs
and attorney’s fees are necessary and reasonably incurred to defend against the defendants
third party action and were “costs, claims and demands upon defendants, arising by reason
of an act or omission of the plaintiff, to-wit: initiating the instant action and requirement of
a commencement of a third party action. (R.O.A. 001795) The defendants, however, rely
in the application for the “pass through” theory on Ums’ attorney’s fees. They do not
claim they are responsible for Ums’ attorney’s fees arising from the Real Estate Contract..
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