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IN THE UTAH COURT OF APPEALS
DEBRA JEAN COANDO,
Plaintiff/ Appellee,
Case No. 950573-CA
vs.
Priority No. 4
PATRICK DEAN COANDO,
Defendant/Appellant.
BRIEF OF APPELLEE GUARDIAN AD LITEM
COMES NOW the Guardian ad Litem for the minor children and submits the following brief
on appeal.
ISSUES PRESENTED IN REPLY BRIEF
1.

That the Juvenile Court did not error in refusing to transfer the petition for

termination of parental rights to Tribal Court, and that the Juvenile Court did not error in maintaining
jurisdiction.
2.

That either under the Indian Child Welfare Act, or under the Utah State Code,

termination of parental rights was appropriate.
3.

That the Eighth District Juvenile Court was in appropriate forum competent to decide

the issue of termination of the defendant's parental rights.
4.

For a finding that the petitioner is not required to provide remedial and rehabilitative

programs, and preventive measures designed to prevent the break up of an Indian family. That
provision clearly contemplates that it be applied when an agency was involved in a termination
petition.
5.

For a dismissal of the portion of the Appellant's brief claiming prejudice on the part
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of the Guardian ad Litem. That is not a proper issue for appeal, because the Appellant did not
marshall the evidence, and because the treatment of that issue for the first time on appeal is
improper.
ARGUMENT
1.
It is abundantly clear from the transcript of trial that either under the Indian
Child Welfare Act, or under the Utah State's Statutes, termination of parental rights
is appropriate and proper in this case. To reverse the decision, the Court leaves the
children in unnecessary peril, and in an unstable situation.
The transcript of hearing dated November 30, 1994 and December 1, 1994 at pages 24, 26,
27 and 60, and transcript of hearing dated May 25, 1996 at pages 3, 4 and 5, which is
uncontroverted, shows that Mr. Coando was sent to prison for aggravated assault on his wife, Debra.
The evidence is uncontroverted that the children witnessed violent acts performed by Mr. Coando
on their mother, see transcript of hearing dated November 30,1994 and December 1, 1994 at pages
26, 27, 60, 70, 71, 72 and 254, and transcript of hearing dated May 25, 1995 at pages 3 and 4. In
addition Mr. Coando has failed to provide financial support for his children, as evidenced by the
Trial Court's determination that termination of parental rights was appropriate, see transcript dated
May 25, 1995 pages 3, 4 and 5. In fact, the testimony was that Mr. Coando would not even babysit
his own children without payment from the children's mother, see transcript dated November 30,
1994 and December 1, 1994 page 69.
THE EIGHTH DISTRICT JUVENILE COURT WAS IN
APPROPRIATE FORUM COMPETENT TO DECIDE
THE ISSUE OF TERMINATION OF THE DEFENDANT'S
PARENTAL RIGHTS
The Appellant challenges the jurisdiction of the Juvenile Court to hear this matter, as was
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noted in the Appellant's brief at page 4, number 5, that all parties stipulated that the State Court
would hear the matter at a hearing held March 3,1994, before the Honorable Kay A. Lindsay, Eighth
Judicial District Juvenile Court. They also stipulated that "the requirement that active efforts have
been made to provide remedial services and rehabilitative programs to Mr. Coando has been
unsuccessful." See also transcript of hearing March 3, 1994, page 2, line 21 to page 3, line 20.
Under 25 USCS § 1911, Jurisdiction, sub section (b) provides that termination of parental rights to
an Indian child not domiciled or residing within the reservation cases, shall be transferred to the
jurisdiction of the Tribe, unless the Court finds by good cause to the contrary. In this case there was
both a finding by the Court that there was good cause to not transfer the case, and a stipulation by
the parties that the State could hear the matter. Additionally, under sub section (c), the State did
allow the Indian child's Tribe to intervene in the trial.
The Court will note that the Shoshone Tribe initially filed a notice of appeal, then has
withdrawn their appeal of the Juvenile Court's decision.
The Appellant places great importance on the expert witness utilized by the Appellant in the
proceedings. 25 USCS § 1912 (f), provides "no termination of parental rights may be ordered in
such proceeding in the absence of a determination, supported by evidence beyond a reasonable
doubt, including testimony of qualified expert witnesses, that continued custody of the child by the
parent or Indian custodian is likely to result in serious emotional or physical damage to the child."
Appellant seeks to add additional standards to that expert qualification other than those provided for
in the statute. There was a qualified expert who testified at trial as to these specific issues as can be
seen in the transcript at pages 203 to 212.
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THE PETITIONER IS NOT REQUIRED TO PROVIDE
REMEDIAL AND REHABILITATIVE PROGRAMS, AND
PREVENTIVE MEASURES DESIGNED TO PREVENT THE
BREAK UP OF AN INDIAN FAMILY.

Under the Indian Child Welfare Act 25 USCS § 1903 (9), parent means any biological parent
or parents of an Indian child. In this instance the children have always resided with their mother,
Debra Coando Robertson. The act, as a whole, clearly places separate requirements on institutions
or groups where a parent is not the custodian or not the placement for the child.
Furthermore, the parties stipulated that "the requirement that active efforts have been made
to provide remedial services and rehabilitative programs to Mr. Coando has been unsuccessful".
THE APPELLANT INAPPROPRIATELY RAISES AN
ISSUE OF THE FORMER GUARDIAN AD LITEM'S
SUPPOSED PREJUDICE FOR THE FIRST TIME ON APPEAL
Appellant raises this issue for the first time on appeal. The Court has repeatedly noted it will
not consider issues for the first time on appeal unless it constitutes clear error by the trial Judge. It
is Appellee's assertion that there is no clear error, and that thus Appellant is precluded from raising
the issue for the first time on appeal. In addition, Appellant remedies for such an issue and cause
of action lie in Civil Rights Court in a proceeding asserting civil rights violations, rather than on an
appeal.
TERMINATION OF MR. COANDO'S PARENTAL RIGHTS
WAS APPROPRIATE UNDER THE UTAH CODE AS WELL

Appellant's use of Utah Code Ann. 78-3a-409 is in opposite. (1) reads: If a child is not in
the physical custody of the parent or parents, the Court, in determining whether parental rights
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should be terminated shall consider, but is not limited to, the following:" In the instant case the
children have been in the custody of a parent for the entirety of their lives, therefore, Utah Code Ann.
78-3a-409 does not apply. Instead we turn to Utah Code Ann. 78-3a-408, evidence of grounds for
termination. Under (1) "in determining whether a parent or parents have abandoned a child, it is
prima facie evidence of abandonment that the parent or parents: (a) although having legal custody
of the child, have surrendered physical custody of the child, and for a period of six months following
the surrender have not manifested to the child or to the person having the physical custody of the
child a firm intention to resume physical custody or to make arrangements for the care of the child;".
In the instant case, Mr. Coando, through his own actions against the family unit, was incarcerated
in Utah State Prison for a period of 4 years, which by his own actions rendered him unable to have
physical custody of the children for a period of more than six months. Utah Code Ann. 78-3a-408
(b) notes that evidence for grounds of termination includes failing to show the normal interest of the
natural parent without just cause. It is clear in this case from the record previously cited, that Mr.
Coando did not show the normal interest of a natural parent, as demonstrated by his physical abuse
and assaults upon the entire family. It is also further evidenced, by his failure to provide financially
for the children for a number of years. Utah Code Ann. 78-3a-407, providing the grounds for
termination of parental rights, the Appellee argues that the Plaintiff in the case did meet the burden
to show:
1.

That the parent or parents have abandoned the child.

2.

That the parent has neglected and abused the child.

3.

There is ample showing that the parent, Mr. Coando, is unfit and incompetent.

And, of course, referring to Utah Code Ann. 78-3a-404 (l)(a), any interested party may file a petition
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for termination of the child/parent relationship with regard to a child.
CONCLUSION
It is abundantly clear from the evidence presented at Court, that under the Indian Child
Welfare Act the Plaintiff met the burdens beyond a reasonable doubt for termination of parental
rights. Additionally, und^r the provisions of the Utah State Code, it is abundantly clear that the
provisions of the State Code were met by clear and convincing evidence.
THEREFORE, the Guardian ad Litem requests that the Court of Appeals affirm the decision
of the Juvenile Court in this matter, freeing these children to remain with their mother and their step
father in a stable secure place where they have spent these most important years of their lives.
RESPECTFULLY SUBMITTED this / 7

day of July, 1996.

CLEVE J. HATCI
Guardian ad Litem for Plaintiff/Appellee

CERTIFICATE OF MAILING
I certify that on this / '
day of July, 1996, a true and accurate copy of this Brief of
Appellee was mailed, postage prepaid to:
JOHN C. BEASLIN
Attorney for Plaintiff
I £5 North Vernal Avenue Suite 1
Vernal UT 84078

COANDO CASE NO 950573-CA
BRIEF OF APPELLEE GUARDIAN ^D LITEN4

CINDY BARTON-COOMBS
Attorney for Defendant
193 North State Street (73-13)
Roosevelt UT 84066
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UTAH CODE ANNOTATED §78-3-404. Petition - Who may file.
(1) (a) any interested party may file a petition for termination of the parent-child relationship with
regard to a child.
(b) a child's foster parent may file a petition for termination of parental rights so long
as that foster parent intends to pursue adoption and has had physical custody of the child for
one year or longer. A foster parent does not lose standing to file a petition under this section
solely because the division removes the child from that home.
(2) the attorney general shall file a petition for termination of parental rights under this part on
behalf of the division.

UTAH CODE ANNOTATED §78-3A-407. Grounds for termination of parental rights.
The court may terminate all parental rights with respect to one or both parents if it finds any
one of the following:
(1) that the parent or parents have abandoned the child;
(2) that the parent or parents have neglected or abused the child;
(3) that the parent or parents are unfit or incompetent;
(4) that the child is being cared for in an out-of-home placement under the supervision of the court
or the division, that the division or other responsible agency has made a diligent effort to provide
appropriate services and the parent has substantially neglected, wilfully refused, or has been unable
or unwilling to remedy the circumstances that cause the child to be in an out-of-home placement,
and there is a substantial likelihood that the parent will not be capable of exercising proper and
effective parental care in the near future;
(5) failure of parental adjustment, as defined in this chapter;
(6) that only token efforts have been made by the parent or parents:
(a) to support or communicate with the child;
(b) to prevent neglect of the child;
(c) to eliminate the risk of serious physical, mental, or emotional abuse of the child; or
(d) to avoid being an unfit parent;
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7) the parent or parents have voluntarily relinquished their parental rights to the child, and the court
finds that termination is in the child's best interest; or
(8) the parent or parents, after a period of trial during which the child was returned to live in his own
home, substantially and continuously or repeatedly refused or failed to give the child proper parental
care and protection.

UTAH CODE ANNOTATED §78-3a-408. Evidence of grounds for termination.
(1) in determining whether a parent or parents have abandoned a child, it is prima facie evidence
of abandonment that the parent or parents:
(a) although having legal custody of the child, have surrendered physical custody of the
child, and for a period of six months following the surrender have not manifested to the child
or to the person having the physical custody of the child a firm intention to resume physical
custody or to make arrangements for the care of the child; or
(b) have failed to communicate with the child by mail, telephone, or otherwise for six
months or failed to have shown the normal interest of a natural parent, without just cause.
2) in determining whether a parent or parents are unfit or have neglected a child the court shall
consider, but is not limited to, the following conditions:
(a) emotional illness, mental illness, or mental deficiency of the parent that renders him
unable to care for the immediate and continuing physical or emotional needs of the child for
extended periods of time;
(b) conduct toward a child of physically, emotionally, or sexually cruel or abusive nature;
(c) habitual or excessive use of intoxicating liquors, controlled substances, or dangerous
drugs that render the parent unable to care for the child;
(d) repeated or continuous failure to provide the child with adequate food, clothing, shelter,
education, or other care necessary for his physical, mental, and emotional health and
development by a parent or parents who are capable of providing that care. However, a
parent who, legitimately practicing his religious beliefs, does not provide specified medical
treatment for a child is not for that reason alone in negligent or unfit parent;
(e) conviction of a felony, if the facts of the crime are of such a nature as to indicate the
unfitness of the parent to provide adequate care to the extent necessary for the child's
physical, mental, or emotional health and development;
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(f) with regard to a child who is in the custody of the division, if the parent is incarcerated
as a result of conviction of a felony, and the sentence is of such length that the child will be
deprived of a normal home for more than one year;
(g) sexual abuse, injury, or death of a sibling of the child due to known or substantiated
abuse or neglect by the parent or parents;
(h) a history of violent behavior; or
(i) a single incident of life-threatening or gravely disabling injury to or disfigurement of the
child.
(3) if a child has been placed in the custody of the division and the parent or parents fail to comply
substantially with the terms and conditions or a plan to reunite the family within six months after
the date on which the child was placed or the plan was commenced, whichever occurs later, that
failure to comply is evidence of failure of parental adjustment.

UTAH CODE ANNOTATED §78-3 A-409. Specific considerations where the child is not in physical
custody of parent.
(1) if a child is not in the physical custody of the parent or parents, the court, in determining whether
parental rights should be terminated shall consider, but is not limited to, the following:
(a) the services provided or offered to the parent or parents to facilitate a reunion with the
child;
(b) the physical, mental, or emotional condition and needs of the child and his desires
regarding the termination, if the court determines he is of sufficient capacity to express his
desires; and
(c) the effort the parent or parents have made to adjust their circumstances, conduct, or
conditions to make it in the child's best interest to return him to his home after a reasonable
length of time, including but not limited to:
(i) payment of a reasonable portion of substitute physical care and maintenance, if
financially able;
(ii) maintenance of regular visitation or other contact with the child that was
designed and carried out in a plan to reunite the child with the parent or parents; and
(iii) maintenance of regular contact and communication with the custodian of the
child.
COANDO CASE NO 950573-CA
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(2) for purposes of this section, the court shall disregard incidental conduct, contributions, contacts,
and communications.
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25 USCS § 1901

INDIANS

INTERPRETIVE NOTES AND DECISIONS
Congress in enacting Indian Child Welfare
Act of 1978 (25 USCS §§ 1901 el seq ) has
specifically recognized importance of allowing
tribal courts to assume full responsibility for
placement of Indian children in foster care and
adoptive homes by granting Indian tribes exclu
sive jurisdiction over such proceedings Johnson
v Frederick (1979 DC ND) 467 F Supp 956

§ 1902.

Indian Child Welfare Act (25 USCS §§ 1901
ct seq ) is not unconstitutional under equal pro
tection clause since protection of integrity of
Indian families is permissible goal that is ration
ally related to fulfillment of Congress unique
guardianship obligation toward Indians Re An
plication of Angus (1982) 60 Or App 546 655
P2d 208

Congressional declaration of policy

The Congress hereby declares that it is the policy of this Nation to protect
the best interests of Indian children and to promote the stability and
security of Indian tribes and families by the establishmenl of minimum
Federal standards for the removal of Indian children from their families
and the placement of such children in foster or adoptive homes which will
reflect the unique values of Indian culture, and by providing for assistance
to Indian tribes in the operation of child and family service programs
(Nov 8, 1978, P L 95-608, § 3, 92 Stat 3069)
§ 1903.

Definitions

For the purposes of this Act [25 USCS §§ 1901 et seq ], except as may be
specifically provided otherwise, the term—
(1) "child custody proceeding" shall mean and include—
(l) "foster care placement" which shall mean any action removing an
Indian child from its parent or Indian custodian for temporary
placement in a foster home or institution or the home of a guardian
or conservator where the parent or Indian custodian cannot have the
child returned upon demand, but where parental rights have not been
terminated
(n) "termination of parental rights' 1 which shall mean any action
resulting in the termination of the parent child relationship,
(in) "preadoptive placement" which shall mean the temporary placement of an Indian child in a foster home or institution after the
termination of parental rights, but prior to or in lieu of adoptive
placement, and
(IV) "adoptive placement" which shall mean the permanent placement
of an Indian child for adoption, including any action resulting in a
final decree of adoption
Such term or terms shall not include a placement based upon an act
which, if committed by an adult would be deemed a crime or upon an
award, in a divorce proceeding, of custody to one of the parents
(2) "extended family member shall be as defined by the law or custom
of the Indian child s tribe or in the absence of such law or custom shall
be a person who has reached the age of eighteen and who is the Indian
690
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child's grandparent, aunt or uncle, brother or sister, brother-in-law or
sister-in-law, niece or nephew, first or second cousin, or stepparent;
(3) " I n d i a n " means any person who is a member of an Indian tribe, or
who is an Alaska Native and a member of a Regional Corporation as
defined in section 7 of the Alaska Native Claims Settlement Act (85
Stat. 688, 689) [43 USCS § 1606];
(4) "Indian child" means any unmarried person who is under age
eighteen and is either (a) a member of an Indian tribe or (b) is eligible
for membership in an Indian tribe and is the biological child of a
member of an Indian tribe;
(5) "Indian child's tribe" means (a) the Indian tribe in which an Indian
child is a member or eligible for membership or (b), in the case of an
Indian child who is a member of or eligible for membership in more
than one tribe, the Indian tribe with which the Indian child has the
more significant contacts;
(6) "Indian custodian" means any Indian person who has legal custody
of an Indian child under tribal law or custom or under State law or to
whom temporary physical care, custody, and control has been transferred by the parent of such child,
(7) "Indian organization" means any group, association, partnership,
corporation, or other legal entity owned or controlled by Indians, or a
majority of whose members are Indians;
(8) "Indian tribe" means any Indian tribe, band, nation, or other
organized group or community of Indians recognized as eligible for the
services provided to Indians by the Secretary because of their status as
Indians, including any Alaska Native village as defined in section 3(c) of
the Alaska Native Claims Settlement Act (85 Stat. 688, 689), as
amended [42 USCS § 1602(c)];
(9) " p a r e n t " means any biological parent or parents of an Indian child
or any Indian person who has lawfully adopted an Indian child,
including adoptions under tribal law or custom. It does not include the
unwed father where paternity has not been acknowledged or established;
(10) "reservation" means Indian country as defined in section 1151 of
title 18, United States Code [18 USCS §1151] and any lands, not
covered under such section, title to which is either held by the United
States in trust for the benefit of any Indian tribe or individual or held by
any Indian tribe or individual subject to a restriction by the United
States against alienation.
(11) "Secretary" means the Secretary of the Interior, and
(12) "tribal c o u r t " means a court with jurisdiction over child custody
proceedings and which is either a Court of Indian Offenses, a court
established and operated under the code or custom of an Indian tribe, or
any other administrative body of a tribe which is \ested with authority
over child custody proceedings
(Nov 8, 1978, P L 95-608, § 4 , 92 Stat 3069 )
691
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CROSS REFERENCES
This section is referred to in 25 USCS § 1727.
)INGS
§ 191 .
ribe jurisdiction
child custody proceedings
(a) Exclusive jurisdiction. An Indian tribe shall have jurisdiction exclusive
as to any State over any child custody proceeding involving an Indian
child who resides or is domiciled within the reservation of such tribe,
except where such jurisdiction is otherwise vested in the State by existing
Federal law. Where an Indian child is a ward of a tribal court, the Indian
tribe shall retain exclusive jurisdiction, notwithstanding the residence or
domicile of the child.
Ob) Transfer of proceedings; declination by tribal court. In any State court
proceeding for the foster care placement of, or termination of parental
rights to, an Indian child not domiciled or residing within the reservation
of the Indian child's tribe, the court, in the absence of good cause to the
contrary, shall transfer such proceeding to the jurisdiction of the tribe,
absent objection by either parent, upon the petition of either parent or the
Indian custodian or the Indian child's tribe: Provided, That such transfer
shall be subject to declination by the tribal court of such tribe.
(c) State court proceedings; intervention. In any State court proceeding for
the foster care placement of, or termination of parental rights to, an Indian
child, the Indian custodian of the child and the Indian child's tribe shall
have a right to intervene at any point in the proceeding.
(d) Full faith and credit to public acts, records, and judicial proceedings of
Indian tribes. The United States, every State, every territory or possession
of the United States, and every Indian tribe shall give full faith and credit
to the public acts, records, and judicial proceedings of any Indian tribe
applicable to Indian child custody proceedings to the same extent that such
entities give full faith and credit to the public acts, records, and judicial
proceedings of any other entity.
(Nov. 8, 1978, P. L. 95-608, Title I, § 101, 92 Stat. 3071.)
CROSS REFERENCES
This section is referred to in 25 USCS §§ 1914, 1918, 1923.
§ 1912. Pending court proceedings
(a) Notice; time for commencement of proceedings; additional time for
preparation. In any involuntary proceeding in a State court, where the
court knows or has reason to know that an Indian child is involved, the
party seeking the foster care placement of, or termination of parental rights
692
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to, an Indian child shall notify the parent or Indian custodian and the
[ndian child's tribe, by registered mail with return receipt requested, of the
pending proceedings and of their right of intervention. If the identity or
location of the parent or Indian custodian and the tribe cannot be
determined, such notice shall be given to the Secretary in like manner, who
shall have fifteen days after receipt to provide the requisite notice to the
parent or Indian custodian and the tribe. No foster care placement or
termination of parental rights proceeding shall be held until at least ten
days after receipt of notice by the parent or Indian custodian and the tribe
Dr the Secretary: Provided, That the parent or Indian custodian or the
tribe shall, upon request, be granted up to twenty additional days to
prepare for such proceeding.
(b) Appointment of counsel. In any case in which The court determines
indigency, the parent or Indian custodian shall have the right to courtappointed counsel in any removal, placement, or termination proceeding.
The court may, in its discretion, appoint counsel for the child upon a
finding that such appointment is in the best interest of the child. Where
State law makes no provision for appointment of counsel in such proceedings, the court shall promptly notify the Secretary upon appointment of
counsel, and the Secretary, upon certification of the presiding judge, shall
pay reasonable fees and expenses out of funds which may be appropriated
pursuant to the Act of November 2, 1921 (42 Stat. 208; 25 U.S.C. 13) [25
USCS § 13].
(c) Examination of reports or other documents. Each party to a foster care
placement or termination of parental rights proceeding under State law
involving an Indian child shall have the right to examine all reports or
other documents filed with the court upon which any decision with respect
to such action may be based.
(d) Remedial services and rehabilitative programs; preventive measures.
Any party seeking to effect a foster care placement of, or termination of
parental rights to, an Indian child under State law shall satisfy the court
that active efforts have been made to provide remedial services and
rehabilitative programs designed to prevent the breakup of the Indian
family and that these efforts have proved unsuccessful.
(e) Foster care placement orders; evidence; determination of damage to
child. No foster care placement may be ordered in such proceeding in the
absence of a determination, supported by clear and convincing evidence,
including testimony of qualified expert witnesses, that the continued
custody of the child by the parent or Indian custodian is likely to result in
serious emotional or physical damage to the child.
(0 Parental rights termination orders; evidence; determination of damage
to child. No termination of parental rights may be ordered in such
proceeding in the absence of a determination, supported by evidence
beyond a reasonable doubt, including testimony of qualified expert wit693
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termination of parent nghts, and only in latter case docs
§ 1911 support intervention Re J R S (1984, Alaska) 690
P2d 10
Indiana law must defer to Indian Child Welfare Act, 25
USCS § 1901 et scq,, tribal court of tnbe which had
intervened in adoption proceeding of Indian child in state
1912

25 USCS § 1912
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court had exclusive junsdiction Re Adoption of T R M v
D R.L (1986, Ind App) 489 NE2d 156
25 USCS § 1911(a) is inapplicable to paternity detcrmi
nation and child support enforcement when slate is party
and other party is Indian State ex rel Department of
Human Services v Jojola (1983 NM) 660 P2d 590

Pending court pi<x fcctmgs
INTERPRETIVE NOTES AND DECISIONS

Sufficient evidence supports trial court's termination of
parental nghts of mother of Indian child, in light of
mother's chrome use of alcohol and inhalants, coupled with
her severe borderline personality disorder, since such conditions make danger of scnous emotional or physical harm
to child not only likely but inevitable People in interest of
P B (1985, SD) 371 NW2d 366
Some evidence must show that child is Indian child and
that Indian Child Welfare Act (25 USCS §§ 1901 et scq )
applies, before tnal court applies standard of proof mandated by Act, namely, that decision to terminate parental
nghts must be supported by evidence beyond a reasonable
doubt that continued custody of child is likely to result in
senous emotional or physical damage to child Re B R B
(1986, SD) 381 NW2d283
State court has nght and need to determine its own
jurisdiction in Indian child adoption cases before it, and
judge making such determination clearly would be acting
within scope of judicial capacity, regardless of propnety of
ruling on jurisdictional question, in cases brought under
Indian Child Welfare Act, 25 USCS §§ 1901 et scq Navajo
Nation v Distnct Court for Utah County, Fourth Judicial
Dist (1985, DC Utah) 624 F Supp 130
Neither language nor purpose of 25 USCS § 1912(d)
requires that more than one qualified expert testify in child
custody-foster care placement proceedings mvolvmg Indian
children D A W v State (1985, Alaska) 699 P2d 340
State Supenor Court's decision to terminate Indian
Child's mother's parental nghts on basis of her abandonment of child is supported by substantial evidence, where
total amount of time mother spent with child between
October 27, 1983 and June 25, 1984 hearing was little over
2 hours, and where mother was unable to provide Supenor
Court with explanation of why she failed to visit her son
D E.D v State (1985, Alaska) 704 P2d 774
State was not required under 25 USCS § 1912(a) to give
statutory 10-day notice pnor to emergency custody proceedings involving Indian child where mother had abandoned child, and where foster parents with whom child had
been placed under voluntary agreement were no longer
obhgatcd to care for him, such proceedings fail within
§ 1922's exception for emergency removal of Indian child
D E D v State (1985, Alaska) 704 P2d 774
25 USCS § I912e's requirement that qualified expert
witness testify that parent's continued custody of child is
likely to result in senous emotional or physical damage to
child was not satisfied by expert's testimony that child bad
been sexually abusedT^thout jnajang any prediction as to
fuilirxjauO-e'D c (1986, Alaska)" 715 Pld 1
Indian Child Welfare Act, 25 USCS § 1912(c), mandated "beyond a reasonable doubt" standard to finding that
continued custody would produce senous emotional or
physical damage to child, but only "clear and convincing
evidence" standard applied to additional findings, under
state law which was not pre-empted by federal law, that
child needed aid because of parental conduct which was
likely to continue admissibility of hearsay evidence under
state Law did not violate due process and was not pre
empted by Act silent on the matter, and, given court
discretion in dispositive case, such evidence harmonized
with Act's objectives Re J R B (1986, Alaska) 715 P2d
1170
Failure of counsel to consider applicability of Indian
Child Welfare Act (25 USCS §§ 1901 et seq ) in proceeding
to terminate parental rights could not be ground for claim
of ineffective assistance of counsel, where nothing m record
suggested that child was Indian child, or that counsel knew
or had reason to know that he was In re Blake C (1986
1st Dist) 177 Cal App 3d 15, 222 Cal Rptr 763
Substantial evidence supports tnal court's termination of
Indian child's father's parental nghts under Indian Child
Welfare Act (42 USCS §§ 1901 et seq ) where evidence was
uncontroverted that child needs special education place

ment in developmental prc-school, and constant attention
at home, and where father's "nomadic life style", along
with his failure to follow court-appointed instructions re
garding child could lead to senous emotional or physical
damage to child if he were given custody People in Interest
of C A J (1985, Colo App) 709 P2d 604
Indian mother's parental nghts may not be terminated
absent evidence beyond reasonable doubt that continued
custody of child is likely to result in serious emotional or
physical damage to child, showing is also required that
efforts to prevent breakup of family have been unsucccssfu 1,
since sole alleged "neglect" of parents was failure to
actively exercise parental role by keeping child with them
or by visiting him while he lived in foster home, case would
be remanded for retnal, in event that state chooses not to
retry case or is unable to meet federally mandated burden
or proof, child is to be returned to his parents and family
is to be provided with federal mandated remedial services
and rehabilitative programs designed to prevent breakup of
Indian family Re Morgan (1985) 140 Mich App 594, 364
NW2d754
In proceedings to terminate parental nghts of mother of
Indian children, under 25 USCS {1912, state tnal court
did not abuse its discretion in deciding that psychologists
who testified at proceedings qualified as experts under
§ 1912(f), where both psychologists have had course work
in Indian culture, and one psychologist particularly is
expenenced in working with Indian youth Re Welfare of
T J J (1985, Minn App) 366 NW2d 651
Indian Child Welfare Act (25 USCS §§ 1901 et seq)
does not require that child be in custody of parent whose
nghts are to be terminated before there can be finding that
termination is appropnatc Matter of Welfare of W R
(1985, Minn App) 379 NW2d 544
Even if tnal court erred in its ruling that Indian Child
Welfare Act did not apply, such error did not divest tnal
court of jurisdiction, time during which tnbe and unwed
Indian father had opportunity to prepare for hearing on
termination of his parental nghts exceeded the time re
quired by 25 USCS § 1912 In Interest of S A M (1986,
Mo App) 703 SW2d 603
Indian Child Welfare Act did not apply to termination
of parental nghts proceeding of unwed Indian father who
had never had custody of his child with non Indian mother
even assuming he had acknowledged paternity and thus
was "parent," relationship of child and non Indian mother
did not constitute "Indian family" mentioned m 25 USCS
§ 1912 In Interest of S A M (1986, Mo App) 703 SW2d
603
Tnal court erred in appointing non Indian successor
guardians for 3 Indian children, where court failed to give
notice of pending successor guardian appointment to chil
drcn's paternal grandparents Duncan v Wiley (1982, Okla
App) 657 P2d 1212
Mother's parental nghts are properly terminated, in that
state notified village council of mother's ancestral tnbe, but
tnbe chose not to intervene in termination proceedings
remedial services designed to prevent breakup of family
were unsuccessful, testimony by state's expert witnesses
provided proof beyond reasonable doubt that continued
custody of child by mother would inflict severe emotional
damage on child, even though expert witnesses did not
possess special knowledge of Indian life, since this case was
exception to general rule, and cultural bias was clearly not
implicated State ex rel Juvenile Dept of Lane County \
Tucker (1985) 76 Or App 673, 710 P2d 793
Because there was no determination that chdd was
Indian chdd within the meaning of Indian Child Welfare
Act (25 USCS § 1901 et seq) until approximately 2 years
after dispositional order of foster care placement, proceed
mg underlying placement cannot be invalidated for failure
to comply with ICWA, unless court had a reason to knov,
dunng those proceedings that child was Indian child State
ex rel Juvenile Dept of Lane County v Tucker (1985) 76
Or App 673 710 P2d 793
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