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JURISDICTION
The Utah Court of Appeals has jurisdiction over this case pursuant to Utah Code Ann.§
78-2-2(3)0).

STATEMENT OF THE ISSUES
1. Does the City Council for South Weber have the discretion under Utah State Law to
authorize its Board of Adjustments to hear and decide appeals, and conduct enforcement
proceedings regarding its land-use ordinances?

2. Does State Law restrict or preclude a City Council from mandating a procedure for
providing advisory and/or final official opinions to effected parties regarding the fullrange of its land-use ordinances and all the terms, phrases and related questions which
can arisefromthem?

3. Did the City Council for South Weber intentionally legislate a liberal role for its
Board of Adjustments which made it the City's final arbiter on all the land-use matters
referenced in items 1 and 2 above?

4. Was the City's Board of Adjustments empowered to challenge the propriety of the
legislative decisions made by the City Council in creating the Board and its powers as
described in City ordinance Title 10, Chapter 4; or was its jurisdiction limited to powers
1

and responsibilities described in the plain language of Chapter four?

The Standard of Review for each of the above issues, because the propriety of dismissal
is a question of law, the Appellate Court gives the trial court's ruling no deference, but
reviews for correctness. See St. Benedict Dev. Co. vs. St. Benedict's Hosp.. 811 P.2d
194,196 (Utah 1991), and Larson v. Paik Citv Mun. Corp.. 955 P.2d 343,345 (Utah
1998).

STATEMENT OF THE CASE
This is a fact sensitive case based on the documented legislative intent of the City of
South Weber when empowering its Board of Adjustments; and whether the resulting
legislation generated a wider scope and greater degree of power than the State Legislature
authorized the City to grant to its Board. This creates a question of law which is to be
reviewed for correctness by this Court The Petitioner will refer to the record which
reflects an accurate history of the matters at issue.

(a) Nature of the Case
The Court summarized its opinion as shown in the transcript (page 41$, lines 23-25, and
page 49, lines 1-18). Therein the Court acknowledged the legislative intent of the City of
South Weber to empower its Board of Adjustments to hear and decide appeals (including
enforcement issues) as stated in City ordinance 10-4-4(A). The Court concluded then,
2

however, that it thought "the State Legislature has limited the Board," (trans, page 49,
line 10,11) to a greater degree than the City actuated through its legislative process.
This appeal challenges the second part of the above premise.

(b) Course of the Proceedings
(1) (A) Case #050700250 was filed in District Court on 11 May 2005 (Record, page 1).
After a special training session, the Board held a separate hearing (with inputfromthe
City attorney and the Petitioner) just to determine wheflier it had jurisdiction to hear the
appeal. It voted unanimously that it had jurisdiction to hear and decide each of the
complaints at issue. It later heard and decided the appeal. The Appellant's petition to
District Court involved unresolved disputes but jurisdiction was not among them.

(B) The Board's 7 Oct 2005 response on this case (Record - page 119) does not
dispute ite unanimous vote that it had jurisdiction, but opined that "many issues were not
properly before the Board" for other reasons.

(2) (A) Case #050700359 was filed on 14 Jul 2005 (Record - page 22). The Board,
prior to hearing this appeal but the same evening, voted unanimously that it had
jurisdiction to hear each complaint at issue. The Petition to the Court was again to
address remaining differences with the Board, but jurisdiction was not a factor.

3

(B) The Board's 13 Oct 2005 response (Record - page 158) provides a variety of
arguments but does not question the Board's unanimous vote that it had jurisdiction to
hear, decide and enforce through its own orders (if necessary) the matters at issue,

(3) (A) Case #050603791 was filed 17 Nov 2005 (Record - page 275). The Board did
not have a formal hearing. It held a meeting, which turned into an informal hearing,
where it entertained opinions and hearsayfromanyone interested in the complaints at
issue. The Petitioner was not in attendance. It decided unilaterally, at the end of this
meeting, that it would not hold a formal hearing allegedly because the issues were outside
its jurisdiction, or not germane for other reasons. The record shows that most of the
Board members were new and untrained.

The attachments (see 17 May 2005 work/discussion meeting) to this petition show
Attorney David Church (Utah League of Cities and Towns) being quoted by a prior
Board Chairman (Bill Petty) that the Board had created a procedural precedent when it
conducted thefirsttwo hearings wherein jurisdictional questions were themselves subject
to an adversarial hearing if disputed.

(B) Hie Board's response and/or Motion to Dismiss the Petitioner's complaint is
shown in the record at page 348* The Board argued that its meeting was public and
proper. It defended its claim of being without jurisdiction to hear the complaints at issue,
4

but did not suggest that its ruling on this appeal had any bearing on the two prior cases
when the Board voted unanimously that it had jurisdiction.

(4) The above three cases were consolidated into case # 050700250 (Record - page 321,
328, 329 & 331) and assigned to Judge Memmott.

(5) The Board submitted a motion 22 Jun 2006, with a supporting memorandum, to
dismiss cases 050700359 and 050700250 based on its new argument that "jurisdiction
may be raised at any time" (Record - page 362,363).

(6) The Petitioner responded (Record - page 376,378) that the official record of both
cases at issue shows the Board unanimously voted that it had jurisdiction to hear and
decide appeals concerning the full-range of the City's land-use involvements (including
enforcement) as described in City ordinance 10-4-4(A). There is nothing in the record to
indicate the Board ever "subsequently determined that it lacked the authority to
resolve the issues raised by Poll (emphasis added) as stated on page 4, item 8 of the
Court Order (Record - page 408).

(c) Disposition at the Trial Court
The Court Order granted the Board's motion to dismiss for lack ofjurisdiction after

5

concluding that each of the issues raised by Mr. Poll was outside the limited jurisdiction
of the Board (Record - page 405).

RELEVANT FACTS
(1) The primary relevant fact in this case is the Court's accurate statement that the City
of South Weber has "expanded the duties and responsibilities of their Board of
Adjustments through ordinance." The Court further indicated there was no question that,
by ordinance, this expanded authority included the authority to conduct enforcement
proceedings. However, the Court then concluded that this expansion was, in its opinion,
beyond the scope of authority intended by the State Legislature for municipalities to
empower such Boards (trans page 48, lines 23-25 and 49, lines 1-18).

Most of the Appellant's complaints, contained in all three appeals to the Board, were
predicated upon the enforcement provisions within City ordinances as acknowledged by
the Court [see City ordinance 10-4-4(A) and 1<V4~5(D)].

(2) The City ordinance 10-1-6 addresses questions of interpretation and application of
its land-use ordinances. This ordinance requires that those with such questions "shall"
direct them to the Board of Adjustments for interpretations as a required step in resolving
such issues (see City ordinance 10-1-6). This too, as with the above example, is widely
acknowledged as an expanded or liberal role for a City's Board of Adjustments.
6

The plain language of this ordinance was at issue in the Board's 13 Oct 2005 response to
case #50700359 (Record - pages 162-163). Therein the Board deemed it "meaningless"
to request interpretations from the Board (for instance regarding certain provisions of the
sensitive land-use ordinance); while ordinance 10-1-6 directs those in need of answers to
the Board.

The documented disparity between the plain language of the City's land-use ordinances,
and the Board's open disagreement with this plain language, is a fundamental fact
relevant to the disputes at issue.

(3) The Board's 22 Jun 2006 Motion to Dismiss the Petitioner's cases and the
supporting memorandum (Record - page 362) moves the District Court to dismiss Poll's
petitions for lack ofjurisdiction. It accurately states that a challenge over jurisdiction can
be made at anytime. The time of this challenge was before the factual record of the case
was complete. For example, a transcript of the Board's hearings had not been included in
the record as required by Utah Code Ann.§ 10-9a-801(7Xb).

Although the motion only addressed the jurisdictional issue and the case records were
incomplete, the Respondent added "findings of fact" to its draft of the order for the Court
(Record - page 405).

7

Only one-half hour was allocated for the hearing on the Motion to Dismiss (Record page 390), which was insufficient to address the alleged "findings of fact" without the
statutorily required benefit of a complete record for reference.

The disparity between the narrow range of the motion and the more expansive coverage
of the resulting order (Record - page 405) is a significant relevant fact.

SUMMARY OF THE ARGUMENT
Utah Code § 10-9a-706(l) states that "each appeal authority shall conduct each appeal
and variance request as provided in local ordinance/' The transcript (Record - pages 48,
lines 23-25 and page 49, lines 1-18) shows the Court held that the City, without question,
created ordinances which gave expanded authority to the Board of Adjustment which
included conducting "enforcement proceedings/'

In spite of this statute and the Court's own conclusions regarding the legislative intent
and coverage of the City's ordinances, the record shows that (for all three cases before
the Court) the Board of Adjustments failed to exercise its "appeal authority as provided in
local ordinance." This failure was particularly acute relating to enforcement issues.

With its present motion (Record - page 362), the Board suggests its failures were because
it lacked the jurisdiction to exercise such authority.
8

The Appellant contends the Board had no authority beyond that legislated by the City
Council. Therefore, it was mandated to adhere to City ordinance 10-4-4(A) exactly as its
plain language dictates. The City Council did not empower the Board to challenge the
propriety of this ordinance or whether the City had exceeded its authority, as granted by
the State, in creating it.

The Appellant differs with the Court's conclusion that City ordinance 10-4-4(A) exceeds
the intent of the State Legislature.

ARGUMENT
1. As the Court noted (Trans. - page 48, lines 23-25, page 49, lines 1-18) there is no
question that the City of South Weber legislated very broad powers for its Board of
Adjustments. For example, City ordinances 10-4-4(A) reads as follows:
Powers of the Board: The Board of Adjustments shall have the following powers:
(A) Appeals: To hear and decide appeals where it is alleged that there
is error in any order, requirement, decision or determination made by the
administrative official and the enforcement of any of the planning or
zoning provisions of the City ordinances (emphasis added).
2. City Ordinance 1-3-1(B) states "all words and phrases shall be constructed and
understood according to the common use and understanding of the language." While this
seems sufficiently clear concerning the construction of City ordinances, the City further
legislated in City ordinance 10-1-10 that the word "shall" is always mandatory.
9

Besides being written in plain language, City ordinances at issue have also been
scrutinized for decades by residents, City officials and staffers who had no difficulty in
comprehending their meaning. Moreover, training has been provided, through the years,
by Attorney David Church, instructor Sidney Fonnesbeck and othersfromthe League of
Cities and Towns. None of those had difficulty with the plain language, or once
suggested the composition of the ordinances (in their opinions) was contrary to State
Law. Ms. Fonnesbeck stressed, in her 2004 training session, that the City would lose just
as quickly in Court when it failed to adhere to City ordinances as when it failed to
comply with State law.

3. In November 2001, the Cily elected a new Mayor. The Mayor, by Utah Code § 10-31219(2)(a) and City ordinance l-5-3(DX2X6), "shall" enforce the ordinances and laws of
the municipality. This Mayor has publicly stated and shown, however, that he does not
believe in such enforcement He said that, if one so empowered always applied City
ordinances, the City could be ran "by computers."

Following his example, a recently replaced Councilman volunteered that a City ordinance
was "like a stop sign which you slow down for - before you coasted on through."
Another current Councilman claimed he was elected to apply common sense and equated
adherence to ordinances as just "crossing the f s and dotting the i's."

10

This present climate reflecting haphazard and selective ordinance enforcement has carried
over to the Council, the Planning Commission and the Board of Adjustments. When the
Mayor shows no or low regard for enforcing or requiring the execution of ordinances,
other City officials react likewise. As the Mayor appoints, per City ordinance 1-53(D)(2)(10), Planning Commissioners and other officials, his attitudes towards
enforcement are magnified through like-minded appointees. If they prove not to be likeminded, they are not reappointed.

One of many examples in the cases before the District Court which exemplifies this is
shown in the record at page 164 (the fire hydrant issue). Therein the Board reasoned that
since Poll '"would love a fire hydrant up there" and removing it is "something that nobody
wants," that such extraneous information justified failure to comply with City ordinance
10-14-10(B). This requires that a 20 foot wide easement "shall" be granted to the City
when a public water system is located on private property. No easement has been
granted, yet its existence and maintenance encroaches on Appellant's property.

Such rationalization, or the perception that City ordinances and related State laws are
just hindrances to the application of common sense, is a major factor in each case before
the District Court. It is consistent too with its Motion to Dismiss the cases at issue.
However, the City cannot change the rules halfway through the game. The City is not
entitled to disregard its mandatory ordinances, see Brendle vs City of Draper, 937 P. 2d
11

1044,1048 (Utah Ct app. 1997) and Springville Citizens vs the Citv of Springville. 979
P. 2d 332 (Utah 1999).

4. Applying City ordinance 10-4-4(A), as written in plain language, is a mandatory
requirement It mandates hearing and deciding appeals (including enforcement issues) of
any of the planning or zoning provisions shown in the City ordinances. In this City,
planning includes the subdivision ordinance shown in its Title 11 [see City ordinance 103-2andll-2-l(BX3)].

The above covers the full-range of possible appeals concerning all of the City's land-use
matters. The Board's powers are limited, however, to the foil text of the Ordinance. For
example, a thorough reading of 10-4-4 shows no reference that empowers the Board to
question the propriety of the Council's legislation which established and set the
parameters of powers and responsibilities for the Board.

Thefondamentalconsideration in interpreting legislation, whether at State or local levels,
is legislative intent See Board of Education vs. Salt Lake County. 659 P. 2d 1030 (Utah
1983). The Board's Motion to dismiss the Appellant's cases fear lack ofjurisdiction
contravenes the legislative intent of the Council and the plain language of the ordinance
as it has been in place and interpreted by all concerned for decades.

12

5, The order of the Court (Record - page 408, item 8) stated that 6tthe Board having
subsequently determined that it lacked the authority to resolve the issues raised by Poll,
now moves this Court to dismiss Poll's appeals for lack ofjurisdiction/'

This statement is erroneous. There is nothing in the record to show the Board of
Adjustments in South Weber ever "subsequently determined" that it lacked the
jurisdiction to hear and decide the cases #05070025 or 050700250, Appellant's response
to the motion (record - page 376,378) stressed this fact The Board ruled unanimously,
based on the plain language of City ordinance 10-44(A), that it had jurisdiction over all
the issues on appeal in both cases.

Later, on appeal #3 (Case #050603791 - Record at page 275) the Board determined that it
did not have jurisdiction regarding the matters then before it There is nothing in this
case to suggest the Board made any effort to reverse the unanimous vote on the prior
Board decisions. Appellant's complaint in case #0506003791 was that the Board failed
to provide due process in accord with its precedent on the prior two cases, and failed to
apply City ordinance 10-4-4(A) and 10-4~5(D) as mandated in Utah Code § 10~9a-706 on
the appeal then before it.

Hie Court, in questions to the Respondent (trans, pages 1-9), also acknowledged the
Board's failure to reverse its unanimous vote in favor ofjurisdiction and questioned the
13

Court's own authority to reverse the Board's decisions that it had jurisdiction over the
cases at issue.

6. The Court concluded (trans, pages 48 and 49) that the City had without question
empowered the Board through ordinance "to hear this" (the cases cited in the motion),
and this included 'the ability to conduct enforcement proceedings."

As with the example in item #4 above, the fundamental consideration in interpreting
legislation, whether at the State or local level, is legislative intent. See Board of
Education vs. Salt Lake County. 659 P. 2d 1030 (Utah 1983). In this instance, the Court
acknowledged the legislative intent (from its review of audio tapes and other information
not available in the record) was that the City, without question, "determined that they did
have jurisdiction to hear this." As legislative intent is the primary consideration, even at
the local level, there would have to be clear and compelling evidence elsewhere to
circumvent such intent.

7. Utah Code Ann.§ 10-1-103 provides considerable discretion to a legislative body to
exercise powers granted to it except in cases "clearly contrary to the intent of the law."
Cities have long been empowered by the State to implement its land-use ordinances.
Prior to 2005, Utah Code § 10-9-402 required cities to enact zoning ordinances and Utah
Code § 10-9-801 allowed them to legislate subdivision ordinances. Current Utah Code §
14

10-9a-103(15) describes a "land-use ordinance" as a planning, zoning, development or
subdivision ordinances of the municipality.

Based on the very general nature of the above statutes, the State Legislature withheld
almost nothingfromthe discretion of the municipalities. Utah Code Ann.§10-9(a)-104(l)
allows a municipality to enact "stricter requirements or higher standards" than required
by this chapter. Utah Code § 10-9a-104(2) cites exceptions which are limited to Sections
10-9a-305,10-9a-514,10-9a-516 and Section 10-9a-520. Prior to 2005, Utah Code § 109-104(1) allowed those same liberal standards with the same limited exceptions.

As the State Legislature's above restrictions/exceptions were not at issue here, the City
Council in South Weber was within its authority to enact stricter requirements as it did
with City ordinance 10-4-4. Once enacted, those ordinances are mandated to be followed
as shown in Utah Code § 10-9a-706(l).

8. The last two of the three appeals filed with the Board were under the post-2005 State
Code cited above, while the first (case 050700250, Record - page 1) was under the prior
statutes.

In the older statute, Utah Code § 10-9-704(4Xa) stated that "only decisions applying the
zoning ordinance may be appealed to the Board." However, Utah Code § 10-915

704(l)(a)(i) differs with the seeming limitations in (4)(a) by expanding what may be
appealed to include any order, requirement, decision or determination made in the
administration of the zoning ordinance.

The scope of what a municipality may include in its zoning ordinance is not limited by
State statute. Utah Code § 10-9-801 allowed cities to create subdivision ordinances but
did not restrict them from including those within their zoning ordinances. For example,
the South Weber zoning ordinance includes a large array of land-use issues, besides
zoning, to including regulations for fire hydrants, landscaping, sign and lighting
regulations, etc.

Taken in its entirety, in view of the wide discretion allowed to municipalities under the
older standard and the clear intent as shown in the 2005 updated version of Utah's Landuse Codes, there is no foundation to conclude that the State Legislature really meant to
be more restrictive with municipal appeal authorities before 2005 than after it.

9. The Respondent's motion (Record - page 362, 363) and the Court order (Record page 405) stressed the supposed "limited authority" of the Board to hear and decide landuse appeals within the City of South Weber.

The Appellant disagrees with this conclusion based on City ordinance 10-4-4(A) which
16

broadly reads in plain language to include appeals regarding the full-range of land-use
issues that a municipality may encounter. Utah Code § 10-9a-701(3) requires the Board
to "serve as the final arbiter of issues involving the interpretation or application of land
use ordinances." Those are not narrow. Those are broad authorities.

The Court, in the transcript on page 15 & 16 questions the Respondent's narrow or
limited interpretation of the Board's authority. It states that it is not a "rational
interpretation" to "think the code would contemplate giving a remedy to one side and not
the other." The Court further reasons that "the remedy must be here." "It has to make
sense to provide aggrieved parties for the opportunity to be heard. I mean due process
requires that."

Appellant agrees with the Court's reasoning as provided above. The Court's Order,
however, (Record - page 405) fails to credit the State Legislature with equal discernment
during land-use legislative processes. Therefore, the Appellant contends the Court erred
in this regard.

CONCLUSION
The City's legislative intent, shown by the plain language of City Ordinance 10-4-4(A)
and 10-4-5(D), is not beyond the broad scope of authority granted to municipalities by
the State Legislature.
17

Based on the above arguments, a review of the relevant portions of the record and
pertinent authorities, the Appellant respectfiiUy asks die Court to reverse the order of the
Trial Court. Then to remand all three appeals, consolidated under District Court Case
#050700250, to the Trial Court to be completed as provided in local ordinance and State
law.

Appellant also asks for an award of Court costs relating to elevation of this issue to the
Utah Court of Appeals, because the Board had no authority to challenge the propriety of
City ordinance 10*4-4(A) and it was mandated by Utah Code §10-9a-706(l) 'to conduct
each appeal and variance request in accord with local ordinance."

submitted

]_ May 2007 by
^RENTPOLL, prose
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ADDENDUM

1-3-1

1-3-1

CHAPTER 3
DEFINITIONS

SECTION:
1-3-1:
1-3-2:
1-3-3:

Construction Of Words
Definitions, General
Catchlines

1 -3-1:

CONSTRUCTION OF WORDS:

A.

Whenever any word in any section of this City Code importing the
plural number is used in describing or referring to any matters,
parties or persons, any single matter, party or person shall be
deemed to be included, although distributive words may not have
been used. When any subject matter, party or person is referred to
in this City Code by words importing the singular number only, or a
particular gender, several matters, parties or persons and the
opposite gender and bodies corporate shall be deemed to be
included; provided, that these rules of construction shall not be
applied to any section of this City Code which contains any express
provision excluding such construction or where the subject matter or
context may be repugnant thereto. The use of any verb in the
present tense shall include the future and past tense when
applicable. (1998 Code)

B.

All words and phrases shall be constructed and understood
according to the common use and understanding of the language;
the technical words and phrases and such other words and phrases
as may have acquired a particular meaning in law shall be construed
and understood according to such particular meaning. (1989 Code
§ 1-005 A)

C.

The word "ordinance" contained in the ordinances of the City has
been changed in the content of this City Code to "Title", "Chapter",
"Section" and/or "subsection" or words of like import for
organizational and clarification purposes only. Such change to the

South Weber City

1-3-1

1-3-2
City's ordinances is not meant to amend passage and effective dates
of such original ordinances. (1998 Code)

1-3-2:

DEFINITIONS, GENERAL: Whenever the following words or
terms are used in this Code, they shall have such meanings
herein ascribed to them, unless the context makes such meaning repugnant
thereto:
AGENT:

A person acting on behalf of another with
authority conferred, either expressly or by
implication.

BUSINESS:

Includes all activities engaged in within the City
carried on for the purpose of gain or economic
profit, except that the acts of employees
rendering service to employers shall not be
included in the term business, unless otherwise
specifically provided.

CHIEF OF POLICE
AND CHIEF LAW
ENFORCEMENT
OFFICER:

Davis County Sheriff or any deputy of the Davis
County Sheriff assigned to act as Chief of
Police or chief law enforcement officer by the
Davis County Sheriff.

CITY:

The City of South Weber, Davis County, Utah.

CITY COUNCIL:

Unless otherwise indicated, the City Council of
the City of South Weber, Utah.

CITY RECORDER:

The individual appointed to act as the City
Recorder of the City.

CODE:

The City Code of the City of South Weber, Utah.

COUNTY:

Davis County, Utah.

EMPLOYEES:

Whenever reference is made in this Code to a
City employee by title only, this shall be
construed as though followed by the words "of
the City of South Weber".

South Weber City

1-5-3

1 -5-3:

1-5-3

MAYOR AS MEMBER OF CITY COUNCIL:

A.

Administration Vested In Mayor: The administrative powers, authority
and duties are vested in the Mayor. (1989 Code § 3-808; amd. 1998
Code)

B.

Presiding Officer; Mayor Pro Tempore: The Mayor shall be the
chairperson and preside at the meetings of the City Council. In the
absence of the Mayor or because of his inability or refusal to act, the
City Council may elect a member of the City Council to preside over
the meeting as Mayor Pro Tempore, who shall have all the powers
and duties of the Mayor during his absence or disability. The election
of a Mayor Pro Tempore shall be entered in the minutes of the
meeting. (1989 Code § 3-403; amd. 1998 Code)

C.

Voting; No Vote Except In Tie: The Mayor shall not vote, except in
the case of a tie vote of the City Council. (1989 Code § 3-402; amd.
1998 Code)

D.

Powers And Duties: The Mayor shall:
1. Be the chief executive officer to whom all employees of the City
shall report;
2. Keep the peace and enforce the laws of the City;
3. Remit fines and forfeitures and may release
imprisoned for violation of any City ordinance;

any

person

4. Report such remittance or release to the City Council at its next
regular session;
5. Perform all duties prescribed by law, resolution or ordinance;
6. Ensure that all the laws and ordinances and resolutions are
faithfully executed and observed;
7. May at any reasonable time examine and inspect the books,
papers, records or documents of the City or of any officer, employee
or agent of the City;
8. Report to the City Council the condition of the City and
recommend for City Council consideration any measures as deemed
to be in the best interests of the City;
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9. When necessary, call on the residents of the City over the age of
twenty one (21) years to assist in enforcing the laws of the State and
ordinances of the City; and
10. Appoint, with the advice and consent of the City Council, persons
to fill City offices or vacancies on commissions or committees of the
City. (1989 Code § 3-809; amd. 1998 Code)
E.

1 -5-4:

No Veto: The Mayor shall have no power to veto any act of the City
Council, unless otherwise specifically authorized by statute. (1989
Code § 3-404; amd. 1998 Code)

MUNICIPAL ADMINISTRATION:

A.

Prescribe Additional Powers And Duties: The City Council may, by
resolution, prescribe additional duties, powers and responsibilities for
any elected or appointed official which are not prohibited by any
specific statute, except that the Mayor may not serve as City
Recorder and neither the Mayor nor the City Recorder may serve as
City Treasurer. A Justice Court Judge may not hold any other City
office or position of employment with the City. (1989 Code § 3-810;
amd. 1998 Code)

B.

Members Of Council May Be Appointed To Administration: The
Mayor may, with the advice and consent of the majority of the City
Council, assign or appoint any member or members of the City
Council to administer one or more departments of the City and shall
by ordinance provide the salary for the administrator or
administrators. (1989 Code § 3-811; amd. 1998 Code)

C.

Change Of Duties: The Mayor may, with the concurrence of a
majority of the City Council, change the administrative assignment of
any member of the City Council who is serving in any administrative
position in the City government. (1989 Code §3-812; amd. 1998
Code)

D.

General Administrative Powers: The City Council shall, from time to
time, prescribe the powers and duties to be performed by the
superintendents, supervisors, department directors and all of its
officers and employees. (1989 Code § 3-813; amd. 1998 Code)
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codified herein, including the Map entitled "South Weber City Zoning Map",
which is adopted as a part hereof, shall be deemed a continuation of the
existing Zoning Ordinance as amended and not a new enactment; and the
Ordinance codified herein shall be so interpreted upon all questions of
construction and to questions of conforming or nonconforming uses,
buildings and structures and to questions as to the dates upon which such
uses, buildings or structures become conforming and nonconforming. (1989
Code§ 12-1-005)

10-1-6:

INTERPRETATION: In interpreting and applying the
interpretations of this Title, the requirements contained herein
are declared to be the minimum requirements for the purposes set forth,
unless otherwise specifically stated. If, in the course of administration
hereof, a question arises as to the meaning of any phrase, section or
chapter, the interpretation thereof given by the Planning Commission shall
be construed to be the official interpretation thereof. In the event that there
is a need of further interpretation by any person, firm or corporation or
official of the City, they shall submit the question to the Board of
Adjustment, which is authorized to interpret the Title as provided herein.
Where the question is still unsatisfied, the applicant may either apply for an
amendment to this Title to clarify the portion thereof which is in question or
may file a petition with a court of competent jurisdiction for final
interpretation. (1989 Code § 12-1-006)

10-1-7:

EFFECT ON PRIVATE COVENANTS AND AGREEMENTS:

This Title shall not nullify the more restrictive provisions of
private covenants and agreements entered into between private persons,
but shall prevail notwithstanding such provisions which are less restricted.
Enforcement of private covenants and agreements affects only the parties
in interest and the responsibility therefore may not be assumed by the City
or its agents. (1989 Code § 12-1-007)

10-1-8:

SEPARABILITY AND VALIDITY CLAUSE: If any chapter,
section, subsection, sentence, clause, phrase or part of this
Title is for any reason held invalid by a court of competent jurisdiction, such
judgment shall not affect, impair or invalidate the remaining provisions of
this Title but shall be confined in its operation to the specific chapter,
section, subsection, sentence, clause or part of this Title held invalid, and
shall not affect the validity of the remaining portion of this Title in any other
instance. (1989 Code § 12-1-008)
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10-1-9:

10-1-10

EFFECT OF OTHER ORDINANCES AND REGULATIONS:

Whenever higher or more restrictive standards are
established by the provisions of any other applicable statute, ordinance or
regulation than are established by the provisions of this Title, the provisions
of such other statute, ordinance or regulation shall govern. (1989 Code
§ 12-1-009)

10-1-10:

DEFINITIONS: For the purpose of this Title, the following
terms and their derivations shall have the meaning as given
herein when not consistent with the context. Words in the singular number
include the plural and the plural the singular. The word "shall" is always
mandatory. Words not included herein but which are defined in the Building
Code shall be construed as defined therein. Words which are not included
herein or in the Building Code shall be given their usual meaning as found
in the English dictionary unless the context of the words clearly indicate a
different meaning.
Definitions of words applicable particularly to certain chapters shall be
included in those chapters.
ACCESSORY
BUILDING:

A detached subordinate building, the use of
which is clearly incidental and customarily
appropriate to and on the same lot as the main
building or use of land.

ACCESSORY USE:

A use clearly incidental, customarily appropriate
and subordinate to and on the same lot as the
main use of the building or land.

ACRE:

A measurement of land area equal to forty three
thousand five hundred sixty (43,560) square
feet.

ACRE, ONE-HALF:

A measurement of land area equal to twenty
one thousand seven hundred eighty (21,780)
square feet.

AGRICULTURE:

A farming activity limited to the tilling of soil, the
raising of crops, horticulture and gardening,
accessory uses of which shall not be construed
to permit any commercial activity or the keeping
or raising of animals or fowl, except as
specifically permitted in the zone requirements.
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10-2-8

favorable vote of not less than a majority of the entire membership of the
City Council. (1989 Code § 12-20-011; amd. 1998 Code)

10-2-8:

VIOLATION; PENALTY: Any person violating any of the
provision of this Title or requirement or decision of the Board
of Adjustment shall be guilty of a Class C misdemeanor and upon
conviction thereof by a court of competent jurisdiction, shall be subject to
penalty as provided in Section 1-4-1 of this Code. Such person shall be
deemed to be guilty of a separate offense for each and every day during
which any portion of any violation of this Title is committed or continued by
such person and shall be punishable as herein provided. (1989 Code
§ 12-20-010; amd. 1998 Code)
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CHAPTER 3
PLANNING C O M M I S S I O N 1

SECTION:
10-3- 1
10-3- 2
10-3- 3
10-3- 4
10-3- 5
10-3- 6
10-3- 7
10-3- 8
10-3- 9
10-3-10

Established
Scope
Terms Of Office
Organization
Powers And Duties
Records; Minutes
Expenses
General Plan
Mandatory Referral
Action By Commission

10-3-1:

ESTABLISHED: There is hereby created a Planning
Commission pursuant to section 10-9-201, Utah Code
Annotated, as amended, in order to carry out the provisions thereof, whose
primary duties shall be to act as an advisory council to the City Council on
all matters pertaining to planning and zoning within and for the City, to be
known as the South Weber Planning Commission. The Planning
Commission shall consist of five (5) members appointed by the Mayor with
the advice and consent of the City Council. Members shall receive
reimbursement for reasonable expenses incurred in performing their duties
as members of the Planning Commission, which shall be established by
resolution of the City Council. Appointments shall be nonpolitical and
appointees shall be selected from different vocational interests insofar as
possible. (Ord. 98-17, 8-11-1998)

10-3-2:

SCOPE: All matters pertaining to: a) the physical development
of the City, except as concerned with the Uniform Building
Code; b) the use and zoning of land for private or public purposes; c) the
location, widening, narrowing, abandonment, extensions or relocation of

1. UCA§ 10-9-201 etseq.
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proposed or existing streets, also the acquisitions of land for new streets, or
the acceptance of private streets for public use, and the sale of or lease of
City-owned streets; d) the acquisition or acceptance of land for any public
property, public way, ground, place or structure, also the sale or lease of
City-owned property, and the location of public buildings, parks or open
spaces; e) the location and extent of public or private utilities; and f) the
subdivision of land, shall be submitted to the Planning Commission for
consideration and recommendation before action is taken thereon by the
City Council or other City official. (Ord. 96-2, 10-22-1996, eff. 12-1-1996;
amd. 1998 Code)

10-3-3:

TERMS OF OFFICE: The term of office for each appointive
member of such Planning Commission shall be five (5) years
and until his successor is appointed. In January 1999, the terms of existing
members shall be adjusted by the Mayor with the consent of the City
Council so that one term expires on January 31 each year. One member
shall be appointed in January of each successive year. The Mayor may
remove any member of the Planning Commission without cause as
determined solely by the discretion of the Mayor and as approved by a
majority of the City Council. Any member of the Planning Commission so
removed shall be entitled to a public hearing before the City Council if a
hearing is requested in writing within five (5) days of a City Council vote.
The purpose of the hearing is to allow the member being removed to be
heard on the issue of removal. (Ord. 98-13, 8-11-1998)

10-3-4:

ORGANIZATION: The Planning Commission shall elect one
of its members to act as chairperson for a period of one year,
and a member to act as vice chairperson. The chairperson and/or vice
chairperson may be elected for successive terms. The chairperson will
preside at all meetings of the Planning Commission unless absent, in which
case the vice chairperson will preside. The Planning Commission shall
adopt such policies and procedures for its own organization and for the
transaction of business not in conflict with ordinances or State laws, which
policies and procedures shall be approved by the City Council before taking
effect. Report of official acts and recommendations of the Planning
Commission shall be made by the chairperson in writing to the City Council
and to such other City officials and persons as the City Council may direct,
and shall indicate how each member of the Planning Commission voted
with respect to such act or recommendation. Any member of the Planning
Commission may also make a concurring or dissenting report or
recommendation to the City Council whenever he deems advisable. (Ord.
98-13,8-11-1998)
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CHAPTER 4
BOARD OF ADJUSTMENT 1

SECTION:
10-4-1
10-4-2
10-4-3
10-4-4
10-4-5
10-4-6
10-4-7
10-4-8
10-4-9
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Organization
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Resubmission After Denial
Judicial Review Of Board Decision

10-4-1:

ESTABLISHED: There is hereby created a Board of
Adjustment which shall consist of five (5) members, one of
which shall be a member of the Planning Commission. The members of the
Board of Adjustment shall be appointed by the City Council. The City
Council may fix per diem compensation for the Board of Adjustment based
on necessary and reasonable expenses and on meetings actually attended.
(1989 Code § 12-22-001)

10-4-2:

TERMS OF OFFICE: Each member of the Board of
Adjustment shall serve for a term of five (5) years and until
his successor is appointed; provided, that the term of the members of the
first Board so appointed shall be such that the term of one member shall
expire each year. One member shall be appointed in the month of July of
each year. Any member may be removed for cause by the City Council
upon written charges and after public hearing, if such public hearing is
requested. Vacancies shall be filled in the same manner as the original
appointment for the unexpired term. (1989 Code § 12-22-002)

1. U.C.A. § 10-9-701 etseq.
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10-4-3:

ORGANIZATION: The Board of Adjustment shall elect a
chairperson and may adopt such rules for its own proceedings
as are consistent with law. Meetings of the Board shall be held at the call of
the chairperson and at such other times as the Board may determine. The
chairperson, or in his absence, the acting chairperson, may administer
oaths and compel the attendance of witnesses. All meetings of the Board
shall be open to the public. The Board shall keep minutes of its proceedings
showing the vote of each member upon each question, or if absent or
failing to vote, indicating such fact, and shall keep records of its
examination and other official actions, all of which shall be immediately filed
in the office of the Board and shall be of public record. (1989 Code
§ 12-22-003)

10-4-4:

POWERS OF BOARD: The Board of Adjustment shall have
the following powers:

A.

Appeals: To hear and decide appeals where it is alleged that there is
error in any order, requirement, decision or determination made by
the administrative official and the enforcement of any of the planning
or zoning provisions of the ordinances of the City.

B.

Special Exceptions: To hear and decide requests for special
exceptions or for decisions upon other special questions upon which
such Board is authorized to pass. (1989 Code § 12-22-004; amd.
1998 Code)

C.

Variances: To authorize upon appeal such variance from the terms
of the Zoning Title as will not be contrary to the public interest or
owing to special conditions a literal enforcement of such provisions
will result in unnecessary hardship; provided, that the spirit of such
provisions shall be observed and substantial justice done. If a
variance may be authorized however, it shall be shown that:
1. The variance will not substantially affect the Comprehensive Plan
of zoning in the City and adherence to the strict letter of the planning
and zoning provisions of the Zoning Title will cause difficulties and
hardships. The imposition of which, upon the petitioner, is
unnecessary in order to carry out the general purpose of the Plan.
2. Special circumstances attached to the property covered by the
application is deprived of privileges possessed by other properties in
the same district and that the granting of the variance is essential to
the enjoyment of a substantial property right possessed by other
property in the same district. (1989 Code § 12-22-004)
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10-4-5

10-4-5:

PROCEDURE OF APPEALS:

A.

Initiation Of Appeals: Appeals to the Board of Adjustment may be
taken by any person aggrieved or by any officer, department, board
or bureau of the City affected by any decision of the administrative
officer. Such appeals shall be taken within a reasonable time as
provided by the rules of the Board, by filing with the office^ from
whom the appeal is taken and with the Board of Adjustment a notice
of appeal specifying the groundsThereof. The officer from whom the
appeal is taken shall forthwith transmit to the Board of Adjustment all
of the papers constituting the record upon which the action appealed
from was taken.

B.

Stay Of Proceedings Pending Appeal: An appeal stays all
proceedings in furtherance of the action appealed from unless the
officer from whom the appeal is taken certifies to the Board of
Adjustment, after the notice of appeal shall have been filed with him,
that by reason of facts stated in the certificate, a stay would, in his
opinion, cause imminent peril to life or property. In such case, the
proceedings shall not be stayed, otherwise than by restraining order
which may be granted by the Board of Adjustment or the District
Court on application and notice on due cause shown.

C.

Notice Of Hearing Of Appeal: The Board of Adjustment shall fix a
reasonable time for the hearing of the appeal, give public notice
thereof as well as due notice to the parties in interest and shall
decide the same within a reasonable time. Upon the hearing, any
party may appear in person or by agent or by attorney.

D.

Decision By Board Of Adjustment: In exercising the power stated in
Section 10-4-4 of this Chapter, the Board of Adjustment may, in
conformity with the provisions of law, reverse or affirm, wholly or
partly, or may modify the order, requirement, decision or
determination appealed from, and may make such order,
requirement, decision or determination as ought to be made, and to
that end, shall have all the powers of the officer from whom the
appeal is taken. The concurring vote of three (3) members of the
Board shall be necessary to reverse any order, requirement or
determination of any such administrative official or to decide in favor
of the appellant or any matter upon which it is required to pass or to
effect any such variance in the planning and zoning provisions of the
ordinances of the City. (1989 Code § 12-22-005)
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10-4-6:

SPECIAL PERMITS: The Board of Adjustment may in
appropriate cases after public notice and hearing and subject
to appropriate conditions and safeguards, determine and vary the
application of district regulations herein established in harmony with their
general purpose and intent as follows:
A.

Extension Of Use: Permit the extension of a use into a more
restricted district immediately adjacent thereto where the boundary
line divides the lot into single ownership as shown of record at the
time of the passage of the Ordinance codified herein. Such use may
extend to the entire lot; provided, that in no case shall the use be
extended more than fifty feet (50') beyond the boundary line of such
district in which such use is authorized.

B.

Temporary Building For Commerce Or Industry: Permit in a
residential district a temporary building for commerce or industry
which is incidental to the residential development. Such permit to be
issued for a period of not more than one year. (1989 Code
§ 12-22-006)

10-4-7:

RESTRICTIONS ON VARIANCES AND SPECIAL PERMITS:

A.

Use Proposed In Application: Variances and special permits which
have been granted by the Board of Adjustment shall be used only for
the use, building or structure as proposed in the application to the
Board.

B.

Time Limit; Extension: Once a variance or special permit has been
granted, the applicant must implement the use or obtain a building
permit for and begin construction on any building or structure within
one hundred eighty (180) days of the issuance of the variance or
special permit. Failure to do so shall cause the variance or special
permit to become null and void. One 180-day extension may be
granted by the Board following application and the Board's finding of
reasonable cause. (1989 Code § 12-22-007)

10-4-8:

RESUBMISSION AFTER DENIAL: If a variance or special
permit has been denied, an application may not be
resubmitted for the same variance within one year, unless the application
has been substantively altered such that the Board of Adjustment is not
reviewing a case already ruled upon. (1989 Code § 12-22-008)
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10-4-9:

JUDICIAL REVIEW OF BOARD DECISION: The City or any
person aggrieved by any decision by the Board of Adjustment
may have and maintain a plenary action for relief therefrom in any court of
competent jurisdiction, provided petition for such relief is presented to the
court within thirty (30) days after the filing of such decision in the office of
the Board. (1989 Code § 12-22-009)
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water line or not
between the flange
access road, the
associated with the

10-14-10
more than a four inch (4W) vertical difference
of the fire hydrant and the finished surface of the
owner shall be responsible for all expenses
relocation or adjustment to the water system.

7. The access road shall be maintained by the property owner or the
property owner's agent in good condition and repair, and with
adequate snow removal so as to provide free uninhibited access at
all times by emergency and service vehicles.
8. A turnaround shall be provided at the end of the access road in
accordance with the standards and specifications of the most
recently adopted fire code.
9. The minimum turning radii for all turns and/or curves shall be forty
feet (40').
10. The property owner shall grant an easement along the length
and full width of the access road, permitting access to emergency
and service vehicles and inspection personnel.
The property owner may be required to grant to the city, a utility
easement extending from the public street to the fire hydrant, and
having a minimum width of fourteen feet (14') for the purpose of use,
operation, maintenance and repair of such hydrant and water line
and uninhibited access at all times by emergency and service
vehicles.
B.

Fire Hydrants: Fire hydrants may be required to be installed by the
fire chief at the expense of the property owner and shall be
connected to the water main to meet fire flow requirements and shall
be located in accordance with the most recently adopted fire code,
j^il^u-hydranto ohall bo located on all requit^d^access—roads asrequired by South Weber City an^hshartTUeTocated within five feet
(5') of the required access road. Where a public water system is
located on private property, a twenty foot (20') wide easement shall
be granted to the city over said water system.
^ s
If, in the opinion of the fire chief, fire hydrants are vulnerable to
vehicular damage, appropriate crash posts shall be required. No
obstruction including crash posts shall exist within a three foot (3')
working area of each fire hydrant. Crash posts shall be a four inch
(4H) cement-filled pipe, having a minimum of three feet (3') in height
above grade, with two feet (2') of pipe below grade set in concrete.
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Hydrant shut-off valves shall be located as per South Weber City
standards.
Lot Requirements; Improvements: Lots shall not be allowed or
approved where the operating water pressure from the city water
system serving the proposed lot or lots is less than forty (40) pounds
per square inch with a minimum fire flow of one thousand five
hundred (1,500) gallons per minute at twenty (20) psi residual
pressure. All water line installations shall be installed to city
specifications, at the expense of the property owner.
1. All of the improvements, as required, shall be installed at the lot
owner's expense as a condition for the granting of such exception;
2. Spark arresters shall be installed in every fireplace constructed,
whether indoor or outdoor. Screen openings in such arresters shall
not be in excess of one-quarter inch in diameter;
3. Such other conditions and standards as the governing body or city
staff may deem necessary in the furtherance of the objectives of this
code and in protecting the health, safety, and welfare of the
citizenry. (Ord. 2001-5, 2-13-2001)

10-14-11:

FLAG LOTS: In order to encourage the more efficient use of
land, flag or L-shaped lots may be allowed where the
sensitive nature of the land is steep hillsides, subject to the following
conditions:
A.

A flag or L-shaped lot shall be comprised of a staff portion
contiguous with the flag portion thereof;

B.

The staff portion of said lot shall front on and be contiguous to a
dedicated public street. The minimum width of the staff portion of a
flag lot shall be thirty feet (30'), and maximum length is one hundred
seventy feet (170');

C.

No building or construction, except for driveways, shall be allowed
on the staff portion of said lot unless the minimum width, for building
lots, is the same or greater than the minimum width as allowed in the
zoning district;

D.

The front side of the flag portion of said lots shall be deemed to be
that side nearest to the dedicated public street upon which the staff
portion fronts;
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CHAPTER 2
ADMINISTRATION AND ENFORCEMENT

SECTION:
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General Responsibilities
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11 -2-1:

GENERAL RESPONSIBILITIES:

A.

Subdivider:
1. Plan Preparation: The subdivider shall prepare subdivision plans
consistent with the standards contained herein and ShaH pay for the
design and inspection of the public i m p r o v e m e r l t & l i ^ ^ e d . The City
shall process said plans in accordance with the regulations set forth
herein.
2. Approval Prior To Development: The subdivider shall not alter the
terrain or remove any vegetation from the proposed subdivision site
or engage in any site development until he or she has obtained the
necessary approvals as outlined herein.
3. Distribution Of Plans: The subdivider is responsible for the
distribution of proposed subdivision plans to improvement districts,
special districts, utility companies and other private and public
entities for their information and comment, as directed by the City.
The subdivider shall be responsible to ensure that written notices
from each improvement district, special service district, utility
company, etc., are forwarded to the City affirming that proposed
subdivision plans have been received and reviewed by each of the
above required agencies. (Ord. 95-7, 4-11-1995, eff. 4-12-1995)
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City:
1. Referral Of Plans: Proposed subdivisions plans shall be referred
to City departments for their review and comment. (Ord. 95-7,
4-11-1995, eff. 4-12-1995; amd. 1998 Code)
2. Street Engineering Requirements: The City Engineer, City Planner
and Public Works Department shall make comments as to
engineering requirements for street widths, grades, alignments and
flood control, whether the proposed public improvements are
consistent with this Title, the adopted City standards and other
applicable ordinances and for the inspection and approval of all
construction of public improvements. Street layout and overall
circulation shall be coordinated with the Public Works Department,
City Planner and City Engineer. (Ord. 95-7, 4-11-1995, eff.
4-12-1995)
3. Planning Commission: The Planning Commission shall act as an
advisory body to the City Council. It is charged with making
investigations, reports and recommendations on proposed
subdivisions as to their conformance to the General Plsyi and Zoning
Title, and other pertinent documents. The Planning Cdhimission shall
recommend approval, approval with conditions or disapproval of the
proposed subdivision plans to the City Council. (Ord. 95-7,
4-11-1995, eff. 4-12-1995; amd. 1998 Code)
4. City Attorney: The City Attorney's office shall approve the form of
the final plat, that it is correct and acceptable, that the subdivider
dedicating land for use of the public is the owner of record, and that
the land is free and clear of unacceptable encumbrances according
to the title report which shall be submitted by the subdivider.
5. City Council: The City Council has final jurisdiction in the approval
of subdivision plans; the establishment of requirements for, and
design standards of, public improvements; and the acceptance of
lands and public improvements that may be proposed for dedication.
6. Inadvertent Approval Of Plan: Should a subdivision plan, by
inadvertence, be approved which shows on its face, or in any
documents attached thereto or which are deemed to be a part
thereof, that the subdivision does not comply in one or more
respects with the requirements of this Title or with the requirements
of approved City standards relating the quality, size, type, grade,
distance or dimension, and no variation or exception thereto has
been approved by the City Council, such plan approval shall not be
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