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STATEMENT OF JURISDICTION

This Court has jurisdiction to hear this appeal pursuant to Utah Code Ann. § 78-2a-

3(2)(G)-
DETERMINATION OF CONSTITUTIONAL PROVISIONS. STATUTES,
ORDINANCES AND RULES
None.
STATEMENT OF THE CASE

I. NATURE OF THE CASE

This case deals with the sale of a home from John and Darby Bradley (“Bradleys”) to
Douglas and Andrea Markham (“Markhams”) at a time the housing market saw home prices
rapidly rising. The home was located in an area north of St. George called Dammeron
Valley. It consisted of a home on eight acres with a pond and horse corrals. The property
was actually a combination of three separate lots that had previously been subdivided on
paper, but were then being used as one lot. The Bradleys were in the middle of a contested
divorce at the time, and Mrs. Bradley was living out of state.

After the Bradleys and the Markhams had signed the written contract and the earnest
money had been paid, the Bradleys, without saying anything to the Markhams, decided they
no longer wanted to sell their home. The day before the deadline for the Markhams to
produce certain financial information, the Bradleys told the Markhams that they did not want
the financial documents for a couple of weeks and would follow up with them when they
needed that information. The Bradleys then tried to kill the deal eight days later on the

pretext that the Markhams had not turned in their financial information by the deadline.
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The Markhams wanted to purchase the home and, therefore, when the Bradleys tried
to claim the deal was off, the Markhams refused to accept this. They submitted their
financial information to the Bradleys and stated they were prepared to move forward at the
scheduled closing date. The Bradleys then sent another notice that the deal was off, this time
on the pretext that the financial information was inadequate, citing to the quality of the fax
transmission and the general appearance of the financial information as their key reasons.
The Markhams again informed the Bradleys that they were ready to proceed to closing,
would pay off the seller financing immediately (early) by having other financing made
available at closing, and again insisted that the Bradleys close as scheduled. The Bradleys
refused to close, and the Markhams filed their suit for specific performance to require the
Bradleys to go through with the sale.

II. COURSE OF THE PROCEEDINGS AND DISPOSITION AT TRIAL

The Markhams, concurrent with filing their Complaint for Specific Performance on
October 21, 2004, also sought a preliminary injunction and temporary restraining order to
prevent the Bradleys from trying to sell or further encumber the home or doing any harm to
the home and property while the matter was pending. A Stipulated Injunctive Order was
ultimately entered by the trial court and continued in full force and effect through the time
of trial. The case proceeded to trial on January 24 and 25, 2006. The trial court took
evidence regarding the issues presented in the Stipulated Pretrial Order, including evidence
regarding the Bradleys’ violation of the Stipulated Injunctive Order. At the conclusion of

trial, the trial court asked counsel for both the Bradleys and the Markhams to submit
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proposed Findings of Fact and Conclusions of Law. The trial court entered its Findings of
Fact and Conclusions of Law on March 14, 2006, granting the specific performance relief
the Markhams sought and attorneys’ fees, and finding the Bradleys in contempt of court for
violating the injunction.

On April 17, 2006, the trial court entered its Final Judgment and Order, and the
Bradleys quickly filed an ex parte motion for a stay on the Final Judgment and Order and for
extra time to file post-judgment motions, which the trial court rejected. On May 1, 2000, the
Bradleys filed with the trial court a Motion to Stay, a Motion for Expedited Disposition
regarding the Motion to Stay, a Motion to Amend the Findings or Make Additional Findings,
and a Motion for New Trial.

In addition to filing those with the trial court, on May 18, 2006, the Bradleys filed
with the Court of Appeals an “Ex Parte and Expedited Motion to Stay Proceedings to Enforce
Judgment as Asserted Under Utah R. App. P. Rules 8 and 23" and an “Ex Parte Petition for
Extraordinary Relief.” (CA 20060455 docket). Both Motions were denied on May 30, 2006.

In the meantime, the date for closing under the trial court’s order arrived, and the
Bradleys came in on the closing date (May 18, 2006) in the evening and signed all of the
necessary documents to complete the closing. The trial court ultimately denied the Bradleys’
post-trial motions as well and ultimately granted the Markhams their attorneys’ fees on the

post-trial motions, including the motion to the Court of Appeals.
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III. STATEMENTS OF FACTS RELEVANT TO ISSUES PRESENTED

The trial court entered detailed Findings of Fact and Conclusions of Law, a complete
copy of which is attached hereto as Addendum A. The facts most relevant to this appeal are
set forth below.

1. The Markhams were looking at homes in Washington County at a time when
the housing market was seeing big increases in prices and activity. (R. 881, TT 112:1-14).

2. While working with their real estate agent, Carolyn Norton (“Ms. Norton”), the
Markhams were attracted to the Bradleys’ property because of its unique characteristics,
including a pond and horse corrals, all on 8.25 acres which was subdivided as to allow two
additional homes to be built. (R.881, TT 18:21-19:17; 20:4-8; R. 270 9 9).

3. Mr. Markham called Mr. Bradley to discuss some of the financial terms
regarding the Markhams’ purchase of the property, at which time Mr. Bradley requested that
the Bradleys receive approximately one-half of the purchase price at closing and that they
were willing to finance the balance, although nothing was said about any terms or special
reasons for seller financing. (R. 881, TT 21:1-16; R.271 § 12).

4. The Markhams did not need or prefer the seller financing idea, but were willing
to accommodate the request if it was on reasonable terms, and only if they were able to pay
off the balance early without penalty, which Ms. Norton told them was the standard language
of the agreement and that she would not write it up any other way. (R. 271§ 15).

5. When Ms. Norton presented the formal written offer to the Bradleys, she stated

to Mr. Bradley that the Markhams did not have the seller financing addendum with the
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formal written offer at that time, to which Mr. Bradley stated that, because Mr. Markham is
a doctor and Mrs. Markham is a dentist, and that he was getting one-half of the purchase
price as a down payment, he was not worried about the financial information. (R. 272-73
9 20).

6. Ms. Norton was dealing directly with Mr. Bradley, as Mrs. Bradley was in
Bellingham, Washington, at the time and was seeking a divorce from Mr. Bradley; however,
Mr. Bradley was able to obtain Mrs. Bradley’s signature on the final approved real estate
contract. (R. 27299 17-18).

7. The parties stipulated, and through trial testimony it was established, that
Mr. Bradley had authority to act on behalf of both himself and Mrs. Bradley and was
designated to receive all communications and documents regarding the sale of the property,
and that Mrs. Bradley had not designated any other real estate agent or her broker to act on
her behalf or receive or review documents while she was out of town. (R. 233 §4; R. 283
1 A).

8. Ms. Norton delivered a fully signed copy of the contract to Mr. Bradley and,
at that time, scheduled a meeting for September 12 between the Markhams and the Bradleys
for the purpose of going over the financial information and other contingency items listed in
the contract. (R. 274 99 25-27).

9. The Markhams came to the property for the scheduled meeting on September
12, and when they arrived, they were approached by a very angry Mr. Bradley, who was

yelling at them “what the hell are you doing here?” (R. 276 § 31).
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10.  Mr. Bradley finally settled down enough to allow the Markhams to walk
through the property and the home and, at the end of this quick walk-through, Mr. Markham
pulled out his financial information to deliver it to Mr. Bradley and confirm whether there
was any additional financial information that would be needed or in what format Mr. Bradley
wanted the financial information. (R. 277-278 9 36-40).

11.  Mr. Bradley, refusing to accept the financial information, said he would deal
with it in a couple of weeks. (R. 278 § 39).

12.  Atthe time Mr. Bradley refused the Markhams’ tender of financial documents,
he did not examine them and did not know whether they contained a credit report or not.
(R. 881, TT 266:2-7).

13.  The Markhams returned to their home, and Ms. Norton began trying to set a
new meeting date with the Bradleys, but her calls went unanswered and she was unable to
find Mr. Bradley at his various work sites. (R. 278 q 41).

14.  The next contact that the Markhams had from the Bradleys was Ms. Norton’s
receipt on September 20 of a fax claiming the Bradleys were canceling the contract because
the Markhams had not given them the financial information by September 13. (R.278 §42).

15.  Ms. Norton immediately called Mrs. Bradley and explained to her that when
Mr. Markham tried to give Mr. Bradley the financial information, Mr. Bradley refused to take
it and said he did not want it for a couple of weeks, to which Mrs. Bradley replied that she
“never wanted to sell the property anyway” and that she was “not going to sell the property

now” — the Markhams had missed the deadline and that was that. (R. 279 § 45).
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16.  The Markhams refused to consider that the deal was canceled and took this as
an indication that they needed to provide their current financial information and to obtain a
credit report. (R. 280 99 48-49).

17.  The Markhams felt very rushed in trying to get this information together
immediately and then fax it to Ms. Norton. Therefore, they updated a prior financial
statement with current bank information from their most recent bank statements, which
required them to use whiteout to remove the old information from the form and put in new
information. (R. 280 9 49).

18.  Once the Markhams had finished updating all of their financial information to
make 1t as current as possible, they bcgan trying to fax it to Ms. Norton from their home fax
machine. However, because of the size of the fax and other technical problems, they had
trouble getting the fax transmission to go through properly and had to refax many of the
pages . (R. 280 9 50).

19.  Ms. Norton assembled as best as possible all of the information and the credit
report the Markhams had faxed, and faxed it to the Bradleys on September 24 with a cover
letter. (R.280 99 50-51).

20.  In the meantime, the Markhams had been working with Countrywide Home
Loans (“Countrywide”) to obtain financing for their property in California, so they asked
Countrywide to finance the entire purchase of the Bradley home and, by September 30, they
had received formal notification from Countrywide that they were approved for the loan. (R.

280-281 9 53).
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21.  The credit report they sent to the Bradleys showed a credit score of 689 for Mr.
Markham and 705 for Mrs. Markham, which are not poor scores, and only four instances of
late payments — two times in 2003 and two times in 2001 — all of which were only 30 days
later. There was no reference of a judgment or bankruptcy on the credit report. (R. 281
56-57).

22.  OnOctober 4, after receiving notification of the Markham’s Countrywide loan
approval, the Bradleys had their attorney, Robert Jensen, send a letter to the Markhams
stating they were canceling the contract because they had not received financial information
by September 13, and that the financial information they had received was rejected because
it was difficult to read, poor fax quality, the pages seemed out of order, and they had found
a reference to either a bankruptcy or a judgment. (R. 281 § 55).

23.  However, the bankruptcy was one Mr. Markham had filed approximately 12
years earlier due to a doctor group with which he had been involved and circumstances
stemming from that business relationship over which he had no control. (R. 881, TT 50:9-15,
19-22; R-289 § M(vi); R. 281 9§ 56).

24. By this time, the Bradleys were beyond actually evaluating the documents to
determine whether they should complete the transaction. Rather, their evaluation was a
pretext to cancel, as they were just trying to kill the deal. (R. 881, TT 54:12-13; R. 290 I N).

25.  Not only had Mrs. Bradley never wanted to sell the property and did not want
to sell it now, and the Bradleys had tried to cancel the contract on the pretext of a missed

deadline and a poor-quality fax transaction of financial documents, but unbeknownst to the
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Markhams at the time, the Bradleys had, on September 9, changed the real estate listing to
withdraw the property from the market rather than showing it as being under a pending sales
contract, further indicating the intent of the Bradleys to get out of the deal that they were
contractually obligated to fulfill. (R. 282 9 59).

SUMMARY OF ARGUMENT

There are two linchpin issues. The first issue is whether the Bradleys waived or
otherwise lost their right to strictly enforce the September 13 deadline for the Markhams to
provide their financial information, including the waiver of the Bradleys’ right to have a
written extension of the deadline. The second issue is whether the Bradleys exercised good
faith and fair dealing in evaluating the Markhams’ credit worthiness as shown in the financial
information the Bradleys later received.

Key to both issues was the actual trial testimony of the Markhams and their witnesses,
as well as the testimony of the Bradleys. In this regard, it is significant that the trial court
ultimately concluded that the testimony of Mr. Bradley on the critical facts was not credible,
but was unrehiable. The trial court specifically concluded that Mr. Bradley either gave false
testimony at trial to fit a legal theory or that he withheld information and truthful responses
during the deposition, but, in either event, the trial court did not consider Mr. Bradley’s most
critical testimony, particularly about his own actions, to be credible. The trial court noted
that Mr. Bradley’s demeanor at trial did not convey credibility. The trial court also
concluded that Mrs. Bradley’s testimony lacked credibility as well. On the other hand, the

trial court concluded that the testimonies of Mr. Markham and his witness, Ms. Norton, were
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credible and that the affidavits of Mr. Markham and Ms. Norton, admitted into evidence,
were reliable.

As to the first linchpin issue, the facts at trial established that on September 12, the
Markhams had scheduled a meeting with the Bradleys with one of the specific purposes
being the delivery of financial information to the Bradleys and to discuss what format they
would prefer for receiving further financial information. The Bradleys were to be
represented by Mr. Bradley at this meeting, and he was aware of the deadline and the purpose
ofthe meeting. At this September 12 meeting, Mr. Bradley specifically refused to accept any
financial information, preferring to wait for at least a couple of weeks when Mrs. Bradley
could review it.

The trial court properly concluded that the Bradleys had a known right, knew the
benefits of that right, and waived the right to have the documents delivered to them on
September 13 when they had rejected them on September 12. The trial court was correct in
concluding that the contract could not be terminated based on the Bradleys not receiving the
financial documents by September 13, because, by their own actions, they had waived the
deadline. This waiver implicitly included a waiver of any requirement that the extension of
the deadline be in writing.

The second linchpin issue is whether the Bradleys, in good faith, evaluated the
Markhams’ financial information once they received it. The evidence at trial established that
the Bradleys did not evaluate the credit worthiness of the Markhams in reviewing the

financial information. Rather than considering the information showing the Markhams’
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financial stability, income, deposit accounts, and history with other creditors, the Bradleys
focused on the form and appearance of the documents. The trial court concluded that the
Bradleys had testified that the most important elements in their decision to rej ectthe financial
information was that it was handwritten and looked sloppy and they had no objection to the
actual information on the report regarding the Markhams’ monthly income, their net worth,
or their credit scores. Therefore, it was objectively unreasonable for the Bradleys to reject
the Markhams’ financial information on such a basis.

Finally, for purposes of the appeal, there are other issues as well concerning:
(a) whether the Bradleys truly preserved the issues they are now presenting to this Court,
(b) whether they have identified the appropriate standard of review for any preserved issues;
(¢) whether they have properly fnarshaled the evidence in those instances where 1t 1s required;
and (d) whether the Markhams should be awarded their attorneys’ fees incurred on appeal.

ARGUMENT

I. THE TRIAL COURT APPLIED THE CORRECT LEGAL STANDARD
IN EVALUATING THE BRADLEYS’ COMPLIANCE WITH THE
COVENANT OF GOOD FAITH AND FAIR DEALING.

There are two reasons why the trial court did not err in its rulings involving the
covenant of good faith and fair dealing (the “Covenant”). First, the Bradleys never presented
their notion of a subjective standard for evaluating compliance with the Covenant (the
“Subjective Standard”) to the trial court. Second, Utah law makes clear that compliance with

the Covenant is measured by an objective standard, not the Subjective Standard that the

Bradleys propose for the first time in their opening bricf.

797244v4 11



A. The Bradleys Failed to Preserve Their Argument That Good Faith
and Fair Dealing is Properly Measured by a Subjective Standard.

In their Statement of the Issues, the Bradleys claim to have preserved their arguments
about the Subjective Standard at R. 399 and TT 405:12 through 408-14. A review of these
two locations in the Record makes clear that the Bradleys did not preserve their argument
about a Subjective Standard.

Page 399 of the Record is a page from a memorandum supporting the Bradley’s post-
trial motion captioned as being brought pursuant to Utah Rule of Civil Procedure 59.
However, Utah law makes clear that “raising an issue in a post-trial motion does not preserve
that issue for appeal.” Hart v. Salt Lake County Comm’'n, 945 P.2d 125, 130 n.1 (Utah App.
1997) (citation omitted), cert. denied, 953 P.2d 449 (Utah 1997). Thus, the Bradleys did not
preserve this argument at page 399.

Pages 405 through 408 of the trial transcript do not even contain the word
“subjective,” much less explain why the trial court should have evaluated the Bradleys’
actions by a Subjective Standard. An appellant preserves a substantive issue such as the
Subjective Standard for appeal only if at trial the appellant (i) timely raised the issue before
the trial court: (i1) specifically raised the issue in a way that the issue rises to a “level of
consciousness before the trial court”; and (ii1) introduced to the trial court “supporting
evidence or relevant legal authority” to support the argument. See id. at 130 (citations
omitted). The “mere mention of an issue in the pleadings is insufficient to raise an issue at

trial and thus insufficient to preserve the issue for appeal.” Id. (citation omitted).
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The Bradleys fail cach of these three requirements. The Markhams specifically set
forth in their trial brief the heading “A party must exercise the discretion given him in a

2

contract in an objectively reasonable manner. ” (R. 243). In closing argument, when asked
about the extent of discretion allowed to the Bradleys, the Bradleys’ attorney stated he agreed
with the Markhams’ attorney about the Covenant. (R. 881, TT 406: 10-15). The purpose of
these requirements is to “put the judge on notice of the asserted error and allow the
opportunity for correction at that time in the course of the proceeding.” Badger v. Brooklyn
Canal Co., 966 P.2d 844, 847 (Utah 1998). Because the Bradleys never gave the trial court

the opportunity to rule on their arguments regarding the Subjective Standard, this Court

should affirm the trial court’s application of an objective standard.

B. Even If This Court Reaches the Bradley’s Subjective Standard
Argument, Utah Law Makes Clear That Compliance With the

Covenant is Evaluated by an Objective Standard

The Bradleys rely heavily on quwood Village, LLC v. Albertson’s, Inc., 2004 UT
101, 104 P.3d 12206, to make their argument that they could subjectively comply with the
Covenant. Although this is the most recent Utah Supreme Court decision to examine the
Covenant, that decision did not involve a situation analogous to this dispute. In Qakwood
Village, landlord/appellant urged the Supreme Court to hold that the Covenant implied a duty
of continuous operation that required tenant/appellee to remain open throughout the entire
term of the ground lease between them (the “Lease™). See id. at§ 16. The Supreme Court
declined to make that holding because the “plain and unmistakable language” of the Lease

prevented it from inferring a covenant of continuous operations. See id. at 4 20. Neither the
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Bradleys nor the Markhams asked the trial court to use the Covenant to infer anything, and
the trial court did not do so.

Furthermore, the Oakwood Village opinion did not perform a detailed examination of
the Covenant, and it announced no new legal principle. Its analysis of the Covenant occupies
only two of the opinion’s sixteen pages in the Pacific Reporter. Much of those two pages
consist of a recitation of the facts in two earlier decisions, St. Benedict’s Dev. Co. v.
St. Benedict’s Hosp., 811 P.2d 194, 196 (Utah 1991) and Olympus Hills Shopping Ctr. v.
Smith’s Food & Drug Ctrs., 889 P.2d 445 (Utah App. 1994), cert. denied, 899 P.2d 1231
(Utah 1995), which the Oakwood Village court recognized were “the controlling cases on the
requirements and operation” of the Covenant. Oakwood Village, 2004 UT 101 at § 47.

In St. Benedict’s, express lease language required landlord/hospital to “actively assist”
its existing tenant “in acquiring and holding good tenants until such time as [the existing
tenant’s] Office Building is completely occupied.” Id. at § 48. The St. Benedict’s court
simply held that the hospital’s encouragement of a new developer could violate the Covenant
arising from the express contract term. See id. As with Oakwood Village, the St. Benedict’s
opinion is not analytically useful in this appeal because neither party asked the trial court to
imply provisions, and the trial court did not do so.

Rather, the Bradleys are asking this Court to hold that compliance with the Covenant
is measured by a subjective, rather than an objective, standard. Olympus Hills, the other
decision cited by the Oakwood Village decision as controlling, see id. at § 47, expressly holds

that an objective standard applies.
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The Oakwood Village opinion summarized the relevant Olympus Hills facts:

Olympus Hills involved a lease between a developer and a Smith’s
grocery store, which contained an express covenant of continuous
operation that obliged Smith’s to continuously operate “any lawful
retail selling business.” Rather than defaulting on the lease, Smith’s
opened a warehouse box store in order to restrict competition with
another grocery store it operated close to the Olympus Hills Shopping
Center.

Id. at 4 50 (citations omitted). Accordingly, the critical phrase in Olympus Hills was “any
lawful retail selling business.” Smith’s argued that “any” meant “any,” and that, so long as
Smith’s operated a lawful retail business, it complied with the express lease provision at
1ssue.
In rejecting Smith’s argument, this Court held that “any” does not unqualifiedly mean
“any,” and that the Covenant prevents contractual words from being read literally if such a
literal reading would lead to an absurd result:
[Clontracting partics, hard as they may try, cannot reduce every
understanding to a stated term. Instances inevitably arise in which one
party exercises discretion retained mn a way that denies the other a
reasonably expected benefit of the bargain. For example, if taken to its
logical extreme, the express provision of the lease in the instant case
would allow Smith’s to set up a cardboard box in the leased space and
sell cigars, an action that would clearly deny Olympus Hills the
expected benefit of its bargain. The law of good faith and fair dealing,
though inexact, attempts a remedy for such abuse.
Olympus Hills, 889 P.2d at 450 (citations omitted).
Neither Oakwood Village nor St. Benedict's addressed the question of the restrictions

that the Covenant places on a contracting party’s exercise of discretion. On the other hand,

| Olympus Hills is the seminal Utah appellate decision regarding the limits that the Covenant
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places on a contracting party’s exercise of contractual discretion. In this regard, the Olympus
Hills court wrote:
[[]n this case, our inquiry does not end with the recognition that Smith’s
had the discretionary power or contractual authority to operate “any
lawful retail selling business.” The question is whether . . . Smith’s
wrongfully exercised this power for a reason beyond the risks that
Olympus Hills assumed in its lease with Smith’s or for a reason
inconsistent with Olympus Hills’s “justified expectations.”
The trial court correctly determined that Olympus Hills justifiably
expected that Smith’s would select a reasonable economic use for the
property in good faith.
Id. at 451 (emphasis in original); see also, Cook v. Zions First Nat’'l Bank, 919 P.2d 56, 60
(Utah App. 1996), cert. denied, 925 P.2d 963 (Utah 1996) (“When one party to a contract
retains power or sole discretion in an express contract, it must exercise that discretion
reasonably and in good faith”); Leigh Furniture & Carpet Co. v. Isom, 657 P.2d 293, 311
(Utah 1982) (stating that a party breaches the Covenant if it fails to exercise all of its rights
under the contract reasonably).
This Court continued in Olympus Hills to explain that “the essence of the covenant

of good faith and fair dealing is objectively reasonable conduct.” Id. (emphasis added); see

also, Weinstein v. Popiel, 2003 UT App 385, 2003 WL 22682737 at *1.!

' This Court’s application of an objective standard for compliance with the Covenant
is unqualified. In two decisions with more limited application, the Utah Supreme Court has
confirmed that compliance with the Covenant is measured by an objective standard. In
Berube v. Fashion Ctr. Ltd., 771 P.2d 1033, 1048 (Utah 1989) the Utah Supreme Court held
that compliance with the Covenant is measured by reference to the “objectively reasonable
expectations” of the party who claims that the Covenant was breached. More recently, in
Billings v. Union Bankers Ins. Co., 918 P.2d 461, 465 (Utah 1996), the Supreme Court held
that under an insurance contract “the overriding requirement imposed by the implied
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Thus, the question for the trial court was whether the Bradleys® conduct was
objectively unreasonable. The trial court found that, as an objective matter, the Bradleys
acted unrcasonably (R. 288-290 M) and that their actions violated the Covenant. (R. 290
I N). These are factual questions. See Olympus Hills, 889 P.2d at 452. The trial court
resolved that issue against the Bradleys. They have not marshaled the evidence supporting
the trial court’s finding and are thus precluded from attacking the finding on appeal. Inshort,
the Bradleys have identified no basis for reversing the trial court’s finding that the Bradleys’
actions violated the requirements of the Covenant. Although the Bradleys purport to marshal
the evidence regarding the Covenant as it relates to a different issue on appeal, they presented
no evidence at trial, nor do they argue now, that they acted in an objectively reasonable way.
Therefore, the trial court should be attirmed.

II. THE TRIAL COURT PROPERLY DENIED THE BRADLEYS’
MOTION FOR DIRECTED VERDICT. ' '

At trial and in their appellate brief, the Bradleys have mistakenly referred to their
motion made at the close of the Markhams’ case in chief as a “motion for directed verdict.”
However, since this was a bench trial, and since the motion was made immediately after the
Markhams concluded their evidence and before the Bradleys put on their evidence in
defense, the motion was actually a motion to dismiss under Rule 41(b) of the Utah Rules of
Civil Procedure. Grossen v. DeWitt, 1999 UT App 167,9 8, 982 P.2d 581. This, however,

- is only a minor formality, as this Court should look past the motion’s label to its substance

covenant is that insurers act reasonably, as an objective matter, in dealing with their
insureds.” (emphasis added)
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and treat it accordingly. Id. at § 6. The Markhams will refer to this motion by its true
substantive character and call it the “Motion to Dismiss.”

The Bradleys misunderstand both the role of the trial court and the standard of review
for this Court as it relates to their Motion to Dismiss. The issue before the trial court was
whether the evidence put on by the Markhams was sufficient to establish a prima facie case.
1d. at 4 8. See also, Sorenson v. Kennecott-Utah Cooper Corp., 873 P.2d 1141, 1144 (Utah
App. 1994). This is a question of law for this Court to review for correctness. Grossen,
1999 UT App 167 atq] 8. The first step is to identify the issue the Bradleys presented in their
Motion to Dismiss, for this is the only issue that is preserved for an appeal of the denial of
their Motion to Dismiss. However, the Bradleys do not identify the substance of their
Motion to Dismiss, nor do they analyze the evidence that was available to the trial court at

the time they made their Motion to Dismiss.

A. The Markhams Established at Least a Prima Facie Case Through
’ Their Testimony and Evidence.

The Markhams, as set forth above, only needed to show a prima facie case to
overcome the Motion to Dismiss. The Bradleys argued before the trial court that the
Markhams failed to make a prima facie case based on the following points: (a) there was a
written contract with a “time is of the esseﬁce” clause (R. 881, TT 250:16-20); (b) the
Markhams were required to submit a credit report by a September 13 deadline (R. 881, TT
250:24-25); (c) the Markhams failed to tender the credit report by the required deadline (R.
881, TT 25<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>