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IN THE UTAH STATE COURT OF APPEALS

Loren E. Pearce
Appellant BRIEF OF APPELLANT
Vs. Appeal No. 20061077
Oksana Zapassoff

Appellee

STATEMENT OF JURISDICTION
Jurisdiction to hear this appeal properly lies with the Utah Court of Appeals

pursuant to Sec.78-2a-3 (2) (h), Utah Code Ann. (1953 as amended).

STATEMENT OF ISSUES AND STANDARD OF REVIEW
Issue | : WHETHER TRIAL COURT ERRED IN ADMITTING EVIDENCE
IN VIOLATION OF U.R.C.P. RULES 26(a)(4) AND 37(f)
Standard of Review: "We review the district court's legal determination ...
under a correctness standard, and thus accord it no deference."
Bourgeous v. Department of Commerce, 1999 UT App 146,95, 981 P.2d
414 (citing C.P. v. Utah Office of Crime Victims' Reparations, 966 P.2d

1226, 1228 (Utah Ct. App. 1998)).



Issue lI: WHETHER THE COURT VIOLATED RULE 610 OF fHE RULES OF
EVIDENCE AND COMMITTED CUMULATIVE ERROR BY ALLOWING
EVIDENCE DESIGNED TO DENIGRATE AND EMBARRASS APPELLANT
WITH RESPECT TO HIS RELIGIOUS BELIEFS.

Standard of review: "We review a trial court’s decision to admit evidence
... for an abuse of discretion." State v. Fedorowicz, 2002 UT 67,9124, 52
P.3d 1194, cert. denied, 537 U.S. 1123 (2003). "To properly exercise its
discretion, a trial court must scrupulously examine the evidence before it is
admitted." id.

Issue lll: WHETHER THE COURT MADE CONTRADICTORY AND/OR
IMFROPER STATEMENTS THAT WERE PREJUDICIAL TO THE
APPELLANT AND THAT CONSTITUTED PLAIN ERROR AND/OR
ABUSE OF DISCRETION |

Standard of review: To establish the existence of "plain error" and obtain
relief from an alleged error that was not properly objected to, [A party] must
show the following: "(i) an error exists; (ii) the error should have been
obvious to the trial court; and (iii) the error is harmful, i.e., absent the error,
- there is a reasonable likelihood of a more favorable outcome for [party]."
State v. Dunn, 850 P.2d 1201, 1208 (Utah 1993).

Issue IV : IN AWARDING SOLE CUSTODY TO THE

PETITIONER/APPELLEE, WHETHER THE COURT ABUSED ITS



DISCRETION AND ERRED AS TO LAW IN DECLARING THE
PETITIONER TO BE THE MORE COOPERATIVE PARENT.

Standard of Review: In divorce proceedings, we disturb the action of the
trial court only when the evidence clearly preponderates to the contrary or
the trial court has abused its discretion or misapplied principles of law.
Lord v. Shaw, Utah, 682 P.2d 853 (1984); Fletcher v. Fletcher, Utah, 615
P.2d 1218, 1222 (1980). Subject to those limitations, we are free to review
both the facts and the law. Openshaw v. Openshaw, Utah, 639 P.2d 177,
178 (1981); Christensen v. Christensen, Utah, 628 P.2d 1297 (1981).
Issue V : WHETHER THE COURT ERRED IN DISREGARDING EVIDENCE OF
VIOLENT AND UNCOOPERATIVE BEHAVIOR ON PART OF OKSANA'’S
MOTHER AND ITS HARMFUL EFFECT ON THE BEST INTERESTS OF THE
CHILD.

Standard of Review: Same as Issue IV.

Issue VI : WHETHER THE COURT ERRED IN FINDING A DISTINCT
POSSIBILITY THAT ABUSE MAY HAVE OCCURRED BY APPELLANT IN
THE FACE OF THE MANIFEST WEIGHT OF THE EVIDENCE THAT
PREPONDERATES TO THEIR FALSITY.

Standard of Review: Same as Issue IV

Issue VIl : WHETHER FALSE ACCUSATIONS OF ABUSE ARE GRAVE
ENOUGH TO OPERATE AGAINST THE BEST INTERESTS OF THE

CHILD AND REQUIRE A DIFFERENT AWARD OF CUSTODY.



Standard of Review : "Trial courts may exercise broad discretion in divorce
matters so long as the decision is within the confines of legal precedence.”
Whitehead v. Whitehead, 836 P.2d 814, 816 (Utah Ct.App. 1992).

Issue VIl : WHETHER THE COURT ERRED IN RELYING ON THE
PREGNANCY OF APPELLANT'S WIFE AS A REASON FOR DENYING
CUSTODY OF MARIA TO APPELLANT WHILE DISPARATELY FAILING
TO CONSIDER CONCURRENT PREGNANCY OF APPELLEE.

Standard of Review: In divorce proceedings, we disturb the action of the
trial court only when the evidence clearly preponderates to the contrary or
the trial court has abused its discretion or misapplied principles of law.
Lord v. Shaw, Utah, 682 P.2d 853 (1984); Fletcher v. Fletcher, Utah, 615
P.2d 1218, 1222 (1980). Subject to those limitations, we are free to review
both the facts and the law. Openshaw v. Openshaw, Utah, 639 P.2d 177,
178 (1981); Christensen v. Christensen, Utah, 628 P.2d 1297 (1981).
Issue IX : WHETHER THE COURT ERRED AND/OR ABUSED ITS
DISCRETION IN FINDING THAT APPELLANT IS NOT A RESPONSIBLE
PARENT BASED ON WHAT THE COURT DEEMED TO BE CREDIBLE
EVIDENCE THAT APPELLANT HAD NOT PAID HIS CHILD SUPPORT
FROM A PREVIOUS MARRIAGE.

Standard of Review: "Trial courts may exercise broad discretion in divorce

matters so long as the decision is within the confines of legal precedence."

Whitehead v. Whitehead, 836 P.2d 814, 816 (Utah Ct.App. 1992).



Issue X: IN THE ALTERNATIVE , WHETHER THE TRIAL COURT’'S
AWARD OF SOLE CUSTODY TO THE APPELLEE AND THE
CONSEQUENCES OF THE COURT'S ORDER COMPLY WITH THE
CONSTITUTIONS OF THE UNITED STATES AND UTAH AND OTHER
RELEVANT STATUTES AND WHETHER ANY STATUTES OR COLOR
OF LAW RELIED ON BY THE COURT ARE IN CONSTITUTIONAL
COMPLIANCE.

Standard of Review: “We employ heightened scrutiny under [Utah
Constitution] article I, ... when reviewing legislation that "implicates" rights
under article |, ...". Lee, 867 P.2d at 581. Wood v. University Medical
Center where, "most, if not all, of [article I] rights have generated some
form of heightened judicial scrutiny” and that "[n]otwithstanding the
presumption of constitutionality we give to statutes, this court has
consistently applied various forms of heightened review when article |
rights are at issue." 2002 UT 134, [ 37-46.

“We review the trial court's ... judgment for correctness given the
constitutional questions [Appellant] raises.” Grand County v. Emery

County, 2002 UT 57, 1] 6, 52 P.3d 1148.

STATEMENT OF THE CASE
The parties, Loren Pearce, Respondent/Appellant and Oksana Zapassoff,

Petitioner/Appellee, were married on July 28, 1997. A child issued from



the union, Maria Gloria Pearce, now age 7. Each party had custody of a
child from previous marriages, Appellant’s (hereinafter denoted as Loren)
son, Ammon, age 15 and Appellee’s (hereinafter denoted as Oksana)
daughter, Alina, age 16. On February 15, 2003, the parties separated and
obtained a bifurcated divorce on October 25, 2004.

Custody of Maria and property division were adjudicated at trial on July 5"
and 6", 2006 with an Amended Decree of Divorce entered on October 13,
2006.

Loren appeals as to the award of Sole Physical and Legal Custody to the
Appellee which he alleges, was in substantial part, unjustly influenced by
false allegations of abuse and other parental unfitness.

Loren argues that, during the course of the litigation associated with the
judicial process of divorce, custody and property division, Oksana,
implemented a premeditated strategy, in conspiracy with other biased
witnesses, to discredit and demonize Loren with multiple counts of false
allegations of abuse and dishonesty, with the intent of showing that he
was/is an unfit parent, gain unfair advantage in Court and that he should

be awarded as little parenting time as possible.

ARGUMENT

ISSUE |



WHETHER TRIAL COURT ERRED IN ADMITTING EVIDENCE IN

VIOLATION OF U.R.C.P. RULES 26(a)(4) AND 37(f)

Failure to Disclose Evidence Prior to Trial

Appellant asserts that Appellee failed to disclose prior to trial the majority
of her evidence offered at time of trial. Appellant did not receive the
evidence prior to trial or a timely list of exhibits of all evidence offered and
that such evidence offered was a surprise and in violation of Rule 26.
Rule 26(a)(4)(C) states in relevant part,
an appropriate identification of each document or other exhibit,
including summaries of other evidence, separately identifying those
which the party expects to offer and those which the party may offer
if the need arises. Unless otherwise stipulated by the parties or

ordered by the court, the disclosures required by subdivision (a)(4)
shall be made at least 30 days before trial.

Appellant asserts that Trial Court committed reversible error in allowing
such untimely and incomplete evidence to be admitted. Furthermore, Trial
Court violated Rule 37(f) that states,
If a party fails to disclose a witness, document or other material as
required by Rule 26(a) or Rule 26(e)(1), or to amend a prior
response to discovery as required by Rule 26(e)(2), that party shall
not be permitted to use the witness, document or other material at

any hearing unless the failure to disclose is harmless or the party
shows good cause for the failure to disclose.

In contrast, prior to trial and in compliance with Rule 26, Appellant provided
to Appellee a copy of all exhibits and evidence he intended to use at trial.

This put Appellant at a disadvantage in that Appellee was able to review



the Appellant’s evidence and rehearse a response. In Glacier v. Klawe,
2006 UT App 516 (Utah App. 12/29/2006), the Appellate Court noted that,

“there is a strong policy underlying the modern rules of civil
procedure that the ‘instruments of discovery . . . together with
pretrial procedures make a trial less a game of blindman's bluff and
more a fair contest with the basic issues and facts disclosed to the
fullest practicable extent.” United States v. Procter & Gamble Co.,
356 U.S. 677, 682 (1958); see also Roundy v. Staley, 1999 UT App
2299111, 984 P.2d 404 (plurality opinion) (‘[T]he purpose of Utah's
discovery rules [is to] facilitat[e] fair trials with full disclosure of all
relevant testimony and evidence.’).”

Harmless Error

Appellant asserts that Appellee’s failure to disclose her evidence prior to
trial was not harmless error and that a reasonable trier of fact would have
decided differently had Trial Court enforced Rule 26 . The evidence
offered by Appellee goes to the substance of the case and not solely to
impeach the credibility of the Appellant. Specifically,

1. Appellee offered financial evidence dealing with the substantive issues
of property division and financial obligations of the Appellant. The
Appellant was prejudiced in not being able to review the information
beforehand and to challenge calculations, estimates of values, etc. The
Appellant stated that he disputed the information offered but needed ‘
time to review it and provide rebuttal (R. 206 : 7). Although the Court
had already scheduled a third day for trial, that third day was denied by

the Court as an opportunity to rebut the financial information.



2. A personal and confidential letter written by the Appellant to the
Appellee in which the Appellant’s religious beliefs were held up to
ridicule (R. 13:11; 19:18; 21:5; 299:12). This goes to the substantive
aspect of who is the more fit/responsible parent as well as the issue of
credibility. This letter was not part of Oksana'’s list of exhibits.

3. A Quit Claim Deed for a marital home in West Valley City in which the
Appellant allegedly quit claimed his interest to the home to Appellee (R.
321:9). This goes to the substantive issue of equity in the home and
pre-marital assets. Not included in the list of exhibits.

4. Hearsay comments from Loren’s first wife, Tania Pearce, were read by
Rhett Potter, Custody Evaluator, while on the witness stand (R.11:19)
and were not on exhibit list. This goes to the issue of Appellant’s
fithess as a parent and previous allegations of abuse as mentioned in
the Court’s findings.

5. A Notice of Lien against Appellant, not provided prior to trial, for alleged
failure to pay child support and alleging an “astronomical” amount on
which the court relied in its findings. (R. 178:23).

6. A 19 year old divorce decree from Loren’s first wife on which the Court
relied in determining that Loren was probably guilty of abuse.

Appellant’s Failure to Object Does Not Constitute Waiver of His Claim

In Emmett, 839 P.2d at 785.(Utah 1992), the Appeals Court, “observed

that an appellate court will review an allegation of plain error despite the



lack of a timely objection if the trial court was not led into error. ‘We do so
in order to avoid manifest injustice and because, if the error is obvious, the
trial court has the opportunity to address the error regardless of the fact
that it was never brought to the court's attention.”” Moreover, Rule 103(d)

of Utah Rules of Evidence states,

"Nothing in this rule precludes taking notice of plain errors affecting
substantial rights although they were not brought to the attention of the
court."

In discussing this part of Rule 103, the Appeals Court held that,
“The plain error rule permits the appellate court to assure that
Justice is done, even if counsel fails to act to bring a harmfully
erroneous ruling to the attention of the trial court...The plain error
rule exists to permit review of trial court rulings as a way of

protecting a defendant from the harm that can be caused by less-
than-perfect counsel.” State v. Bullock, 791 P.2d 155 (UT 1989)

In the instant case, Petitioner is pro se and that constitutes less than
perfect counsel. The record will show that Loren never made one
objection while Oksana'’s counsel made dozens. This can be attributed to
Loren’s inexperience as a pro se litigant to whom "should be accorded every
consideration that may reasonably be indulged," Lundahl v. Quinn, 2003 UT
11,13, 67 P.3d 1000 (quotations and citations omitted).

ISSUE I
WHETHER THE COURT VIOLATED RULE 610 OF THE RULES OF
EVIDENCE AND COMMITTED CUMULATIVE ERROR BY ALLOWING
EVIDENCE DESIGNED TO DENIGRATE AND EMBARRASS

APPELLANT WITH RESPECT TO HIS RELIGIOUS BELIEFS

10



Rule 610 states in relevant part,

Evidence of the beliefs or opinions of a withess on matters of religion

is not admissible for the purpose of showing that by reason of their

nature the witness' credibility is impaired or enhanced.
Repeatedly, Oksana introduced a highly personal letter written to her at a
time when reconciliation was being sought (R. 13:11; 19:18; 21:5; 299:12).
During their marriage, Loren and Oksana had shared sacred religious
experiences together and Loren had hoped to appeal to that side of her.
The focus was on one sentence in the letter in which Loren stated that he
had Christ personally come and visit him. The written affidavit of Oksana
shows that Oksana introduced this letter with the intent to cast Loren in a
negative light before the Court, impeach his credibility and make him look
like a religious zealot, mentally unbalanced and unfit. Using this malicious
strategy, Joseph Smith the founder of the predominant religion in Utah,
many of his contemporaries (Wilford Woodruff, John Taylor, Lorenzo
Snow, etc.) and current church members could be held up to similar
ridicule and be discredited for having similar experiences. lronically,
Oksana had similar experiences of her own while married to Loren and
now seeks to discredit Loren for his.
While the Court makes no mention of the evidence in its findings, there
exists the distinct possibility that this was prejudicial to Loren, given the

multiple attempts by Oksana to introduce it. Combined with other errors in

11



this case, e.g., having Rhett Potter read hearsay comments from Loren’s

first wife regarding her opinion about Loren, visits from extra-terrestials,

etc. (R. 13:20) and other errors, constitute cumulative error. “When two or

more harmless errors result in potential prejudice to a defendant, the court

may find cumulative error.” Miller v. Mullin, 354 F.3d 1288, 1301 (10th Cir.

2004), petition for cert. filed, No. 04-6188 (Sept. 3, 2004); Workman v.

Mullin, 342 F.3d 1100, 1116 (10th Cir. 2003), cert. denied, 124 S. Ct. 2397

(2004).

While Loren did not object to the Rule 610 error, it was obvious error to

which the Court could have objected on its own cognizance, Emmet, Id.

Furthermore, these kinds of attacks on Appellant form a pattern and
practice of bad faith, unclean hands, lack of cooperation and unjustified
maliciousness.

ISSUE llI
WHETHER THE COURT MADE CONTRADICTORY AND/OR
IMPROPER STATEMENTS THAT WERE PREJUDICIAL TO THE
APPELLANT AND THAT CONSTITUTED PLAIN ERROR AND/OR
ABUSE OF DISCRETION
During cross examination of Oksana by Loren to establish that false
allegations had been made by Oksana and her witnesses, the Court

interrupted with these comments:

12



Court: “I think you've made your point fairly repeatedly about using the prior
affidavits that were filed with the Court and | understand the allegations [ of
abuse] against you have hurt you in the sense that you feel hurt by them, that
they were made.” (R. 148:23) ... There’s apparently no evidence other than the
accusations themselves. So | think to go over it repeatedly is just kind of making
a point repetitively rather than helping your situation any (R. 149:4)... While |
recognize that there were some strong statements made and they were made in
court filings, | think your point has been made (R. 149:14)... to me they're just
accusations without basis. (R. 149:18). . . | want you to understand I'm not going
to go back through the files and look at those and say, yeah, they were made
and there must be something to this. (R. 149:23) ... What I'm saying is, if it was
used, it was simply used for the temporary situation. This is the permanent

decision that I'm making.” (R. 150:18). .. Let me just say, I'm getting your point

is what I'm saying (R. 151:21).

The Court committed plain error as follows:

1. By repeatedly telling Loren that he had made his point and that to go on
had diminishing returns, served as a chilling effect to Loren and misled
Loren to believe that by getting his point that the Court fully captured
the significance of the false allegations and that further proof was not
required.

2. The Court contradicted itself in later statements made in the Findings of
the Court, “These accusations are very serious and troubling.” (R.I.
P.750) and that there was a distinct probability that these allegations of
abuse happened (page 748, Ibid).

3. Failing to find a nexus between false allegations in the temporary
custody situation and the decision for permanent custody. This would

be akin to a Court finding that accusations of a bank robbery or other

felony crime had no relevance if it only related to temporary custody.

13



The allegations of abuse and whether they are truthful go to the very
essence of this matter as testified by Loren (R. 150:7) and as set forth
in abundant case law (See Loren’s closing argument R. 325:25).
Failure by a Utah Court to comprehend the seriousness of false
accusations, regardless of its timing, is completely out of step with
sister Courts across the country and violates the doctrine of comity. As
to the matter of temporary custody, the custody evaluator considered it
an important factor and was hesitant to disturb the existing arrangement
based on temporary custody (R. 6:13). The false allegations, occurring
during the temporary custody arrangement, were designed to bolster
Oksana’s primary custody of Maria and thus gave her an unfair
advantage resulting in an award of permanent custody directly related
to the false allegations.

. The Court committed plain error by distinguishing between allegations
of abuse made during a temporary custody hearing and then
disregarding them in a trial for permanent custody. This is
contradictory in the sense that Loren raised these false allegations in a
Show Cause hearing before Commissioner Garner and the
Commissioner deferred to rule on them stating that the more
appropriate forum was before the Trial Court during an evidentiary

hearing. Upon reaching the evidentiary hearing, the Trial Court then
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failed to hear or consider all the evidence and give it the full weight that
it deserved based on the chilling effect of the Court's comments.

5. The Court characterized Loren’s concern about the false allegations as
being hurtful to Loren in the sense that they hurt Loren’s feelings or his
pride. However, this further demonstrates that the Court failed to
comprehend that this issue went far beyond the feelings of Loren but
goes to a strategy frowned on by the Courts, is dishonest, is illegal, is
not in the child’s best interests and causes extreme injury to the victim
of the false allegations and is manifestly unjust (R. 326:24).

ISSUE IV
IN AWARDING SOLE CUSTODY TO THE PETITIONER/APPELLEE,
WHETHER THE COURT ABUSED ITS DISCRETION AND ERRED AS
TO LAW IN DECLARING THE PETITIONER TO BE THE MORE
| COOPERATIVE PARENT

Loren argues that the Court erred as to law and abused its discretion by

disregarding the weight of the evidence showing that Oksana affirmatively

and without good cause, was the most uncooperative parent and that, in
contrast, Appellant sought from the inception of the divorce, a cooperative
relationship, supported by clear and convincing evidence.

A summary of uncooperative statements by Oksana and her witnesses is

found in Addendum 2 and contrasting statements by Loren showing

cooperativeness.
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There does not exist any supporting evidence showing a desire by Loren or his
wife to prevent Maria from having any exposure to Oksana, in spite of their false
allegations. To the contrary, Loren recognizes the importance of Oksana in the
life of Maria, albeit conditioned on not continuing her false allegations (R.
337:25).

In his written and oral testimony, Rhett Potter, custody evaluator, stated
that he had concerns about Oksana cooperating with Loren. The Court
refers to Mr. Potter’s concern about Loren’s sincerety, “He [Potter] further
questioned whether Respondent’s [Loren] willingness to allow Maria to
spend time with her mother was genuine or mere lip service.” (R.l. pg. ).
While the pro se Appellant did not object to Mr. Potter’s opinion on the
basis of speculation, this was speculation nonetheless, unsupported by
any evidence that showed uncooperativeness or probability of
uncooperativeness.

Oksana’s statements while under oath about unwillingness to cooperate
are supported by the evidence offered up by Loren through documentation
and exhibits during trial. It is clearly not in the best interests of the child for
sole custody to be awarded to an obviously uncooperative parent. See
Thurman v. Thurman, 73 Idaho 122, 245 P.2d 810, 814 (ldaho 1952)
(holding custodial parent's attempts to alienate affections of non-custodial
parent from the child constitutes a material change in circumstances).

In contrast, no evidence, beyond oral testimony and speculation, was
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offered that show Loren was equally uncooperative. In the Findings of
Fact and Conclusions of Law of the case at bar,(R.l. page 747) states,

“The Court finds, based on the testimony of the parties and Rhett Potter,
that both parties expressed some unwillingness to encourage the parties
minor child, Maria, to have a good relationship with the other parent...
However, the Court finds, based on the testimony of Petitioner, that
Petitioner would be more likely to adhere to the Court’s Order (emphasis
added), even if she is unwilling to go beyond those Orders.”

Thus, the Court only has the oral testimony and bald allegations of Oksana
to go on while disregarding the clear and convincing evidence of Loren.
The Court’s finding is manifestly contrary to the evidence as cited above.
In Barnes v. Barnes, 857 P.2d 257, (Utah 1993) reversing the trial court’s
custody decision and noting that, “The record is replete with highly
disputed evidence relevant to the custody issue which is not dealt with at
all in the findings. It is reversible error if the trial court fails to make specific
findings on all material issues unless the facts in the record are ‘clear,
uncontroverted, and capable of supporting only a finding in favor of the
judgment,” Throckmorton, 767 P.2d at 124 (quoting Acton v. Deliran, 737
P.2d 996, 999 (Utah 1987)).

No evidence was offered by any party that showed that Loren “expressed
some unwillingness to encourage ... a good relationship with the other
parent.” (Court Findings, Id.). To the contrary, in Loren’s affidavit offered

at trial at page 694, he stated,
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“In Exhibits group H, is found abundant evidence [emails to
Oksana] of my desire for cooperative parenting. Exhibit 13, shows
my extensive proposal for a “Win Win” solution provided to Rhett
Potter which enumerates the many advantages of equal, shared
parenting supported by statistical and scholarly studies extolling the
virtues of shared parenting. [Appellant’s] Exhibits group H (Trial
Court Exhibits ), shows numerous emails that | sent to Oksana in
which | share photos and in other ways seek cooperation. Oksana
maliciously rejected these overtures and never reciprocated.
Oksana’s behavior and words are diametrically opposed to the intent
and spirit of Utah law encouraging cooperative parenting.” Loren, in
oral testimony, stated, “l sent emails to Oksana, to Maria’s teachers.
Never reciprocated....” (R. 336:1-6)

In Loren’s trial affidavit at R.l. page 699, stated,

‘I am fully aware of Maria’s love and bonding with her mother and as
such, in her best interests, | would encourage frequent and
meaningful contact between Maria and her mother to the extent that
such contact is not harmful.”

No such offer was made by Oksana. In fact, to the contrar