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STATEMENT OF JURISDICTION

Golden Meadows and the Crowleys appeal the Order Denying
Motion to Vacate or Modify Arbitration Agreement and Order
Confirming Arbitration Award, entered on August 16, 1995 by
the Honorable Jon M. Memmott of the Second Judicial District
Court, Davis County, State of Utah. The Supreme Court has
jurisdiction over this appeal pursuant to Utah Code Ann. §78-
31a-19 (1985), and has transferred this appeal to the Court of

Appeals pursuant to Utah Code Ann. §78-2a-3(2) (k) (1992).

STATEMENT OF ISSUES OF APPEAL AND STANDARD OF REVIEW

A. Issues on Appeal

1. Whether the District Court erred in refusing to
vacate the arbitration award on the grounds that the award was
obtained by undue means and/or on the grounds that the
arbitrator showed partiality, was guilty of misconduct that
prejudiced the rights of any party or that the arbitrator
exceeded his powers.

2. Whether the District Court erred in refusing to
vacate the arbitration award due to the arbitrator’s manifest
disregard of the law.

3. Whether Golden Meadows is entitled to an award for

interest, late fees, penalties, costs and attorney’s fees as
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a matter of law.

4. Whether Mrs. Crowley is entitled to an award of
costs and attorney’s fees as a matter of law.

5. Whether Mr. Coons 1is entitled to an award
whatsoever, and if so whether the maximum amount to which Mr.
Coons is entitled is $5,000, as liquidated damages pursuant to

the Real Estate Purchase Contract.

B. Standard of Review

Golden Meadows and the Crowleys are seeking this Court’s
review of the District Court’s Order denying Motion to Vacate
or Modify Arbitration Agreement and Order Confirming
Arbitration Award. The proper construction of UCA §78-31la-14,

the Utah Arbitration Act, is a question of law. DeVore v. IHC

Hospitals, Inc., 884 P.2d 1246,1251 (Utah 1994);_State v.

Larsen, 865 P.2d 1355, 1357 (Utah 1993); State v. James, 819

P.2d 781, 796 (Utah 1991). Questions of law are reviewed for
correctness with no deference being given to a district
court’s conclusions. Ward v. Richfield City, 798 P.2d 757,

759 (Utah 1990).

STATEMENT OF THE CASE

A. Parties

Golden Meadows, Inc. ("Golden Meadows") 1is a Utah
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corporation in good standing and is the holder of the
construction loan obtained by Coons for the home that is the
subject matter of this dispute.

Debra Crowley ("Mrs. Crowley") is Michael Crowley’s wife
and is the purchaser of the home that is the subject matter of
this dispute pursuant to a Real Estate Purchase Contract.

Michael Crowley ("Mr. Crowley") is the husband of Debra
Crowley and is also the of President of Golden Meadows, Inc.,
which purchased the construction loan for the home in
question. Michael and Debra Crowley will be collectively
referred to as ("Mr. & Mrs. Crowley" and/or "the Crowleys").

Douglas Coons ("Mr. Coons") is a homebuilder, and at all
times relevant herein was doing business as Douglas B. Coons
Construction in Davis County, Utah.

Laurie Coons ("Mrs. Coons") is the wife of Douglas Coons.
She is also a guarantor of a construction loan obtained by
Douglas Coons for the purpose of constructing the home that is
the subject matter of this dispute. Douglas and Laurie Coons

will be collectively referred to as ("Mr. and Mrs. Coons")

B. Nature of the Case

In or about June, 1992, Douglas Coons secured a building
lot at 35 South Viewcrest Drive, Bountiful, Utah. Mr. Coons
is a home builder and earns his living by building and selling
homes. At all times relevant hereunder, Mr. Coons did
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business as a sole proprietor under the assumed name of
Douglas B. Coons Construction. After securing the building
lot, Mr. Coons obtained a construction 1loan from Zions
Mortgage Company for the purpose of financing the construction
a large, custom home on this lot for the specific purpose of
selling the home. Mrs. Coons executed the Construction Loan
Agreement as a guarantor. (A copy of the Construction Loan
Agreement is found in the Addendum as Exhibit "aA"). The
construction loan was in the principal amount of $179,000. In
connection with the obtaining of the construction loan, Mr.
Coons also executed a Trust Deed Note and a Trust Deed,
securing payment of the indebtedness, and his wife, Mrs. Coons
executed a guarantee of the Trustee Deed Note. (A copy of the
Trust Deed Note along with a copy of the continuing guarantee
are collectively found in the Addendum as Exhibit "B" and a
copy of the Trust Deed is found in the Addendum as Exhibit
neny .

Construction on the home progressed slowly and was
enjoined by order of the Second Judicial District Court for a
lengthy period of time due to Mr. Coons’ refusal and failure
to comply with the building restrictions running with the

property and which were recorded in the Office of the Davis



County Recorder.!

By January, 1994, construction on the home had resumed
and Mr. Coons began advertising it for sale. In January,
1994, Mrs. Crowley first looked at the home and in February,
1994, Mrs. Crowley agreed to purchase the home from Mr. Coons
upon its completion for a total purchase price of $335,000.
The agreement for the purchase of the home is contained in a
standard preprinted Real Estate Purchase Contract dated
February 1, 1994 and in a seven (7) page hand-wriften Addendum
dated February 3, 1994 and drafted by Mr. Coons. (A copy of
the Real Estate Purchase Contract and seven page Addendum
dated February 3, 1994 are found in the Addendum as "Exhibit
"D"). The purpose of the Addendum was to set forth the finish
items, materials and allowances for the completion of the
home. On or about February 28, 1994 the parties executed an
additional three (3) page Addendum dated February 28, 1994, a
copy of which is found in the Addendum as Exhibit "E". It was
anticipated that the home would be completed and that closing
thereon would occur on April 15, 1994.

At the time the Real Estate Purchase Contract and the

Addenda thereto were executed, and at all times thereafter,

! Architectural Control Committee of Granada Hills No. 7, by

and through its members, John E. Cawley, Richard R. Green and
Steven R. Facer vs. Douglas Coons dba Doug Coons Construction,
Civil No. 920700327, 2nd District Court, Davis County, State of
Utah.
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Mr. Coons held himself out as a licensed contractor. However,
Mr. Coons contractor’s license had expired long before on July
31, 1993 and was expired all during the time he was completing
the Crowley’s home.? Mr. Coons failed to pay the required
license fee and had further failed to submit the required
financial documents to the State of Utah which resulted in his
license expiring. Mr. Coons operated without a license until
he was caught. On September 2, 1994, more than a year since
his license had expired, Mr. Coons was issued a citation for
engaging in construction without a 1license. Mr. Coons
admitted committing the offense and was assessed a fine. Upon
payment of his fine and renewal fee his license was
reinstated. (Copies of the Citation issued to Mr. Coons, along
with copies of his Notice of Response, Administrative Hearing
Report and pertinent pages of Mr. Weiler’s deposition are
collectively found in the Addendum as Exhibit "F").

Beﬁween February 1, 1994 and August 31, 1994, Mrs.
Crowley spent in excess of $90,000, in addition to the
purchase price of the home, for improvements to the home and

for which she sought credit from Mr. Coons. However, Mr.

?  George Weiler, Bureau Manager of the Construction Trades

Licensing Bureau, Division of Occupational and Professional
Licensing, Department of Commerce, State of Utah testified that
according to state licensing records over which he was a custodian,
Mr. Coons’ contractor’s license expired July 31, 1993 and was not
reinstated until September 16, 1994. (See Exhibit "F" in the
accompanying Addendum) .



Coons refused to give Mrs. Crowley any credit for these
additional monies which she had spent on the home, resulting
in disputes arising between the Crowleys and Mr. Coons
regarding the type and quality of finish of the home, what
allowances were to be included in the final purchase price as
opposed to what were "extras" to be paid by Mrs. Crowley, as
well as when closing would occur.

In July, 1994, Mr. Coons demanded that Mrs. Crowley
immediately close on the purchase of the home despite the fact
that construction was not yet completed on the home. When
Mrs. Crowley refused to close prematurely Mr. Coons, by two
letters, one dated July 22, 1994 and the other dated July 28,
1994, unilaterally declared a default of the Real Estate
Purchase Contract and further declared the he was retaining
Mrs. Crowley’s $ 5,000 earnest money deposit as liquidated
damages. (Copies of these two 1letters are found in the
Addendum as Exhibit "G"). Mr. Coons even went so far as to
attempt to sell the home to a third-party, who turned out to
be a business associate of his. (Copy of second Real Estate
Purchase Contract is found in Addendum as Exhibit "H").

From June 26, 1992 to July 1, 1994, Mr. Coons sought and
obtained extension of his construction 1loan from Zions
Mortgage Company. (Copies of the 4 extension agreements are
collectively found in the Addendum as Exhibit "I"). On
August 15, 1994 Mr. Coons’ 4th extension agreement on the
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construction loan expired and the full amount of the loan of
$179,000 plus accrued interest was due and payable to Zions
Mortgage Company. After August 15, 1994, Zions Mortgage
Company did not issue any further extension agreements and Mr.
Coons did not make his payment to Zions Mortgage Company when
due on August 15, 1994, or at any time thereafter.

In order to protect her investment and interest in the
home and to prevent Mr. Coons from selling it out from
underneath her, Mrs. Crowley filed a Notice of Interest with
the Davis County Recorder in August of 1994. On August 24,
1994, Golden Meadows purchased Mr. Coons’ construction loan
from Zions Mortgage Company, which was now in default for the
sum of $177,916.62 In connection therewith, Zions Mortgage
Company assigned all of its interest in the Construction Loan
Agreement, Trust Deed and Trust Deed Note to Golden Meadows.
(Copies of Golden Meadows check and of Zions Mortgage
Company’s assignment are found collectively iﬁ the Addendum as
Exhibit "J").

Golden Meadows commenced collection and foreclosure
proceedings against the Coonses and the property respectively.
On or about October 6, 1994, this action was commenced by
Golden Meadows which filed a verified complaint against Mr.
and Mrs. Coons for, among other things, their default on the
construction 1loan. The Coonses filed an Answer and
Counterclaim, making various allegations against Golden
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Meadows. Shortly thereafter, the Coonses filed a Third-Party
Complaint against Mr. and Mrs. Crowley, alleging among other
things fraud, breach of title and sought to quiet title in the
property. Brief discovery was conducted by the parties
between October 1994 and December, 1994. The parties
attempted to mediate their disputes, but to no avail, at which
time the parties submitted the matter to arbitration. Oon
December 22, 1994, a Notice of Arbitration and Stay of
Proceedings was filed by counsel for Golden Meadows. The
parties proceeded to arbitration without a formal arbitration
agreement.

The arbitration proceedings commenced on February 14,
1995 and continued for the next three days. The parties did
not retain the services of a court reporter and no formal
record of the arbitration proceedings was maintained. An
Arbitration Award dated February 24, 1995 was issued. Among
other things is found that:

1) Mrs. Crowley had not breached the Real Estate
Purchase Contract;

2) that Mr. Coons was an unlicensed contractor;

3) that Golden Meadows was the successor-in-interest to
Construction Loan Agreement, Trust Deed Note and Trust Deed,
having paid face value for them; and

4) at closing Golden Meadows was entitled to be paid the
sum it paid to Zions bank when it purchased the construction

-9



loan in question.

Subsequently the district court ordered the house to be
sold with the proceeds therefrom being placed in escrow
pending the ultimate resolution of the parties’ disputes.
From the escrowed funds, the district court authorized a
withdrawal to pay the principal amount owed to Golden Meadows
in full, as provided by the Arbitration Award. The remainder
of the funds continue to be held in escrow.

Due to numerous and obvious omissions and errors, the
parties filed requests for reconsideration and clarification
with the arbitrator, resulting in three additional days of
furﬁher proceedings and in the issuance of a Supplement to
Arbitration Award dated May 1, 1995. The Supplement to
Arbitration Award only addressed the <credits due the
respective parties and failed to address any other issue.
Defects and deficiencies continue to exist in the Arbitration
Award and Supplemental to Arbitration Award. (Copies of the
Arbitration Award and Sﬁpplement to Arbitration Award are
collectively found in the Addendum as Exhibit "K"). Golden
Meadows and the Crowleys timely filed a Motion to Set Aside
Arbitration Agreement or in the Alternative, Motion to Vacate
and/or Modify Arbitration Award and a supporting memorandum.

On August 16, 1995 an Order Denying Motion to Vacate or
Modify Arbitration Agreement and Order Confirming Arbitration
Award was entered. (A copy of the Order is found in the



Addendum as Exhibit "L"). On September 15, 1995 Golden

Meadows and the Crowleys timely filed their Notice of Appeal.

SUMMARY OF ARGUMENT

Golden Meadows and the Crowleys submit that the
Arbitration Award and the Supplement to Arbitration Award must
be vacated by this Court. The basis for the vacation is two-
fold. First Golden Meadows and the Crowleys submit that by
virtue of the arbitrator’s Award and Supplement being in
direct contradiction of the law, the arbitrator exceeded his
powers, showed partiality, engaged in misconduct prejudicial
to the rights of the parties and demonstrating the award was
procured by undue means, and must be vacated pursuant to UCA
§78-31a-14. Second, Golden Meadows and the Crowleys submit
that the arbitrator demonstrated a manifest disregard of the
law requiring vacation of the Arbitration Award and Supplement
to Arbitration Award pursuant to common law and case law.

The specific reversible errors of law which the
arbitrator committed are:

1) failing to award Golden Meadows its interest, late
fees and penalties and its costs and attorney’s fees even
though these were all provided for by the terms and conditions
of the Construction Loan Agreement, Trust Deed and Trust Deed
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Note which were legally assigned to Golden Meadows, and to
which Golden Meadows was legally entitled, particularly since
there was no finding that Golden Meadows was in breach of any
of the terms and conditions of these documents, and since Mr.
Coons had defaulted on the Construction Loan Agreement and
Trust Deed Note;

2) failing to award Mrs. Crowley her costs and attorney’s
fees even though these were provided for by the terms and
conditions of the Real Estate Purchase Contract to the
prevailing party, which the arbitrator found her to be Mrs.
Crowley on the issue of breach;

3) awarding Mr. Coons any amount whatsoever since he was
an unlicensed contractor at the time the contract was entered
into and at the time the alleged cause of action arose, and by
law was prohibited from commencing or maintaining any action
whatsoever, let alone collecting any sum as a result thereof,
and since he had already defaulted on the Construction Loan
and Trust Deed Note. 1In the alternative, awarding Mr. Coons
any amount over $5,000 since he elected to forego any
additional sums, having elected to retain Mrs. Crowley’s
$5,000 earnest money deposit as liquidated damages, pursuant
to the terms and conditions of the Real Estate Purchase

Contract.
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ARGUMENT

POINT I:

THE DISTRICT COURT ERRED IN REFUSING TO VACATE THE
ARBITRATION AWARD AND SUPPLEMENT TO ARBITRATION TO
AWARD PURSUANT TO UCA §78-31a-14

Golden Meadows and the Crowleys submit that the District
Court erred in refusing to vacate the arbitration award
pursuant to UCA §78-3la-14 on the grounds that the award was
obtained by undue means and/or on the grounds that the
arbitrator showed partiality, was guilty of misconduct that
prejudiced the rights of any party or that the arbitrator
exceeded his powers.

Golden Meadows and the Crowleys recognize at the outset
the long-standing policy of Utah law that favors arbitration
as a speedy and inexpensive method of adjudicating disputes.

Allred v. Educators Mut. Ins. Ass’n, 909 P.2d 1263, 1265 (Utah

1995) ; DeVore v. IHC Hospitals, Inc., 884 P.2d 1246,1251 (Utah

1994); Utility Trailer Sales of Salt Lake, Inc. v. Fake, 740

P.2d 1327, 1329 (Utah 1987); Robinson & Wells, P.C. v. Warren,

669 P.2d 844, 846 (Utah 1983); Giannopulos v. Pappas, 80 Utah

442, 449, 15 P.2d 353, 356 (1932). Relying upon the public
policy and law in support of arbitration, Utah courts have, as
a general rule, limited their judicial review of arbitration
awards confirmed pursuant to the Act to those grounds and
procedures provided for under the act. Allred, at 909 P.2d

-13-~



1263, 1265; DeVore, at 884 P.2d 1247, 1251.
Utah Code Annotated §78-31a(l14) provides that:
"(1) Upon motion to the court by any party to

the arbitration proceeding for vacation of the
award, the court shall vacate the award if it

appears:
(a) the award was procured Dby
corruption, fraud, or other undue means;
(b) an arbitrator, appointed as a

neutral, showed partiality, or an arbitrator
was guilty of misconduct that prejudiced the
rights of any party;

(c) the arbitrators exceeded their
powers;

(d) the arbitrators refused to postpone
the hearing wupon sufficient cause shown,
refused to hear evidence material to the
controversy, or otherwise conducted the
hearing to the substantial prejudice of the
rights of a party; or

(e) there was no arbitration agreement
between the parties."

Golden Meadows and the Crowleys each contend that the
Arbitration Award should be vacated pursuant to subsections (a),
(b) and (c) above on the grounds the arbitrator exceeded his
powers, showed partiality and/or because the award was procured by
undue means, by virtue of his issuing an Arbitration Award and
Supplement to Arbitration Award in direct conflict to 1long
established legal principles. It has been determined that an
arbitrator exceeds his powers when he grants an award contrary to

established law. Leechburg Area School Dist. v. Leechburg Ed.

Ass’n, 380 A.2d 1203, 1205 (Pa.1977). Likewise manifest infidelity
to what the arbitrator knows to be the law but which he

deliberately disregards may be regarded as the use of "undue means"
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or "partiality" within the statutes authorizing the vacating or

modifying of an arbitration award. San Martine Compania De

Navegacion S.A. v. Saguenay Terminals, Ltd., 293 F.2d 796 (9th Cir.

1961) .

This Court is being asked to review gross errors of law that
are readily apparent from the face of the Arbitration Award. When,
as in this case, the arbitrator not only failed to apply the law,
but ignored the law in order to fashion his own "equitable" remedy,
the subjective rights of the parties have been prejudiced,
requiring action by this Court. Obviously, understanding, but
blatantly refusing to follow the 1law 1is evidence that the
arbitrator exceeded his powers by ruling beyond the boundaries of
the law, is evidence of partiality or misconduct which prejudices
the rights of the victimized party, demonstrates that the award
procured with undue means, thus satisfying the statutory standards
set forth above for setting aside an arbitration award.

Specific examples of the law the arbitrator blatantly ignored
include:

1) The arbitrator ignored the clear 1language of the
construction loan documents and ignored construing case law in
refusing to award Golden Meadows its interest, late fees and
penalties after the arbitrator had already awarded Golden Meadows
its principal;

2) The arbitrator ignored the clear 1language of the
construction loan documents and ignored the construing case law in
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refusing to award Golden Meadows 1its costs and attorney’s fees;

3) The arbitrator ignored the clear language of the Real
Estate Purchase Contract and ignored the construing case law in
refusing to award Mrs. Crowley her costs and attorney’s fees;

3) The arbitrator ignored the clear language of the §58-55-
604 of the Utah Construction Trades Licensing Act and the
supporting case law which prohibits unlicensed contractors from
commencing or maintaining any action for collection or
compensation;

4) The arbitrator ignored the clear language of the Real
Estate Purchase Contract, ignored Mr. Coons’ letters and ignored
the corresponding case law in awarding Mr. Coons any sum above
$5,000 which remedy he had previously elected as 1liquidated
damages.

POINT ITI:
THE DISTRICT COURT ERRED IN REFUSING TO VACATE THE
ARBITRATION AWARD AND SUPPLEMENT TO ARBITRATION TO

AWARD PURSUANT TO THE JUDICIALLY-CREATED STANDARD OF
"MANIFEST DISREGARD OF THE LAWY

Golden Meadows and the Crowleys submit that the District Court
erred in refusing to vacate the arbitration award pursuant to the
judicially-created standard of "manifest disregard of the law" on
the grounds that the arbitrator, knowingly disregarded the law on
several points 1in his Arbitration Award and Supplement to
Arbitration Award.

In addition to the provisions of the arbitration act cited



above, Golden Meadows and the Crowleys submit that this Court can
and should vacate an arbitration award when it appears obvious from
the face of the award that the arbitrator exhibited "manifest
disregard for the law", as was done in this matter. Golden Meadows
and the Crowleys acknowledge that to date, it appears that Utah has
not adopted this proposed standard. Allred, at 909 P.2d 1263,
1265; DeVore, at 884 P.2d 1247, 1251. Nevertheless, Golden Meadows
and the Crowleys are unaware of any Utah case which affirmative
rejects this standard, and Golden Meadows and the Crowleys submit
that the State of Utah and this Court should now accept this
standard.

At least three (3) reasons exist why the "manifest disregard
of the law" standard should be accepted. First it is consistent
with the provisions of the statute governing vacation of awards
under the arbitration act. Second, it is the standard adopted in
by the Federal Arbitration Act which governs disputes arising out
of the loan documents in this very matter. Third is because it
promotes fairness and justice. When parties enter into arbitration
they presume, and rightfully so, that the arbitrator will be
governed by the same laws, statutes and principles as those
governing any court, judge or Jjury. There 1is a reasonable
anticipation that the statutes and case law will be followed and
enforced if necessary. Arbitration is currently being heralded as
a quick, and fair alternative to an overloaded judicial system.
The public policy behind arbitration is undermined by arbitrators
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who ignore the law, as in the instant action. This Court must take
control of arbitration procedures, once and for all and provide an
effective way to review and correct arbitration awards that
demonstrate a manifest disregard to the law. While it can be
strongly argued that the statute intended the same result, the
standard of review needs to be expanded by the adoption of this new
standard to eliminate any doubt and to promote the justice and fair
play that should accompany arbitration proceedings.

In 1953, the United States Supreme Court, reviewed a case
under the Federal Arbitration Act found at 9 U.S.C. §1, et seq. In

that case, Wilko v. Swan, 346 U.S. 417, 436-437, 74 S.Ct. 182, 187-

188, 98 L.Ed. 168 (1953), the Court held, among other things that
the parties were bound by an arbitrator’s decision that was not in
"manifest disregard" of the law. Thus was the beginning of a
judicially-created standard, grounded in common law, for the
vacation of arbitration awards, in addition to the specific
statutory grounds as found within the Federal Arbitration Act. 1In
1983, the U.S. Supreme Court expanded this judicially-created
standard, allowing vacation of arbitration awards that violate

public policy. W.R. Grace and Co. wv. Local Union 759, 461 U.S.

757, 764-766, 103 S.Ct. 2177, 2182-2183, 76 L.Ed.2d 298 (1983).
Although the Wilko case was subsequently overruled on other

grounds®, it nevertheless remains good law for purposes of vacating

} See Rodriquez de Quijas v. Shearson/American Express, 1nc.

490 U.s. 477, S.Ct. 1917, 104 L.E.2d 526 (1960)
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an arbitration award due to the arbitrator’s "manifest disregard of

law". See First Options of Chicago v. Kaplan, U.S. , 115

S.Ct. 1920, 1922-1923, 131 L.Ed.2d 985 (1995). This judicially-
created standard for vacating arbitration awards has been followed
and defined by the federal district court for Utah and the 10th
Circuit court of appeals, in addition to other federal district

courts and courts of appeal. See, i.e. Jeppsen v. Piper, Jaffray

& Hopwood, Inc., 879 F.Supp. 1130, 1133 (D.Utah, 1995)[ "manifest

disregard of law" required in order to set aside arbitrator’s
award, 1is willful inattentiveness to governing law amounting to
more than error or misunderstanding with respect to law]; Kelley v.

Michaels, 59 F.3d 1050, 1052, (10th Cir. 1995); ARW Exploration

Corp. v. Aquirre, 45 F.3d 1455, 1463 (10th Cir. 1995); Seymour v.

Blue Cross/Blue Shield, 988 F.2d 1020, 1022 (10th Cir. 1993).

In further support for this Court adopting this standard,
Golden Meadows would direct the Court’s attention to page 2
paragraph (f) of the Trust Deed Note (Exhibit "B" in the Addendum)
which provides that "Notwithstanding the applicability of other law
to any other provision of this Agreement, the Federal Arbitration
Act, 9 U.S.C. Section 1 et seq. shall apply to the construction and
interpretation of this Arbitration paragraph." By its very terms,
the Trust Deed Note itself adopts the federal standard, which
includes the "manifest disregard of the law" standard. Therefore,
the district court erred in refusing to vacate the Arbitration
Award and the Supplement to Arbitration Award on the grounds of
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"manifest disregard of the law".

The federal cases which have discussed the meaning of manifest
disregard of the law'" have concluded that it involves more than
simply a misapplication of the law. It results where, as here, the
record reveals that the arbitrator clearly understands the law but

deliberately disregards it. See San Martine, at 293 F.2d 796, 801.

In addition, various states have likewise adopted this
standard. In 1993, the Supreme Court of our sister state of Nevada
adopted this judicially-created, common law standard when it held
that a district court’s power of review is limited to statutory
grounds, but "when an arbitrator manifestly disregards the law, a

reviewing court may vacate an arbitration award. Wichinsky v.

Mosa, 109 Nev. 84, 847 P.2d 727 (1993). More recently, the case of

Graber v. Comstock Bank, 905 P.2d 1112 (Nev. 1995) affirms the

Wichinsky decision as the better approach, despite a split in
authority on this matter. Graber, at 905 P.2d 1112, 1115. The
Graber court stated "a district court had the authority and
obligation to review the arbitrator’s award to determine whether
the arbitrator manifestly disregarded the law." Id. 116. The
Graber court limited the scope of judicial review by adopting the
standard that:
| "review under the manifest disregard standard

does not entail plenary judicial review. City
of Boulder v. General Sales Drivers, 100 Nev.

117, 694 P.2d 498 (1985). Instead when
searching for a manifest disregard for the
law, a court should attempt to locate

arbitrators who appreciate the significance of
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clearly governing legal principles but decide
to 1ignore or pay no attention to those
principles. See Merrill Lynch, Pierce, Fenner
& Smith, Inc. v. Bobker, 808 F.2d 930, 933 (2d
Cir. 1986). The governing law alleged to have
been ignored must be well-defined, explicit,
and clearly applicable. Id. at 934. Further
courts are not at 1liberty to set aside
arbitration awards because of an arguable
difference regarding the meaning or
applicability of laws. Id." Graber, at 905
P.2d 1112, 1116.

See, also, Dugquesne Light Co. v. New Warwick Min. Co., 660 A.2d

1341 (Pa.Super 1995); U.S. for Use & Benefit of Skip Kirchdorfer,

Inc. v. Aegis/Zublin Joint Venture, 869 F.Supp. 387 (E.D.Va 1994);

Amerispec Franchise v. Cross, 452 S.E.2d 188 (Ga.App. 1994);

Chrobak v. Edward D. Jones & Co., 878 S.W.2d 760 (AkK.App. 1994).

Golden Meadows and the Crowleys submit that a blatant
disregard of the applicable rule of law cannot be tolerated in
arbitration proceedings. To do so would undermine the very purpose
for which arbitration exists. As such, Golden Meadows and the
Crowleys submit that the time has come for this Court to expand the
statutory grounds of review of arbitration awards to include the
judicially-created standard of "manifest disregard of the law",
particularly since the very terms of the agreements between to
parties so provides. The adoption of this standard does not have
to, and in fact in the jurisdictions where it has been adopted, has
not resulted in an undermining of the arbitration process or the
public policy behind arbitration. Rather, it simply gives the

court an opportunity to correct wrongs that should be corrected,
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and a way to control arbitrary and capricious decisions of
arbitrators that have no basis in law, and which could otherwise go
undisturbed under the statutory review standards.

POINT III:

MRS. CROWLEY IS ENTITLED TO AN AWARD OF
COSTS AND ATTORNEY’S FEES

In February, 1994 Mrs. Crowley and Mr. Coons signed a Real
Estate Purchase Contract, wherein Mr. Coons agreed to sell to Mrs.
Crowley the subject house upon its completion. Paragraph 17 of
that contract provides that "in any action arising out of this
Contract, the prevailing party shall be entitled to costs and
reasonable attorney’s fees." Mr. Coons claimed that Mrs. Crowley
breached the Real Estate Purchase Contract because she failed to
close when Mr. Coons demanded despite the fact that he had not yet
completed construction of the home. Despite Mr. Coons’ assertions
and allegations, the Arbitrator found that Mrs. Crowley did not
breach the Real Estate Purchase Contract. Specifically, the
arbitration award provides that "The failure to close the sale on
April 15, 1994, did not constitute a breach of the contract...."
Mrs. Crowley successfully defended against Mr. Coonses claims that
she breached the purchase contract and, as the prevailing party is
entitled to an award of her attorney’s fees and costs.
Nevertheless, the Arbitratbr failed and refused to award Mrs.
Crowley her costs and attorney’s fees. This ruling 1s in clear

violation of the law which provides for the payment of attorneys
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fees. The Utah Supreme Court has recognized that a party in whose -
favor judgment is rendered is the "prevailing party" for purposes

of awarding attorney’s fees. Highland Construction Co. v.

Stevenson, 636 P.2d 1034 (Utah 1981). In Occidental /Nebraska

Federal Sav. Bank v. Mehr, 791 P.2d 217 (Utah.App. 1990) this Court

specifically held that where there is a right to attorney’s fees,
the party who successfully defends against a claim may recover the
fees attributable to those claims on which he was successful.

It has been a long-standing rule in this state that if
attorney’s fees are provided for by contract they shall be awarded
in accordance with the terms of the contract and should be enforced

by the court. See, e.g. Dixie State Bank v. Bracken, 764 P.2d 985

(Utah 1988); Trayner v. Cushing, 688 P.2d 856 (Utah 1984); Kerr v.

Kerr, 610 P.2d 1380 (Utah 1980); Regional Sales Agency, Inc. V.

Reichert, 784 P.2d 1210 (Utah App. 1989), cert. granted 795 P.2d

1138. Inasmuch as the awarding of costs and attorney’s fees was
part of the contract which the parties signed, the Court is bound

to award them. Grahn v. Gregory, 800 P.2d 320 (Utah App. 1990).

The Arbitrator’s award ignores the law on this subject, within the
meaning of the statute awarding attorney’s fees. Mrs. Crowley was
the prevailing party when the arbitrator found that there was no
breach of the Real Estate Purchase Contract due to closing not
occurring as scheduled in the contract. The arbitrator’s failure
to award fees and costs to Mrs. Crowley is wrong as a matter of
law, subjecting the award to vacation under the standards set forth
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in UCA §78-31a-14, in addition to the judicially-created standard
of "manifest disregard of the law" as adopted by the U.S. Supreme

Court and other courts.

POINT IV:

GOLDEN MEADOWS IS ENTITLED TO AN AWARD FOR
INTEREST, LATE FEES AND PENALTIES AND FOR
ITS COSTS AND ATTORNEY’S FEES

Golden Meadows is entitled to an award of its interest, late
fees and penalties and for 1its costs and attorney’s fees. On
August 24, 1994, Golden Meadows purchased Mr. Coons’ construction
loan from Zions Mortgage Company, resulting 1in Zions Mortgage
Company assigning its interest in the loan and the associated and
supporting documents to Golden Meadows. This purchase/assignment
was an arms length transaction for valuable consideration. As the
assignee, Golden Meadows stepped into the shoes of Zions Mortgage
Company, and is entitled to all of the rights and remedies to which
Zions Mortgage Company would have otherwise been entitled. See,

e.g. Jack B. Parson Companies v. Nield, 751 P.2d 1131 (Utah 1988)

It is undisputed that Mr. Coons was in breach and default of
the terms and conditions of the Construction Loan Agreement aﬁd
Trust Deed Note as of August 15, 1994. It is obvious that Zions
Mortgage Company chose to sell the note and trust deed to Golden
Meadows rather than again extend the note or to commence
foreclosure proceedings.

Pursuant to the Construction Loan Agreement, the Coonses
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agreed to pay all loan amounts, including interest, costs, charges
and fees, page 1 €2 & ¢5. In addition the Construction Loan
Agreement specifically provides remedies to Golden Meadows as the
holder of the note in the event of default. Among other things,
Golden meadows was entitled to, among other things:

1) take possession of the property and advance funds for its
finish which funds would be secured by the trust deed, page 2 q1(a)
& (b);

2) that the rights available under the Construction Loan
Agreement are cumulative and in addition to all other rights and
remedies afforded at law or existing in the Trust Deed or Trust
Deed Note, page 2 €2; and

3) have Coonses pay for all costs and attorney’s fees in the
event of a breach by the Coonses, page 3 {6;

The Trust Deed Note also provides, among other things:

1) for the interest rate for the loan to Mr. Coons, page 1
11a-g9;

2) that a late charge of 5.0% of the total monthly
installment may be added to any payment not received within 15 days
after it is due, page 1 Yh;

3) In the event of default, Golden Meadows as the holder may
at its option declare the entire amount due and payable and may
commence collection and enforcement action with all costs of
collection and attorney’s fees to be paid by the Coonses, page 1;

4) In case of arbitration, the arbitrator shall award
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recovery of all costs and fees (including reasonable attorney’s
fees, administrative fees, arbitrators’ fees and court costs, page
1 qc; and

5) Notwithstanding the applicability of other law to any
other provision of this Agreement, the Federal Arbitration Act, 9
U.SA.C. Section 1 et seq., shall apply to the construction and
interpretation of this arbitration paragraph, page 2 qf.

The Trust Deed provides among other things that:

1) should the Coonses fail to make any payment Golden Meadows
without notice may take any action it deems necessary, including
expending whatever amounts it deems necessary for any purpose
including the employment of counsel, all of which shall be added to
the loan amount and which shall bear interest at the rate provided
in the Trust Deed Note, page 2 96;

The trust deed also contains standard arbitration provisions
including the adoption of the federal arbitration act as the
governing law, as the Trust Deed Note did. Mr. Coons obviously
read and understood these documents before he signed then. They
appear to be standard preprinted forms used generally by lending
institutions. As such, Golden Meadows as the current holder of
these documents 1is entitled to all of the rights and remedies
afforded thereunder.

It is significant to note that it is undisputed that Mr. Coons
was 1in default of the terms and conditions of these documents on
the day that Golden Meadows purchased his loan from Zions Mortgage.
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It is further significant to note that the arbitrator made no
finding that Golden Meadows had in any way breached its agreements
under the terms and conditions of the documents. There having been
no finding of default made against Golden Meadows, the only
presumption that one can draw is that Golden Meadows was not in
breach of any of the terms or conditions of these documents.
Nevertheless, the arbitrator failed to award Golden Meadows the
relief it was otherwise entitled to under the terms and conditions
of the documents.

Just as with Mrs. Crowley, the arbitrator ignored the law in
fashioning his own "equitable" remedy. This he may not do.
Nevertheless, the arbitrator, ignoring the applicable law, ruled
that Golden Meadows was entitled to the principal amount only. For
the same reasons, and based upon the same authority, as set forth
in Point IITI above, Golden Meadows is entitled to have the terms
and conditions of its contracts honored, particularly where it was
not found to be in breach in any way. In addition, Golden Meadows
would direct this Court’s attention to the recent and similar case

of Sylvester v. Abdalla, 903 P.2d 410 (Or.App. 1995), which it

considers to be instructive on this issue. In that case, the
arbitrator found in favor of Sylvester, but failed to award
attorney’s fees and costs although the contract specifically
provided for attorney’s fees and costs to the prevailing party. On
appeal, the Court found that attorney’s fees must be awarded and
that the arbitrator was wrong as a matter of law for failing to do
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so. Golden Meadows is entitled to the benefit of the terms and
conditions of the loan documents and which Mr. Coons accepted. To
do otherwise would prejudice the rights of Golden Meadows and
reward Mr. Coons for his default.

The arbitrator erred as a matter of law to award Golden
Meadows its interest, late fees and penalties on the trust deed
note and to award it its costs and attorney’s fees as provided in
the various loan documents, requiring vacation of his award under

either legal theory set forth above in Points I and II.

POINT V:

MR. COONS IS NOT ENTITLED TO ANY AWARD WHATSOEVER,
BECAUSE HE WAS NOT A LICENSED CONTRACTOR

It is undisputed that Mr. Coons’ was without a contractor’s
license from July 31, 1993 through September 16, 1994. It was
during this period of time that he entered into the Real Estate
Purchase Contract with Mrs. Crowley, agreeing to complete the
building of the house in question for her. It was also during this
period of time that he demanded that Mrs. Crowley close prematurely
and purportedly declared a default and breach. UCA §58-55-604
provides that:

"No contractor may act as agent or commence or
maintain any action in any court of the state
for collection of compensation for performing
any act for which a license is required by
this chapter without alleging and proving that
he was a properly licensed contractor when the
contract sued upon was entered into, and when

the alleged cause of action arose."
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In construing this statute this Court has ruled that a
contractor who is barred from bringing suit under this section is
probably also barred from recovery under the equitable theory of

quantum meruit. See Govert Copier Painting v. Van Leeuwen, 801

P.2d 163 (Utah App. 1990). The arbitrator recognized that Mr.
Coons did not have a contractor’s license, but then sanctioned Mr.
Coons’ omission by stating that Mr. Coons was building the house on
spec for his own occupancy and thus did not need a license. While
that may have been true prior to February 1, 1994, it is undisputed
that Mr. Coons entered into a Real Estate Purchase Contract with
Mrs. Crowley in February, 1994. By the very nature, terms and
conditions of that Contract, Mr. Coons agreed to build the house
for Mrs. Crowley. Mr. Coons was prohibited from bringing any
action whatsoever against Mrs. Crowley and was prohibited from
seeking or obtaining any recovery from her. Nevertheless, the
Arbitrator again, in an attempt to fashion an "equitable" remedy,
ignored the law, and apportioned various sums between the parties.
Had the arbitrator followed the dictates of the statute he would
have refused to award Mr. Coons any amount because of Mr. Coons’
failure to renew his contractor’s license. Mr. Coons is simply not
entitled to any funds whatsoever, by virtue of state law. The
Crowleys submit that the arbitrator’s act of awarding any sums to
Mr. Coons is in plain violation of the law requiring vacation of
the arbitration award on either of the legal theories propounded
previously herein.
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POINT VI:

IF MR. COONS IS ENTITLED TO AN AWARD
HE IS LIMITED TO $5,000

The Real Estate Purchase Contract signed by Mr. Coons provides
that "If Buyer defaults, Seller may elect to either retain the
Earnest Money Deposit as liquidated damages or to return the
Earnest Money Deposit and sue Buyer to enforce Seller’s rights."
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