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STATEMENT OF JURISDICTION

DOUGLAS B. COONS and LAURA COONS, Appellees, hereby respond to the appeal of
Golden Meadows and Debra Crowley and Michael E. Crowley concerning the Order denying
Motion to Vacate and Modify Arbitration Award and Order Confirming Arbitration Award
entered August 16, 1995, by the Honorable Jon M. Memmott of the Second Judicial District
Court, Davis County, State of Utah. The Supreme Court has jurisdiction over this matter because
Judge Memmott confirmed the arbitration award pursuant to Utah Code Ann. § 78-31a-19
(1985). This matter has been transferred to the Court of Appeals pursuant to Utah Code Ann.

§ 78-2a-3(2)(k)(1992).
STATEMENT OF ISSUES OF APPEAL AND STANDARD OF REVIEW
A ISSUE ON APPEAL

Whether or not the District Court erred in denying Appellants’ Motion to Vacate the
Arbitration Award and Supplement thereto entered by Former Chief Justice Gordon R. Hall,
retired, on February 24, 1995 and March 1, 1995, respectively.

B. STANDARD OF REVIEW.

Douglas Coons submits that the standard of review in an arbitration case by the Court of
Appeals is the same as has been followed in Utah since the inception of arbitration. By virtue of
the law in support of arbitration, the judicial review of arbitration awards, is limited to those
grounds and procedures provided under the act, pursuant to Utah Code Ann. § 78-31(a)14,
(1953). These would include (a) the award was procured by corruption, fraud, or other undue

influence; (b) an arbitrator, appointed as a neutral, impartial, or an arbitrator who was guilty of



misconduct that prejudiced the rights of any party; (c) the arbitrators exceeded their powers; (d)
the arbitrators refused to postpone the hearing upon sufficient cause, refused to hear evidence
material to the controversy, or otherwise conducted the hearing to the substantial prejudice of the
rights of a party; or (e) there was no arbitration agreement between the parties to the arbitration
proceedings.

An award will not be set aside merely because the arbitrators did not follow strict legal
rules in hearing and deciding the case, unless they were required by the submission or by statute
to follow such rules. Utah does not have any such requirement.

STATEMENT OF THE CASE
A PARTIES.

Golden Meadows, Inc., (hereinafter “Golden Meadows”) is a Utah corporation in good
standing and purchased the Promissory Note and Trust Deed from Zions Mortgage Co. The
principals of the corporation are Michael E. Crowley and Debra Crowley, Third-Party Defendants
and Appellants.

Debra Crowley (hereinafter “Mrs. Crowley”), wife of Michael E. Crowley, is the
purchaser of the home that is the subject of this dispute pursuant to the Real Estate Purchase
Contract, and is the Secretary of Golden Meadows, Inc.

Michael E. Crowley (hereinafter “Mr. Crowley”), husband of Debra Crowley, is
President of Golden Meadows, Inc., which purchased the construction loan for the home in

question.



Douglas Coons (hereinafter “Mr. Coons”) is a resident of Davis County, State of Utah,
and is a home builder.

Laura Coons (hereinafter “Mrs. Coons”) wife of Douglas Coons, is a guarantor on the
construction loan obtained by Douglas Coons from Zions Mortgage Co. and subsequently
purchased by Golden Meadows, Inc.

B. NATURE OF THE CASE

Mr. Coons is a homebuilder. On June 26, 1992, Mr. Coons purchased the real property
that is the subject of this action (the property). Mr. Coons obtained a construction loan from
Zions Mortgage Company and commenced construction on the home. Mr. Coons either intended
to move into the home himself or sell the same to a third-party purchaser. While Mr. Coons was
constructing the home, Michael E. Crowley approached Mr. Coons for the purpose of purchasing
the home. On or about February 1, 1994, a Real Estate Purchase Contract was entered into
wherein Mr. Coons agreed to sell the home and Mrs. Crowley agreed to purchase the home. Mr.
Crowley is the one who negotiated the purchase of the home with Mr. Coons. Mr. and Mrs.
Crowley determined they wanted to do a substantial amount of upgrades on the home over and
above what Mr. Coons and the Crowleys had previously agreed upon in the Real Estate Purchase
Contract and Addendum, attached as Exhibits A and B respectively. Mrs. Crowley entered into
direct contracts with various subcontractors and suppliers to have work done on the home
including installation of extensive woodwork, a spa, sauna and other items which were not

contemplated in the original plans.



Subsequent thereto, Michael E. Crowley on behalf of his wife, Mrs. Crowley, informed
Mr. Coons that Mrs. Crowley would not close the transaction because of defects in the home.
However, the Honorable Gordon R. Hall ruled in the award that “the various stages of
construction were duly inspected by Bountiful City, the inspection authority, and no departures
from the provisions of the Uniform Building Code were noted.” A copy of the Arbitration Award
is attached as Exhibit C. Mr. Coons had taken the home off the market and as a result had lost
considerable time in order to obtain another purchaser. Mr. Coons made written demand upon
Mrs. Crowley; however, Mrs. Crowley continued to refuse to close the transaction. During the
month of July 1994, Mr. Coons had scheduled all work required in order to complete the home
for occupancy. When Mrs. Crowley refused to close, Mr. Coons canceled the work on the home.

Mr. Coons requested that Mrs. Crowley provide Mr. Coons with a list of alleged defects
in the construction of the improvements on the property and for written notice of any defaults on
Mr. Coons’s part that Mrs. Crowley claimed under the Real Estate Purchase Contract. Mrs.
Crowley did not supply Mr. Coons with written notice of any claimed defect nor any alleged
defaults. Because Mr. and Mrs. Crowley had refused to purchase the home, it necessitated Mr.
Coons renegotiating the terms and conditions of the construction loan.

Michael E. Crowley is President and Debra Crowley is Secretary of Golden Meadows,
Inc. Both Mr. and Mrs. Crowley are directors of Golden Meadows, Inc. Subsequent to Debra
Crowley and Michael E. Crowley refusing to close the transaction, Golden Meadows, by and

through Michael and Debra Crowley, purchased the construction loan from Zions Mortgage



Company. However, Zions Mortgage Co. sold the Note and Trust Deed to Golden Meadows on
or about August 15, 1994, at the request of Crowleys.

Mrs. Crowley, through her attorney, executed and recorded a Notice of Interest
encumbering the property.

Upon purchase of the Promissory Note and Trust Deed from Zions Mortgage Co., Golden
Meadows, by and through Mr. and Mrs. Crowley, declared the Promissory Note in default and
commenced foreclosure proceedings. Therefore, Mr. and Mrs. Crowley attempted to take
possession of the home by foreclosure instead of purchasing the home as originally agreed. The
principal amount of the loan was $179,000.00. On or about September 30, 1994, Mr. Coons
requested a payoff on the loan and tendered the full amount due under the Promissory Note
secured by the Deed of Trust. Golden Meadows, Inc., by and through Mr. and Mrs. Crowley,
refused such tender.

Golden Meadows filed an action against Douglas and Laura Coons seeking a permanent
injunction. The Second Judicial District Court in and for Davis County entered a temporary
restraining order without notice to counsel for Mr. Coons or Mrs. Coons, even though it was
known that Mr. and Mrs. Coons were represented by counsel. Mr. and Mrs. Coons filed a
Counterclaim and Third-Party Complaint against Mr. and Mrs. Crowley. The Crowleys thereafter
filed a Couhterclaim to the Third-Party Complaint.

During the time Mr. Coons was constructing the home, or prior thereto, Mr. Coons’
contractor’s license had expired. Mr. Coons inadvertently was of the opinion that the required

request and fee had been provided to the Department of Contractors so that his license would



remain intact. During these proceedings, it was determined that the license had expired. Upon
becoming aware of the same, Mr. Coons immediately responded and accomplished all
requirements in order to have the contractor’s license reinstated.

The trial was set in this matter for December 22 and 23, 1994. However, on or about
December 21, 1994, Golden Meadows, by and through their counsel, moved the Court for a stay
of proceedings in order to invoke the arbitration provisions of the Trust Deed of Promissory Note
purchased by Golden Meadows from Zions Mortgage Company.

Subsequent thereto, the parties agreed that the Honorable Gordon R. Hall be named as the
arbitrator.

The arbitration proceedings commenced February 14, 1995, and continued for three days.
There was no court reporter nor formal record taken of the arbitration proceedings. An
Arbitration Award dated February 24, 1995, was issued.

The Honorable Gordon R. Hall, among other things, found that:

1. Neither party had breached the Real Estate Contract.

2. Even though Seller (Mr. Coons) was without a valid contractor’s license due to
inadvertence in the non-payment of renewal fee, Mr. Coons did not act as a contractor in the
construction of the home. Rather he was the owner and built the house on speculation or for his
own occupancy. Mr. Coons was therefore not precluded from enforcing the terms of the
contract.

3. Each party had expressed its desire specifically that equity be done between them

and that the circumstances in this case lend themselves to equitable remedies.



4, Both parties were given specific direction how to resolve the matter by having the

work completed on the home by Mr. Coons and Mr. and Mrs. Crowley closing the home within

thirty days.
5. The purchase price was to be $335,000 less the $5,000 earnest money.
6. Buyers were to forego the payment of any late charges, interest that may have

accrued or other sums deemed to have accrued in connection with the construction loan. Those
items were precluded (late charges, interest that may have accrued in connection with the
construction lpan) because Seller was entitled to some measure of the appreciated value of the
property occasioned by the escalation of values generally in the area during the time the matter
had been in dispute and as reflected by the respective appraisals submitted by the parties. See
Exhibit C, Arbitration Award.
ARGUMENT
POINT ]
THE DISTRICT COURT DID NOT ERR IN REFUSING TQ
VACATE THE ARBITRATION AWARD AND SUPPLEMENT

TO ARBITRATION AWARD PURSUANT TO SECTION 78-3-
1(a)-14, UTAH CODE ANNOTATED.

Golden Meadows and Crowleys have appealed this matter based upon the fact that the
Honorable Judge Jon M. Memmott, District Court, Second Judicial District, Davis County, erred
in refusing to vacate the Arbitration Award entered by the Honorable Gordon R. Hall on i:ebruary
25, 1995, and Supplement to Arbitration Award on May 1, 1995 Judge Memmott set forth in his
Order Denying the Motion to Vacate and Order Cbnﬂrming Arbitration Award, the following

issues. A copy of the Order is attached as Exhibit D.



1. The arbitrator did not exceed his powers nor did the arbitrator manifestly

disregard the law on issues presented to the arbitrator.

2. The Arbitration Award and supplement thereto are within the legal parameters that
the parties pled

3. The Arbitration Award and supplement thereto did not exceed the powers of the
arbitrator.

4. The clear intent of Utah Supreme Court is that the Utah Arbitration Act be
narrowly construed and that the legislative intent of the act should be strictly followed. The Court
did not feel it was appropriate to create additional standards for modification of the Arbitration
Award.

5. A number of issues presented required discretion and judgment on the part of the
arbitrator. Those issues were factually sensitive and as a matter of law the Court could not find
that there had been any miscalculation of the law.

The longstanding policy in Utah favors arbitration as a speedy and inexpensive method of

adjudicating disputes. Allred v. Educators Mut. Ins. Ass’n., 909 P.2d 1263, 1265 (Utah 1995);

DeVore v. IHC Hospitals, Inc., 884 P.2d 1246, 1251 (Utah 1994); Robinson & Wells. P.C. v.

Warren, 669 P.2d 844, 846 (Utah 1983). Because of the public policy and law in support of
arbitration, the Utah Courts have limited their judicial review for arbitration to Utah Code Ann.
§ 78-31a(14) (1953) which provides as follows:

(1) Upon motion to the Court by any party to the arbitration proceedings
for vacation of the award, the Court shall vacate the award if it appears:



(a) the award was procured by corruption, fraud or other undue
means;

(b) an arbitrator, appointed as a neutral, showed partiality, or an
arbitrator was guilty of misconduct that prejudiced the rights of any party;

(c) the arbitrators exceeded their powers;

(d) the arbitrators refused to postpone the hearing upon
sufficient cause shown, refused to hear evidence material to the
controversy, or otherwise conducted the hearing to a substantial
prejudice of the rights of a party; or

(e) there was no arbitration agreement between the parties.

” Appellanfs contend >that bthe arbitrator violated subsections (a), (b) and (c) in that the
arbitrator exceeded his powers, showed partiality and/or because the award was procured by
undue means, by issuing an award in direct conflict with the long established legal principles; that
the arbitrator deliberately disregarded the law and as a result showed partiality.

Appellants further argue that the arbitrator (1) ignored the clear language of the
construction loan documents and refusing to award Golden Meadows interest late fees and
penalties, costs and attorney’s fees; (2) the arbitrator ignored the clear language of the real estate
purchase contract refusing appellant, Mrs. Crowley, her costs and attorney’s fees; (3) the
arbitrator ignored the clear language of Section 58-55-604 of the Utah Construction Trade and
Licensing Act in not prohibiting an unlicensed contractor from commencing or maintaining an
action to collect compensation; and (4) the arbitrator ignored the clear language of the Real
Estate Purchase Contract in awarding Mr. Coons any amount above $5,000.

When the Honorable Gordon R. Hall issued his Arbitration Award he stated that a failure

to close the home on April 15, 1994, did not constitute a breach since there was no firm date for
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closing. Appellants would like you to believe that the Honorable Gordon R. Hall ruled that Mr.
and Mrs. Crowley did not breach the contract, but that Mr. Coons breached the contract. The
Honorable Gordon R. Hall never did rule there was any breach of the contract by either party.

The Honorable Gordon R. Hall set forth in his Award that both parties had expressed their
desire and specifically requested that equity be done between them and that indeed the
circumstances of this case lend themselves well to equitable remedies.

Based upon the Honorable Gordon R. Hall’s Award, there was no breach of either party;
therefore, neither party is entitled to costs or attorney’s fees. The Honorable Gordon R. Hall also
held in the Award that the value of the home had escalated significantly subsequent to the Real
Estate Purchase Contract being entered into; therefore, Appellants were compensated.

The Honorable Gordon R. Hall did not ignore the clear language of Section 58-55-604 of
Utah Construction Trades Licensing Act. Judge Hall addressed that issue in his Award stating
that,

Seller [Douglas Coons] was without a valid contractor’s license due to

inadvertence in the non-payment of a renewal fee; however, Seller [Douglas

Coons] did not act as a contractor for Buyer in construction of the house. Rather

he [Douglas Coons] was the owner and built the house on speculation or for his

own occupancy. He is, therefore, not precluded from enforcing the terms of the

contract of sale. Arbitration Award, pg. 2.

Appellants further argue that the Arbitrator ignored the clear language of the Real Estate
Purchase Contract in awarding Mr. Coons any sum above $5,000 which was the remedy for
liquidated damages.

Pursuant to a letter dated July 22, 1994, addressed to Mrs. Crowley and signed by

Douglas B. Coons, Third-Party Defendants confirmed they no longer wanted to purchase the

10



home. A copy is attached as Exhibit E. That was confirmed by Robert F. Babcock, attorney,
representing Mr. Coons in a letter addressed to Mrs. Crowley dated July 28, 1994, a copy of
which 1s attached as Exhibit F.

Appellants completely missed the point in suggesting that the Arbitrator ignore the clear
language of the Real Estate Purchase Contract. If Mr. Coons was to receive the $5,000 as
liquidated damages, Mr. Coons would have maintained ownership of the home and been entitled
to all appreciation on the home together with the $5,000 liquidated damages. In paragraph 16 of
the Real Estate Purchase Contract, a copy of which is attached hereto as Exhibit A, states:

DEFAULT. If Buyer defaults, Selier may elect to either retain the Earnest Money
Deposit as liquidated damages or to return the Earnest Money Deposit and sue
Buyer to enforce Seller’s rights. If Seller defaults, in addition to return of the
Earnest Money Deposit, Buyer may elect to either accept from Seller as liquidated
damages, a sum equal to the Earnest Money Deposit, or to sue Seller for specific
performance and/or damages. If Buyer elects to accept the liquidated damages,
Seller agrees to pay the liquidated damages to Buyer upon demand. Where a
Section of this Contract provides a specific remedy, the parties intend that the
remedies shall be exclusive regardless of rights which might otherwise be available
under common law.

POINT II

THE DISTRICT COURT DID NOT ERR IN REFUSING TO
VACATE THE ARBITRATION AWARD AND SUPPLEMENT
TO ARBITRATION AWARD PURSUANT TO THE
JUDICIALLY-CREATED STANDARD OF “MANIFEST
DISREGARD OF THE LAW.”

Appellants argue that the District Court erred in refusing to vacate the Arbitration Award
pursuant to the judicially-created standard of “manifest disregard of the law” and that the
arbitrator knowingly disregarded the law in several points in the Arbitration Award and

Supplement thereto.

11



Appellants acknowledge that Utah has not adopted such a standard. Allred, 909 P.2d
1263, 1265; DeVore, 884 P.2d 1247, 1251. Appellants are suggesting that the Court adopt a
new standard. It would be improper for the Court to adopt a different standard than that which
has been followed since the inception of arbitration in the State of Utah. The intent of the
legislature in the State of Utah when it adopted the Arbitration Act was that the Judicial Review
of Arbitration Award be limited to those grounds and procedures provided in the Act and whether
the arbitration proceedings were fair and honest and whether the substantial rights of the parties
were respected.

Appellants argue that the Honorable Gordon R. Hall undermined and ignored the law in
this matter, that he further had a manifest disregard for the law.

It would be difficult to assume that the Honorable Gordon R. Hall does not understand
that law, that he was inattentive or misapplied the law. In fact, Appellants go so far as to say that
the record revealed that the arbitrator clearly understood the law, but deliberately disregarded the
law.

The only record that is available in this case would be the pleadings, memorandums and
any other documents filed with the District Court. There was no record made of the proceedings
before the Honorable Gordon R. Hall.

In the Allred case, the Court ruled:

In order to serve that policy and achieve its objective, judicial review of arbitration

awards should not be pervasive in scope or susceptible to repetitive adjudications,

but should be limited to the statutory grounds and procedures for review.

As a general rule, awards will not be disturbed on account of irregularities or
informalities or because the Court does not agree with the award, so long as the

12



proceedings have been fair and honest and the substantial rights of the parties have
been respected. Allred, 909 P.2d 1263, 1265.

In reviewing the Arbitration Award and supplement thereto, it is obvious that the
Honorable Gordon R. Hall understood the facts and law and thus rendered an award. The intent
of the Honorable Gordon R. Hall’s Award is that the parties complete the contract as agreed. In
fact, the Honorable Gordon R. Hall stated that the parties shall fully cooperate in scheduling,
coordinating, performing and completing the work on the house and closing the sale within the
next 30 days. Because Appellants Michael E. Crowley and Debra Crowley failed and refused to
follow the Arbitration Award and Supplement thereto and close on the house as set forth therein,
Mr. Coons has been damaged in that he has had to pay additional property taxes, utilities, fire
insurance and interest on a signature loan.

Appellants quote several cases that are not applicable in this matter. It is Appellees’
opinion and position that the Utah law has been clearly established regarding arbitration and that
the Court should continue to follow the same standard.

Arbitration was entered into at the request of Appellants because of the language in the
Trust Deed and Note. The Trust Deed Note, Exhibit G, states,

ARBITRATION DISCLOSURE: Arbitration is usually final and binding
on the parties and subject only to a very limited review by a court.

The parties are waiving their right to litigate in court including their right to
a jury trial, pre-arbitration discovery is generally more limited and different
from court proceedings. Arbitrator awards are not required to include
factual findings or legal reasoning and any parties right to appeal or to seek
modifications of rulings by arbitrators is strictly limited.

13



When Appellants desired arbitration, they realized or should have realized that it was
limited and that the award is usually final and binding and subject only to very limited review by a
Court.
POINT IIT

MRS. CROWLEY IS NOT ENTITLED TO AN AWARD OF
COSTS AND ATTORNEY’S FEES.

Appellants argue that Mrs. Crowley prevailed in this matter. The Arbitration Award does
not indicate that Mrs. Crowley prevailed; therefore, she is not entitled to any attorney’s fees or
any costs associated therewith. The arbitrator ruled that neither party breached the contract.

POINT IV
GOLDEN MEADOWS IS NOT ENTITLED TO AN AWARD

FOR INTEREST, LATE FEES AND PENALTIES FOR ITS
COSTS AND ATTORNEY’S FEES.

The Honorable Gordon R. Hall was very well aware of the loan that Golden Meadows had
purchased from Zions Mortgage Co. Mr. and Mrs. Crowley and Golden Meadows are basically
one and the same in that Mr. and Mrs. Crowley own Golden Meadows and/or are officers of
Golden Meadows.

Appellants state “it is undisputed that Mr. Coons was in breach and default of the terms
and conditions of the Construction Loan Agreement and Trust Deed Note as of August 15,
1994.” (Page 24, Brief of Appellants) the Honorable Gordon R. Hall never ruled that Mr. Coons
was in breach or in default of the terms and conditions of the Construction Loan Agreement, and
in fact he ruled Buyers (Crowleys) were to forego interest or any other sums deemed to have

accrued in connection with the construction loan.

14



POINT V

MR. COONS IS ENTITLED TO AN AWARD EVEN THOUGH
HIS LICENSE HAD EXPIRED.

The Honorable Gordon R. Hall addressed that issue very adequately in the Award wherein
Judge Hall states that Seller (Mr. Coons) did not act as a contractor for Buyer in the construction
of the house, that Mr. Coons was the owner and built the house on speculation or for his own
occupancy. The Honorable Gordon R. Hall therefore determined that Mr. Coons was not
precluded from enforcing the terms of the contract.

Appellants are evidently suggesting that Appellants receive the property as a gift from Mr.
Coons. Appellants are desirous of obtaining a windfall by forcing Mr. Coons to transfer title to
the home to Mr. and Mrs. Crowley without compensation.

POINT VI

MR. COONS IS ENTITLED TO RECEIVE AN AWARD IN
EXCESS OF $5,000.

As stated above, the Real Estate Purchase Contract sets forth the fact that if Mr. Coons
received the $5,000 Earnest Money as liquidated damages, Mr. Coons would continue to own the
home and Mr. and Mrs. Crowley would be relieved of any further responsibility or liability
whatsoever in purchasing the home. Mr. Coons would then be able to sell the home and receive

the appreciated value.
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POINT VII

APPELLEES ARE ENTITLED TO AWARD
OF ATTORNEY’S FEES AND COSTS

It is Appellees’ position that Appellants had no meritorious claim in this matter, that the
appeal is frivolous, and as a result, Appellees should be awarded attorney’s fees for costs incurred

in the appeal. Porco v. Porco, 752 P.2d, 365, p. 368.

POINT VIII

BURDEN OF PROOF IS ON APPELLANTS
TO SHOW ARBITRATOR DISREGARDED THE LAW

The burden of proof'is on Appellants to show that the Honorable Gordon R. Hall
exceeded his powers, showed partiality, engaged in misconduct which prejudiced the rights of the
parties and that the award was procured by undue means. Appellants have failed to show there
was any reasonable means by which the Honorable Gordon R. Hall showed any disregard of the
law. Arbitrators are presumptively able to interpret contracts, and know the law, and it is upon
Appellants to show disregard of the law in this matter. In this case, there is no proof that the
Honorable Gordon R. Hall disregarded the law.

In 4 Am. Jur.2d, Section 234, Page 259, Section XII (Vacating or Correcting the Award)
it states:

An award will not be held invalid under the common law merely because unjust,

inadequate, excessive, or contrary to law. Nothing in the award relative to the

merits of the controversy as submitted, however wrongly decided is grounds for

setting it aside. An award will not be set aside merely because the arbitrators did

not follow strict legal rules in hearing and deciding the case, unless they were
required by the submission or by statute to follow such rules.

16



It is the general rule that, unless restricted by the agreement of submission, arbitrators are
the final judges of both law and fact. Pg. 259, 260, 261

SUMMARY OF ARGUMENT
It is the position of Appellees that the Honorable Gordon R. Hall’s Arbitration Award and
supplement thereto should be upheld in its entirety. It is difficult to satisfy all parties in any
dispute. The Honorable Gordon R. Hall with concurrence of the parties provided an equitable
remedy for both. The Honorable Gordon R. Hall certainly understands the law, followed the law
and the Arbitration Award and supplement thereto are in total conformity with the law.

CONCLUSION

Appellees, Douglas B. Coons and Laura Coons, submit that the Arbitration Award and
Supplement to Arbitration must be confirmed by this Court. Subsequent to Arbitration being
effective in Utah, Courts have favored Arbitration. The Judicial Review of Arbitration Awards
should strictly be limited to statutory grounds and procedures for review.

Appellees, Douglas B. Coons and Laura Coons, hereby respectfully request that the

Award and Supplement thereto in this matter issued by the Honorable Judge Gordon R. Hall, be
upheld.

DATED this g{f day of July, 1996. W

CARVEL R_ SHAFFER 7
Attorney for Defendant/Third-Party
Plaintiffs/Appellees
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CERTIFICATE OF MAILING
I hereby certify that on the é;/z day of July, 1996, I served two copies of the foregoing
by placing them in the United States Mail postage pre-paid to the following:

MARK P. ETHINGTON

DAY & BARNEY

45 East Vine Street

Murray, Utah 84107

Attorneys for Appellant, Golden Meadows

LARRY L. WHYTE

265 East 100 South, #300

Salt Lake City, Utah 84111

Attorney for Appellants, Debra and Michael E. Crowley
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This Is 2 legatly binding Contract. Utsh State Law requires that Tcensed real estate agents uve this form, but the Buyer and the Seller may T
legally agres in wriling o sher or delele provisions of this form. If you desire legal or lax advice, consult your attornay or 1ax advisor.

) /3/ / EARNEST MONEY RECEIPT
The Buye /054

pev)
Ty Uk &

offgrs i purghase the Properly described below and dellvers
, as Earnest Money Deposit $ _m-l./_ In the form of %j 10 be deposited

within three business days after Acceplance of this offer o purchase by all pariles,

/lv Jont Recelved by on (Date)
Brokerage Phone Number
' , *_1/ OFFER TO PYRCHASE . —
1. PROPEBJY: — < . 35 50 W%
City ~ /A County , Utah,

" 1.1 ncluded Iloma.?nlsu excluded hereln, this sale shall include all fixtures presently atlached to the Property: plumbing, healing, air-conditioning and
venting fixtures and equipment, water heater, bullt-in sppliancaes, light fixtures and bulbs, bathroom fixtures, curtains and draperies and rods, window and
door screens, storm doors, window blinds, awnings, Installed television antenna, satslilte dishes and system, wall-to-wall carpets. automatic garage door

opaner and transmitier(s), lencing, irees and shrubs. The following personal property shall also be Included In this sals and conveyed under separata Blil of
Sale with warranties as 1o Ute: .%b(

1.2 Excluded items. The foliowing Items are excluded from this sale
2. PURCHAS‘E PRICE AND FINANCING. Buyer agrees to pay for the Property as lollows:
$ _ma_ Earnest Money Deposit

$ e Exisling Loan: Buyer agress to assums and pay an exising loan In this approximate amount presently payabls at $
per month Including principal, interest (presently at % per annum), O real estate taxes, O property insurance premium
snd O morigage Insurance premium. Buyer agrees to pay any transfer and assumption fees. Selier O shall O shail not be
released from liabllity on sald load. Any net dilierences between the approximate balance of the loan shown above and the actual
balance st Closing shall be adjusted in O Cash O Other

$ ————  Proceeds from New Loan: Buyer reserves the right to apply lor any ol the lollowing loans under the terms described below.
0 Conventiona!l O FHA O VA O Other . Seller agrees to pay $ towsrd
Discount Points and Buyer's other loan and closing costs, to be allocated at Buyer's discretion,
O For a fixed rats loan: Amortized and payabls over _years, interest shall not exceed _____ % per annum; monthly principsl and
Intsrest payment shall not d$ ,or '
O For an Adjustable Rate Morigage (ARM): Amortized and payable over ___years; initial Interest rate shall not exceed % per
annum; Initial monthly principal and Interest payments shall not ds Maximum LUife Time interest rate shall not

exceed % per annum,
Seller Financing: (Sas attached Seller Financing Addendum)

$
$ Other:

. $ mnmnco of Purchase Price in Cash st Closing
s 3% 000,

Total Purchase Price

2.1 Existing/New Loan Applicstion. Buyer agrees to maks application for a loan specified above within calendar days (Application Date) atter
Acceptance. Buyer will have made Loan Application only when Buyer has: (s) completed, signed, and dellverad to the Lender the Inltial loan application and
documentation required by the Lender; and (b) pald all loan application fees as required by the Lender. Buyer will continue o provide the Lender with any
additional documentation as required by the Lender. If, within seven calendar days atter recelpt ol written request from Seller, Buyer lalis to provide to Selier
wrltten evidence that Buyer has made Loan Application by the Application Date, then Seller may, priorto the Qualification Dats below, cancel this Contract
by providing written notice to Buyer, The Brokerage, upon receipt ol a copy of such written notice, shali release to Seller, and Seller agrees to accepl as
Sellar's exclusive remedy, the Esrnest Money Deposit without the requirement of any further written authorization from Buyer. ’

2.2 Qualificallon. Buyer and the Property must quality for a loan for which application has been made under section 2.1 within calendar days
(Qualiticalion Date) after Acceptance. The Property Is deemed qualified if, on or belors the Qualification Dats, the Property, In its current condition and for
the Buyer'sintended use, has appralsed ata value notless thanthe Totsl Purchase Price. Buyeris deemed qualilied Il, on or belore the Qualllication Date,
‘the Lender verilies In writing that Buyer has been approved as ol the verliication date,

2.3 Qualliication Conlingency. Il Seller has not previously volded this Contract as provided In Section 2.1, and elther the Property or Buyer has lalled to
quallty on or bslors the Qualilication Dats, either party may cancel this Contract by providing written notice to the other party within three calendar days
after the Qualliicalion Date, otherwise Buyer and the Property are deemed qualified. The Brokerags, upon recsipt of a copy ol such written notice, shall
return o Buyer the Earnest Money Deposit without the requiremant of any further written authosization ol Seller.

3. CLOSING. This transaction shall be closed on or bslore '_,é,t?ﬁLL__ 19, Closing shall occur when: (a) Buyer and Seller have
signed and dellvered to each other (or to the escrow/title pany),alld ts required by this Contract, by the Lender, by written escrow Instructions
and by applicable law; and (b) the monies required to bs pald under these documents, have bsen delivered o the escrow/title company in the form o
cashler's check, collected or cleared funds. Seller and Buyer shall each pay one-half (1/2) of the escrow Closing fee, uniess otherwise agreed by the parties
In wrlting, Texes and assessments for the current year, rents, and Interest on assumed obligations shall be prorated as sel forth In this Section. Unearned
deposits on tenancles shall be translerred to Buyer at Closing. Prorations set forth In this Section, shall be made as of d date of Closing O date of
po fon O other _
4, POSSESSION. Unlets otherwise agreed in writing by the parties, Seller shall deliver possession to Buyer within _Z____ hours aher Closing.
s, CONFIRMATIQN OF AGENCY DlSCLOSURWlhe llgn!ng of this Contract the listing agent represents
O Seller O Buyer, and the seliing agent - 4 /o represents O Seller O Buyer. Buyer and Selier confirm that prior to signing this
Conlract written disclosure of the agency relationship(e) was provided to him/her. ( ) Buyer's Initials ( ) Seller's Initlals,
6.TITLETO PROPERTY AND TITLE INSURANCE. () Seller has, or shall have at Closing, {ee Utleto the Property and agrees to convey such titie to Buyer by
general warranty deed, ires of financial sncumbrances as warranted under Section 10.8; (b) Seller agress to pay for and furnish Buyer at Closing with
current standard lorm owner's policy of title Insurance in the smount of the Total Purchase Price; (c) the litle policy shall conlorm with Seller's obligations
under subsections (s) and (b) above, Unless otherwise agreed under subsection 8.4, the commitment shall conform with the title insurance commitment
provided under Section 7.
7. SELLER DISCLOSURES. No later than _.L_ calendar days afier Acceptance, Ssiler will deliver to Buyer the lollowing Seller Disclosures: (a)
a Seller property condition disclosure lor the Property, signed and dated by Seller; (b) a commitment for the policy of Uitle Insurance required under Section
6,10 be Issued by the title insurance company chosen by Seller, including coples of all documents listed as Exceptions on the Commitment;(c) a copy of all
loan documanits relaling to any losn now existing which will sncumber the Property atier Closing; and (d) a copy of all leases allecting the Properly not
explring prior to Closing. Sellsr agrees to pay any title itment llstion charge under subsection (b).
8. GENERAL CONTINGENCIES. In addltion to Qualification under Section 2.2 this oter Is: (8) subject o Buyer's approval ol the content ol sach ol the ltems
relerenced in Section 7 abovs; and (b) }31. Ols notsubject to Buyer's approval of an Inspection ol the Property, The Inspection shall be peld for by Buyer
and shall be conducted by anindividual/ pany of Buyer's cholce. Selier agrees to lully cooperate with such Inspection and a walk-throughInspection
under Seclion 11 and to make the Properly avallable for the same.

8.1 Buyer shall have calendar days siter Acceplance In which to review the content of Seller Disclosures, and, If the inspection contingency
applies, to complete and evaluate ths Inspaction of the Property, snd to determine, If, In Buyer's sole discretion, the content of ali Seller Disclosures
(Including the Property Inspection) is scceptable.

8.211Buyer does notdeliver a written objection to Seller regarding a Seller Disclosure or the Property Inspection within the time provided In subsection 8.1
sbove, that document or Inspection will be deemad approved or walved by Buyer,




8.31'Buyer objects, Buyer and Seller shall have seven calendar days sher receipt ol the objections to resolve Buyer's objections. Saller may, but shaline
ye required 10, resolve Buyer's objactions. If Buyer's oblections are not resolved wilthin the seven calendar days, Buyer may vold this Contract by providing
vritten nolice to Seller within the same seven calender days. The Brokerage, upon receipl of a copy of Buyer's written notice, shall return to Buyer tht
iarnest Money Deposit without the requirement of any further written authorization from Selter, It this Conlract is notvoided by Buyer, Buysr's objection it
jeemed to have been walved, However, this walver does not alfect those ltems warranted In Section 11,
8.4 Resolutlon of Buyer's objections under Section 8.3 shall be In wriling and shail be specifically enlorceabls as covenants of this Contract.
). SPECIAL CONTINGENCIES, This offer Is made subject to: 2 7
[he terms of sttached Addendum ¥ _L___au Incorporated into this Conlract by thig reference.
10. SELLER'S LIMITED WARRANTIES, Seller's warrantles to Buyer regarding the condlition of the Property are limited 1o the lollowing:
10.1 When seller delivers possession of the Property to Buyer, it will be broom-clean and free of debris and personal belongings:
10.2 Seller wlll dellver possession ol the Properly to Buyer with the plumbing, plumbed fixtures, heating, cooling, ventilating, electrical and sprinkler
Jystems, appliances and fireplaces In working order;
10.3 Seller will deliver posssssion of the Property 1o Buyer with the roof and foundation free of leaks known io Seller,
10.4 Seller will delivar possession of the Property to Buyer with any private well or septic lank serving the Property In working order and In compllance
vith governmental regulations;
10.5 Seller will be responsible for repalring any of Seller's moving-related damage 1o the Property;
10.6 At Closing, Seller will bring current all financial obligations encumbering the Property which are assumed in writing by Buyer and wlll discharge all
juch obligations which Buyer has not so assumed; snd
10.7 As of Closing, Seller has no knowledge of any claim or notice of an snvironmental, bullding or zoning code violation regarding the Property which
as not been resolved.
11, VERIFICATION OF WARRANTED AND INCLUDED ITEMS. Belore Closing, Buyer may conduct a "walk-through” Inspection ol the Property lo
determine whether or notitems warranted by Sellerin Section 10.1,10.2,10.3 and 10.4 are in the warranted condltion and to verity items included in Soction
1.1 8re prasenlly on the Property. If any ltem Is not In the warranted condition, Seller wlil correct, repair or replace It as necessary or, with the consent ol
Buyer, escrow an amount 8t Closing to provide for such repalr or replacement. The Buysr's fallure to conduct a “walk-through” Inspection, or to claim
during the “walk-through” Ingpection that the Property does notinclude sll items referenced In Section 1.1, or I3 not In the condition warranted In Section
10, shall not constitute a waiver by Buyer of Buyer's rights under Sectlon 1.1 or of the warranties contained In Section 10.
12, CHANGES DURING TRANSACTION. Seller agrees that no changes In any existing leases shall be made, no new leases entered into, and no substantial
alterations or Improvements to the Property shall be made or undertaken without the written consent of the Buyer,
13, AUTHORITY OF SIGNERS, If Buyer or Seller Is a corporation, partnership, lrust, estate or other entity, the person execuling this Contract on Its behall
warrants his or her authority 10 do so and to bind Buyer or Seller,
14, COMPLETE CONTRACT, This Instrument togsther with Its addendas, any attached exhibits, and Selisr Disclosures constitute the entire Contract
between the parties and supersedes and replaces any and all prior negotiations, representations, warranties, understandings or contracts between the
partles. This Contract cannot be changed except by written agreement of the partles,
16, DISPUTE RESOLUTION. The parties agree that any dispute or claim relating to this Contract, Including but not limited to the disposition of the Earnes!
Money Deposit, the breach or termination of this Contract, or the services relating lo this transaction, shall first be submitted to mediation In accordance
with the Utah Real Estale Buyar/Selier Medlation Rules of the American Arblitration Assoclation. Disputes shall include representations mads by the
partles, any Broker or other parson or entity in connection with the sale, purchase, financing, condition or other aspect of the Property to which this Contract
pertains, Including without limitation, allegallons of concealment, misrepressntation, nagligence and/or lraud. Each party agrees to bear its own costs of
madiation. Any agreement aigned by the partles pursuant to the mediation shall be binding. If mediation falls, the procedures applicable and remedies
avallable under this Conltract ghall apply. Nothing in this Section 15 shall prohibit any party from seeking emergency equitable relie! pending mediation. By
marking this box O, and addingthelr inltials, the Buyer ( ).and the Seller( ). agree that mediation under this Section 15 is not mandatory, butls
optional upon agreement of all partles.
16, 0EFAULT. I Buyer dalauits, Selier may slect to sither retain the Earnest Money Depasitasliquidated damages or to return the Earnest Money Deposit
and sue Buyer to enforce Seller's rights. I Seller defaulls, in addition to return of the Esrnest Money Deposit, Buyer may elect to either acceptirom Saller as
liquidated damages, a sum squal to the Earnest Money Deposit, or lo sue Seller for specific performance and/or damages. If Buyer elects to accept the
liquidated damages, Seller agrees to pay the liquidated damages to Buyer upon demand. Where a Section of this Contract provides a specific remedy the
pariies intend that the remady shall be exclusive regardiess ol rights which might otherwise be avallable under common law.
17, ATTORNEY'S FEES. In any action arising out of this Contracy, the prevalling party shall be entitied 1o costs and reasonable sttorney's fees.
18, DISPOSITION OF EARNEST MONEY. The Earnest Money Deposit shall notbe released uniess itis suthorized by: (a) Section 2, Section 8.3 or Section
15; (b) separate written agreemaent of the parties; or (c) court order,
19. ABROGATION. Except for express warranties made in this Contract, the provisions of this Contract shall not apply atter Closing.
20. RISK OF LOSS, All risk of loss or damagae to the Property shall be borne by Seller until Closing.
21, TIME IS OF THE ESSENCE. Time Is of the essence regarding the dates setforth In this transaction. Extensions must be agreed to In writing by all parties.
Perlormance under each Section of this Contract which references a date shall ba required absolutely by 5:00 PM Mountaln Time on the stated date.
22. FACSIMILE (FAX) DOCUMENTS. Facsimile transmission of any signed original document, and retransmlission of any signed facsimile transmission,
shallbethe same as delivery of an original.if the transaction involves multiple Buyers or Sellers, (acsimile transmissions may be executed in counterparts.
23, ACCEPTANCE, Acceptance occurs whan Seller or Buyer, responding to an offer or counterotier of the other: (a) signs the otier or counter where noted
to Indicate acceptance: and (b) communicates to the other party or the other party's agent that the offer or counterotier has been signed as required.
24, OFFERAND TIME FOR ACCEPTANCHE Byyer offers to purchase the Property on the above terms and conditions. If Seller does not accept this olfer by
L1008 O AM 8 PM Mountain Tlmo\[ﬂ&éim____ 19 17_._. this offer shall lapse; and the Brokerage shall return the Earnest Money

Dspozil to Buyer.

-1 =9
(Buyer's Signature} (Otter Date) (Buyer's Signature) (Otter Date)
The above date shall be the Oler Reference Dale. (D
19¢3 W 4y 292-0413
(Notice Address) (Phone) (Notice Address) v d (Phone)

ACCEPTANCE/REJECTION/COUNTER OFFER
CHELK ONE:

Acceplance o! Otler ta Purchase: Sellar Accepls the loregolng oter on the terms and conditions specilied above. ond the “"Q‘Q"‘“a“""‘

-7
0@9@4{}0 C ovna Q19 H3p P.m Pw?l"'l"ﬁq' .Q"a P
(Seller's g&bnuuro) (Date) (Time) (Seller's Signature) (Date) (Time)

G131 3300V, N VY N 1=
(Notice Address) (Notice Address)
O Rejection: Seller Rejects the loregoing ofier. . (Seller's initials) (Date) (Time)

O Counter Ofier: Ssller pregents for Buyer's Acceplance the tsrms of Buyer's ofler subjact to the sxceplions or modifications as specified in ths attached
Countler OHaer ¥

Page 2012 pages Seller's Inillals { DE ) Date =04y Buyer's Inltists (94 Date _D 1 ___/‘{4"
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In the Matter of the Arbitration Between:
GOLDEN MEADOWS, INC.

vs.

DOUGLAS G. COONS and LAURIE COONS

vs.

DEBRA G. CROWLEY and MICHAEL E. CROWLEY

ARBITRATION AWARD

The Real Estate Purchase Contract dated February 1, 1994,
together with the addenda thereto bearing dates of February 3,
1994, and February 28, 1994, remain in full force and effect and
binding upon the parties. The failure to close the sale on April
15, 1994, did not constitute a breach of the contract since such
was not a firm date as is evidenced by the February 3, 1994,
addendum. In addition, the parties reached a subsequent
agreement which permitted the Buyer to contract with others, at
her expense, to customize the house and to upgrade the finish
work to satisfy her personal tastes. The Buyer was also
authorized to contract independently for the work necessary to
finish the basement level which was not otherwise provided for by
the contract of sale. The performance of this work carried on
long after the designated closing date of April 15, 1994, and

remains uncompleted today.



From and since the designated closing date of April 15,
1994, there has been a general escalation of property values in
the area, and the subject property thus has significant more
value at present as is reflected in the appraisals submitted by
the parties.

The various stages of construction were duly inspected and
approved by Bountiful City, the inspection authority, and no
departures from the provisions of the Uniform Building Code were
noted.

At a time pertinent to the contractual relationship of the
parties, Seller was without a valid contractor's license due to
inadvertence in the non-payment of a renewal fee. However,
Seller did not act as a contractor for Buyer in the construction
of the house. Rather, he was the owner and built the house on
speculation or for his own occupancy. He is, therefore, not
precluded from enforcing the terms of the contract of sale.

Golden Meadows, Inc., is the successor-in-interest in and to
the Construction Loan, Trust Deed, and Deed of Trust, having
acquired the same on August 15, 1994, by assignment from Zions
Mortgage Company for the recited consideration of $176,916.64.

Each of the parties have expressed their desire and have
specifically requested that equity be done between them, and
indeed the circumstances of this case lend themselves well to
equitable remedies. As a consequence, the parties shall proceed
forthwith to complete the construction of the house so as to

-2 -



obtain final inspection and approval and the certificate of
occupancy necessary to close the sale. Specifically, the Buyer
shall complete the work undertaken to customize the house and
bear the expense thereof. Seller in turn, at his expense, shall
perform in a good workmanlike manner, in accordance with the
Uniform Building Code and the inspection and approval authority
of Bountiful City, all of the remaining work necessary to
complete the house.

The parties shall fully cooperate in scheduling,
coordinating, and performing the work necessary to complete the
construction of the house, all of which shall be accomplished
within the next 30 days. Inasmuch as the finish of the basement
is being done by Buyer under a separate building permit,
completion of that project need not delay the closing of the
sale.

Any mechanics' liens outstanding against the property shall
be promptly satisfied by the party obligated therefor so as not
to delay closing of the sale.

The purchase price of $335,000.00, less the earnest money
deposit of $5,000.00, shall be adjusted in accord with the
allowances and extras set forth in the sales contract addenda.

At the time of closing, Seller shall pay to Golden Meadows,
Inc., the sum paid in consideration of the assignment of the
construction loan instruments from Zions Mortgage Company. Buyer
shall forego the payment of any late charges, interest that may

-3 -



have accrued, or any other sums deemed to have accrued in
connection with the construction loan. Such shall be done for
the purpose of sharing with the Seller some measure of the
appreciated value of the property occasioned by the escalation of
values generally in the area during the time this matter has been
in dispute as is reflected by the respective appraisals submitted
by the parties.

Each of the parties shall assume and pay their own costs and
attorney fees.

DATED this 24th day of February, 1995.

%@ Qd —

-~ GORDON R. HALL
Arbitrator




In the Matter of the Arbitration Between:
GOLDEN MEADOWS, INC.

vVs.

DOUGLAS G. COONS and LAURIE COONS

vs.

DEBRA G. CROWLEY and MICHAEL E. CROWLEY

SUPPLEMENT TO ARBITRATION AWARD

The parties have expressed their inability to agree upon the
adjustments to be made in the purchase price for the allowances
and extras provided for in the sales contract and the addenda
thereto. The parties also recite instances wherein they each
departed from the contract provisions which required changes in
the work to be reduced to writing. 1In regard thereto, there is
considerable dispute in the testimony offered in support of the
respective positions of the parties. As a consequence, and at
the mutual instance and request of the parties that equity be
done, the adjustments to be made at closing are submitted for
determination by the arbitrator.

NOW, THEREFORE, the credits due at closing are determined to

be as follows:



ALLOWANCES CREDITS TO BUYER

Cabinets $ 20,400.00
Light fixtures 3,100.00
Floor coverings 12,375.00
Stair railing 1,600.00
Fireplace 200.00
Appliances 3,000.00
Hall bath, tile 441.00
Master bath 2,120.00
Soil removal, rear yard 2,500.00
TOTAL $ 45,736.00
EXTRAS CREDITS TO SELLER
Brick $ 3,135.00
Less stucco cost 1,500.00 $ 1,635.00
Chimney (brick) 1,188.00
Less stucco cost 388.00 800.00
Floor coverings 1,748.79
Paint 15,500.00
Less original bid 5,661.00 9,839.00
Less advance of Buyer 6,.500.00 3,339.00
TOTAL $ 7,522.79

In all other respects, the Award bearing date of February
24, 1995, remains the same.

/
DATED this 4”‘£day of May, 1995.

“GORDON R. HALL
Arbitrator
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FiLED IN CLERK® saf,.>

Steven D. Crawley (0750) DAVIS ColnT™
WALSTAD & BABCOCK
Attorneys for Defendants and AUG'B IUU7AH‘95

Third-Party Plaintiffs

57 West South Temple, Suite 800 CLERK, 2ME DIST. GOURT
Salt Lake City, Utah 84101 RY _
Telephone: 531-7000 DEPUTY CLERK

IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY
STATE OF UTAH

GOLDEN MEADOWS, INC., a Utah ORDER DENYING MOTION TO

corporation, -VACATE OR MODIFY AND
ORDER CONFIRMING
Plaintiff, ARBITRATION AWARD
vSs.

DOUGLAS B. COONS and LAURA

COONS,
Third-Party
Plaintiffs,
vS.

DEBRA G. CROWLEY and MICHAEL E.
CROWLEY,

Civil No.: 940700327%
Judge Memmott

Third-Party
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Defendants. !

Plaintiff's and Third-Party Defendants' Motion to Set Aside
Arbitration Agreement or in the alternative Motion to Vacate and/or
Modify Arbitration Award came on for hearing before the above
entitled Court on July 14, 1995. Larry L. Whyte appeared for
Plaintiff and Third-Party Defendants and Steven D. Crawley appeared
for Defendants.

During argument, a motion was made by Defendants in open court

to confirm the arbitration award.

IN'neseraT eayrene
ut.r\lc/,*_o‘.* FMTERED 003220998



The Court, having reviewed the pleadings, the Arbitration
Award of Gordon R. Hall, Arbitrator, dated February 24, 1995 and
the Supplement to Arbitration Award, dated May 1, 1995 and
considered the arguments of counsel, makes the following findings:

1. The argument put forward by Plaintiff and Third-Party
Defendants is that the arbitrator exceeded his powers and that the
arbitrator manifestly disregarded the law on some issues presented
to the arbitrator.

2. The Arbitration Award and Supplement to Arbitration Award
are within the legal parameters that the parties plead because the
enforcement of the contract was one of the legal options available
to the arbitrator.

3. As a matter of law, the Arbitration Award and the
Supplement to Arbitration Award do not exceed the powers of the
arbitrator.

4. The clear intent of the Utah Supreme Court is that the
Utah Arbitration Act be narrowly construed. The role of this Court
is to strictly construe the Act and the Court is bound to give
legislative intent to the Act. The Court does not feel that it is
appropriate to create an additional standard for the modification
or vacation of an arbitration award as suggested by the moving
parties.

5. A number of issues presented to the arbitrator required
discretion and judgment on the part of the arbitrator in order that
they may be resolved. Further, those issues are factually

sensitive and as a matter of law the court can not find that there

00320999



has been a miscalculation rather there was judgment as to which
credits should be given.

Therefore:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the motion of
Plaintiff and Third-Party Defendants to Set Aside Arbitration
Agreement or in the alternative Motion to Vacate and/or Modify
Arbitration Award is denied;

IT IS FURTHER ORDERED that the Arbitration Award of Gordon R.
Hall, Arbitrator, dated February 24, 1995 and the Supplement to
Arbitration Award, dated May 1, 1995 are hereby confirmed and
entered as a judgment of this Court as provided by §78-31a-16, Utah

Code Ann.

W
DATED this l£+’ day of £)uq. , 1995.
_ Q

BY THE COURT:

" Ton N Mot

Jon M. Memmott
District Court Judge




CERTIFICATE OF SERVICE

I hereby certify that on the Zlifgvhay of tI)vLﬁ«k4 ,

\

1995, I mailed a copy of the foregoing, ORDER DENYING MOTION TO
VACATE OR MODIFY AND ORDER CONFIRMING AWARD, postage prepaid, to
the following:

Larry Whyte
265 East 100 South, Suite 300
Salt Lake City, Utah 84111

David H. Day

Mark T. Ethington
DAY & BARNEY

45 East Vine Street
Murray, Utah 84107

AeDrie Wade

904.21.confirm.179300

00322001



Tab E



Douglas B. Coons Construction
673 W. 2300 North
West Bountiful, Utah 84087
801-292-3871

July 22, 1994
wbra Crowley
{%3 Ridgewood Way
&untifu], Utah

iebra Crowley

bo Embassy Suites

ith South, West Temple
%lt Lake City, Utah

‘£: Home being constructed at 35 South Viewcrest Drive, Bountiful
jear Debra:

This letter is to confirm that your husband, Mike, informed me
y)Wednesday July 20, 1994, that you no longer want to buy the home
shat I am building for you and that you would not pay for some of
‘he extras in the home. Since almost all of my dealings during
bnstruction have been with your husband I believe he is authorized
‘0 spealk on your behalf. I consider each of those statements to be
;breach and default of the Real Estate Purchase Contract that you
sntered into with me. As you can imagine I was surprised to be
‘old that. I have tried hard to accommodate both you and your

‘usband in customizing this home.

1 now need to get on with resolving the problem that has been
forced upon me. Beginning Tuesday July 26, 1994, I will mitigate
)y damages by continuing with work towards completion of the home
}s I see fit (which will not necessarily be according to the
rinishes that you had requested). I will also put the home on the
jarket to sell it as soon as practicable in order, to pay off the
“onstruction loan and other construction bills that I have
Jncurred. According to the terms of our contract (and the
jﬂdendum), I will retain the Earnest Money Deposit as liquidated
lamages due to your defaults.

If you want to remedy the breaches and defaults of the
;) greement that have occurred please contact me by noon on Tuesday,
uly 26, 1994, and be prepared to demonstrate your ability to pay
1or the extras now and also pay for the home at a closing in the
''mmediate future. I hope that you will honor the contract we
kntered into and save yourself the financial impacts of breaching
the contract. If I do not hear from you by that time I will proceed
is outlined above.

Sincerely yours,

Douglas B. Coons

rC: Mike Coons- Kelly Co.
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WALSTAD & BABCOCK

[ cK, P.C.
“scock A PARTNERSHIP OF
n PROFESSIONAL CORPORATIONS
Nstwick ATTORNEYS & COUNSELORS AT LAW EROVO OFFICE
CmwLEY TEMPLE VIEW CENTRE COTTONTREE SQUARE SUITE 15
SENe 57 WEST SOUTH TEMPLE, 8TH FLOOR 2255 NORTH UNIVERSITY PARKWAY
PRICE! SALT LAKE CITY, UTAH 84101 PROVO, UTAH 84604
40CK (801) 531-7000
,NCUENSCHWANDERS$ FAX: (801) 531-7060
stao, P.C.

Y — OF COUNSEL

W UNOIS
 PENNSYLVAKIA
w CALIFORNA

iMA HAND DELIVERY

July 28, 1994

bra Crowley
Jo Embassy Suites
ih South, West Temple
alt Lake City, Utah

RE: Home being constructed by Doug Coons Construction

Dear Mrs. Crowley:

Please be advised that this office represents Doug Coons Construction in relation to
e agreement to build a home for you in Bountiful. This letter also confirms that both you
ind your husband, Mike, informed Doug Coons on Friday, July 22, 1994, that you no longer
vant to buy the home that he has been constructing for you. Your stated reason is that the
ome was costing too much. Your refusal to consummate the purchase is a breach and
lefault of the Real Estate Purchase Contract that you entered into with Doug Coons
‘onstruction.

In order to mitigate his damages, Doug Coons Construction will now proceed to list
he property for sale to others and will continue with work towards completion of the home
s [ see fit (which will not necessarily be according to the finishes that you had requested).
According to the terms of the Real Estate Purchase Contract (and the addendum), Doug
Coons Construction will retain the Earnest Money Deposit as liquidated damages due to your
Jefaults.

Doug Coons Construction will give you one last opportunity to remedy the breaches
nd defaults of the Real Estate Purchase Contract that have occurred thereby potentially
alvaging some of the investment that you have made. Please contact me by



Mrs. Debra Crowley
July 28, 1994
Page 2, 1994

the close of business on Friday, July 29, 1994, and be prepared to demonstrate your abilily
to pay for the extras now that have been performed on your behalf and also pay for the home
at a closing in the immediate future. If I do not hear from you we will assume that you have
no further intercst in the home. Please govern yourself accordingly.

Sincerely yo%r?ﬁ_’j/% LZ

7

Robert F. Babcock

cc:  Doug Coons Construction
Mike Crowley- Kelly Company (VIA HAND DELIVERY)
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Loan No. 2419009-4001 TRUST DEED NOTE

(Constructian Loan)
DO NOT DESTROY THIS NOTE: When paid, this Note, with Trust Deed securing same, must be
surrendered to Trustee for cancellation, before reconveyance will be made.

$ 179,000.00 Boumtiful , Utah June 26, 1992

FOR VALUE RECEIVED, the undersigned jointly and severally promise to pay to
ZIONS MORTGAGE COMPANY, a Utah Corporation or order, the principal sum of
One Hundred Seventy Nine Thousand and No/100 .........

DOLLARS ($ 179,000.00) payabie as follows, viz:

A& Interest shall accrue hereunder at an annual rats of 2.000 % above, the base rats of interest, (as defined below), being
offered by Zions First National Bank, as the same may change or be adjusted from time to time. Upon any default hereunder
which is not cured within ten days, the interest rate hereon shall immediately increass to an annual rate of 5.000 %
above the Base Rate.

b.  The Base Rate of said Bank on the date of this Note is 6.500 % per annum. The intarest rates payable herson shall be
effective both before and after yudgment.

c.  The rate of intarest applicable under this Note shall change on the first day of each month following a change in Base Rats,
except that the rate of interest applicable ghall at no time be less than 8.000 %.

d. The maximum interest rate on this obligation shall not exceed 18.000 %.

e. Interest payments shall be payable on demand, and, monthly.

L The entire outstanding principal balance and accrued but unpaid intsrest shall be paid in full on or before March 26, 1993 .
g. Interest is a based on a year of 365/365.

h. A late charge of 5.0% of the total monthly installment may be added to any payment that is not received within 15 days after
the payment is dus.

This Note is payable in lawful money of the United States of Amarica to Zions Mortgage Company, a Utah Corporation at
its Main Offics, at 4460 South Highland Drive, Salt Lake City, Utah 84124, or at such other place as the legal holder hareof may
designate in writing, delivered or mailed to the debtor.

In case of default in payment of any said installments of principals and intarest or any part thereof, it shall be optional
with the legal holder of this Note to declare the entire principal sum hareof due and payable, mdpmeaeding:mqntonesbc
instituted for the enf t and collection of the gsams by law. If this Note is placed with an att y for on, or if
suit be instituted for collection, then in either event, the undersigned agrees to pay reasonable attorney’s fees.

The makers, sureties, guarantors and endorsers hereaf severally waive presentmant for ylyment. pmlu’t, notice of pmtou
and of non-paymsnt of this Note, and consent that this Note and any paymsnt due or to b due b may be ext
renewed without previous demand or notice.

This Note is to be governed by and construed in accordance with the laws of the State of Utah.

This Note is given for an actual loan of the above amount and is secured by a Trust Deed of even dats herewith and Construction
Loan Agreement.

ARBITRATION DISCLOSURES:

1. ARBITRATION IS USUALLY FINAL AND BINDING ON THE PARTIES AND SUBJECT ONLY TO A VERY LIMITED
REVIEW BY A COURT.

THE PARTIES ARE WAIVING THEIR RIGHT TO LITIGATE IN COURT, INCLUDING THEIR RIGHT TO A JURY TRIAL.
PRE-ARBITRATION DISCOVERY IS GENERALLY MORE LIMITED AND DIFFERENT FROM COURT PROCEEDINGS.
4. ARBITRATORS' AWARDS ARE NOT REQUIRED TO INCLUDE FACTUAL FINDINGS OR LEGAL REASONING AND ANY
PARTY'S RIGHT TO APPEAL OR TO SEEK MODIFICATION OF RULINGS BY ARBITRATORS 1S STRICTLY LIMITED.

e

5. A PANEL OF ARBITRATORS MIGHT INCLUDE AN ARBITRATOR WHO 1S OR WAS AFFILIATED WITH THE BANKING.
INDUSTRY.

6. IF YOU HAVE QUESTIONS ABOUT ARBITRATION, CONSULT YOUR ATTORNEY OR THE AMERICAN ARBITRATION
ASSOCIATION.

ARBITRATION PROVISIONS:

(a) Any controversy or claim between or among the parties, including but not limited to those arising out of or relating to
this Note or any agreements, security instruments ralating to the pledge of collateral, or instruments relating hereto or delivered
in connection herewith, and including but not limited to a claim based on or arising from an alleged tort, shall at the request of
any party be detarmined by arbitration in accordance with the C cial Arbitration Rules of the American Arbitration
Association. The arbitration proceedings shall be conducted in Salt Lake City, Utah. The arbitrator(s) shall have the
qualifications set forth in subparagraph (c) hersto. All statutes of limitations which would otherwise be applicable in a judicial
action brought by a party shall apply to any arbitration or reference proceeding hereunder.

(b) In any judicial action or proceeding arising out of or relating to this Note or any agreements, security instruments
relating to the pledged collateral or instruments relating hereto or delivered in connection herewith, including but not limited
to a claim based on or arising from an alleged tort, if the controversy or claim is not submitted to arbitration as provided and
limited in subparagraph (a) hereto, all decisions of fact and law shall be detarmined by a reference in accordance with Rule 53 of
the Federal Rules of Civil Procodnm or Rule 53 of the Utah Rules of Civil Procedure or othar a:mpmble. lypﬂubls reference
procedure. The parties shall designsts to the court the referee(s) selected under the P f the A Arbitration
Association in the same manner as arbitrators are selected in Association-sponsored arbitration proenodlncl The referee(s) shall
have the qualifications set forth in subparagraph (c) hereto.

(c) The arbitrator(s) or referee(s) shall be selected in accordance with the rules of the American Arbitration Associstion
from panels maintained by the Association. A single arbitrator or referee shall be knowledgeable in the subject matter of the dispute.
Where three arbitrators or referees conduct an arbitration or references proceeding, the claim shall be decided by a majority vots of the
three arbitrators or referees, at least one of whom must be knowledgeable in the subject matter of the dispute and at leastone of whom
must be a practicing attorney. The arbitrator(s) or referee(s) shall award recovery of all costs and fees (including reasonable
attorneys’ fees, adminustrative fees, arbitrators’ fees, and court costs). The arbitrator(s) or referes(s) also may grant provisional
or ancillary remedies such as, for example, injunctive relief, attachment, or the appointment of a recsiver, either during the pendency
of the arbitration or reference proceeding or as part of the arbitration or reference award.

Trust Deed Nota (Principal at maturity, interest on demand, tied to base rate). (PAGE 1 0OF 2)
751-0317 Rev. 11/91



(d) Judgment upon an arbitration or refarence award may be entared in any court baving jurisdiction, subject to the following
imitation: the arbitration or reference award is binding upon the partias only if the amount does not exceed Four Million Dollars
$4,000,000.00); If the award exceeds that limit, either party may commence lsgal action for & court trial de novo. Such legal action
nust be filed within thirty (30) days following the date of the arbitration or refarence award; if such legal action is not filed within
that time period, the amount of the arbitration or reference award shall be binding. The computation of the total amount of an
wrbitration or reference award shall include amounts awarded for arbitration fees, attorneys’ fees, interest, and all other related
08ts.

(e) At the Bank's option, foreclosure under the deed of trust or mortgage may be accomplished either by exerciss of a power of
1ale under the deed of trust or by judicial foreclosure. The institution and maintanance of an action for judicial relief or pursuit of &
srovisional or ancillary remedy shall not constitute s waiverof the rightof any party,including the plaintiff, to submit the controversy
>r claim to arbitration if any other party contests such action for judicial reliaf.

() Notwithstanding the applicability of other law to any other provision of this Agreement, ths Federal Arbitration Act, 8 U.S.C.
Section 1 et 86q., shall apply to the construction and interpretation of this Arbitration parsgraph.

Ol B Coes

DOUGLAS'B. COONS

AY TO THE ORDER OF DowEbgldbeADOW, Inc., without recourse
ZIONS MORTGAGE COMPANY

By:
Title:

Date: August /5/"., 1994

DEFNITION OF BASE RATE

The following definiion of Lender’s Base Rate may be utilized in any and all documents evidencing loans, present or future, from Zions First
National Bank ("Zions"):

Zion's Base Rate means an index which is determined daily by the published commercial loan variable rate index held by any two of the
following banks: Chemical Bank, Wells Fargo Bank N.A., and Bank of America N.T. & SAA. In the event no two of the above banks have the
same pubiished rata, the bank having the dian rate will biish Zion's Base Rate. M, for any reason beyond the control of Zions, any of
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Trust Dead Nots (Pnncipal at matunty, interest on demand, ted to base rate). (PAGE 2 OF 2)
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