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STATEMENT OF JURISDICTION

The Utah Supreme Court had jurisdiction over this matter pursuant to Utah Code
Ann. § 78-2-2(3)(e)(i) and this Court has jurisdiction pursuant to Utah Code Ann. § 782a-3(2)(j).
II.

STATEMENT OF ISSUES

Issue 1: Did the Commission err in its interpretation of the force majeure
provisions of the Power Purchase Agreement ("PPA") between PacifiCorp and Desert
Power, and if so was Desert Power substantially prejudiced? See Utah Code Ann. § 6346b-16(4)(d). To the extent the provisions of the PPA are unambiguous, this raises a
question of law and is governed by the correction of error standard. See, e.g., WWC
Holding Co. v. Public Serv. Comm n, 2002 UT 23,ffl[7-8, 44 P.3d 714; Anderson v.
Public Serv. Comm yn, 839 P.2d 822, 824 (Utah 1992); 50 West Broadway Associates v.
Redevelopment Agency of Salt Lake City, 784 P.2d 1162, (Utah 1989). To the extent the
provisions of the PPA are ambiguous, this raises a mixed question of fact and law, and
the factual component is governed by the substantial evidence and reasonableness
standard. See, e.g., Westside Dixon Associates LLC v. Utah Power & Light Co., 2002 UT
31, K 8,44 P.3d 775, 778; WWC Holding Co. 2002 UT 23 at ^ 8; 50 West Broadway
Associates, 784 P.2d at 1171. To the extent the PPA is unambiguous, PacifiCorp accepts
Desert Power's statement regarding the preservation of this issue. To the extent the PPA
is ambiguous, however, Desert Power has failed to preserve a review of any factual
component of the issue by failing to brief the issue or marshal the evidence in support of
the Commission's determination. See, e.g., Chen v. Stewart, 2004 UT 82, «| 19, 100 P.3d
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1177; Tanner v. Carter, 2001 UT 18, ^| 17, 20 P.3d 332; Mountain Fuel Supply Company
v. Public Serv. Comm Jn, 861 P.2d 414, 424 (Utah 1993).
Issue 2: Did the Commission err in determining that none of the delays Desert
Power complained of were force majeure events {see Record ("R.") 117 at 6); and, if so,
was Desert Power substantially prejudiced? See Utah Code Ann. § 63-46b-16 (4)(g).
Apart from the contract interpretation question addressed in Issue 1 above, this raises a
question of fact regarding the Commission's findings on the events which Desert Power
sought to have declared events of force majeure under the PPA, governed by the
substantial evidence and reasonableness standard. See, e.g., WWC Holding Co. 2002 UT
23 at If 8; Elks Lodges No. 719 & No. 2021 v. Dept. of Alcohol. Bev. Control Comm %
905 P.2d 1189, 1193 (Utah 1995). Desert Power fails to identify substantial evidence
review as having any bearing on this appeal and fails to make any attempt to marshal the
evidence in support of the Commission's order. Instead, Desert Power falsely identifies
all factual matters as undisputed. See, e.g., Desert Power Brief at 20-22. Through failing
to brief factual challenges and failing to marshal the evidence, Desert Power has failed to
preserve on appeal any challenge regarding factual matters and the Court should assume
factual support for the Commission's determination. See, e.g., Chen, 2004 UT 82 at \ 19;
Tanner, 2001 UT 18 at ^ 17; WWC Holding Co., 2002 UT 23 at \ 2.
III.

DETERMINATIVE PROVISIONS

Statutes that are or may be determinative or of central importance to this appeal
are as follows, and are attached as Addendum 1: Utah Code Ann. § 63-46b-16(4).
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IV.
A.

STATEMENT OF CASE

Nature of the Case
This appeal is a review of a portion of the Commission's Report and Order

Resolving Desert Power Contact Dispute, ("Order") (R. 117, attached as Addendum C to
Desert Power's Brief), issued by the Commission on September 20, 2006. The Order
concluded1 an abbreviated proceeding instigated by an emergency petition for the
resolution of a contract dispute under the PPA, brought by Desert Power on August 9,
2006. SeeR.61.
Various contract issues were addressed in the proceedings below, including
whether or not Desert Power was required to provide default security and performance
assurances under the PPA, which PacifiCorp sought due to concerns it had with matters
such as work stoppages, liens on the facility and the lack of a firm gas supply, all of
which made PacifiCorp question Desert Power's ability to conclude the project by its
scheduled commercial operation date. See, e.g., Rebuttal Testimony of Bruce W.
Griswold (Aug. 25, 2006) (R.96) at 3-5, 7 (attached hereto as Addendum 2). Desert
Power sought to attribute the problems with the project to PacifiCorp's redesign of the
planned interconnection with the Company's system,2 claiming that the delay brought

Or at least initially concluded, since after the Order was issued Desert Power
filed three separate requests for clarification, reconsideration, or explanation. See R. 119,
125, 136.
"Interconnection" describes the connection of Desert Power's power generation
source with the Company's transmission system. The process is highly regulated on both
a federal and state level, and planning for such interconnection can be complex and time
consuming, and typically includes three major studies on feasibility, system impact, and
facilities, prior to even beginning the process of negotiating an interconnection
-3-

about by the redesign caused, among other things, Desert Power's lenders to lose
confidence that the project would be finished on time. See, e.g., R.91 at 9-11. This
allegedly resulted in the loss of Desert Power's financing, and with the lack of financing
Desert Power was unable to continue construction schedules, etc. See id.
The principal source of the dispute surrounding the completion date of the project
was that Desert Power originally received approval for the pricing of its anticipated
power sales based on a stipulation ("Stipulation") approved in June 2004, in Docket No.
03-035-14. See Report and Order, In the Matter of the Application ofPacifiCorpfor
Approval of an IRP-Based Avoided Cost Methodology For QF Projects Larger than One
Megawatt, Docket No. 03-035-14 (Utah P.S.C. June 28, 2004) ("Stipulation Approval
Order"); see also Addendum 2 at Exhibit 2. The Stipulation provided interim "avoided
cost"3 pricing for a limited amount of time, up to a certain amount of megawatts, from

agreement. See, e.g., Rebuttal Testimony of Kenneth T. Houston (Aug. 25, 2006) (R.95)
at 4-6 (attached hereto as Addendum 3).
3

"Avoided cost" pricing as used herein describes the federally mandated attempt
by the Commission, within the context of the Company's Integrated Resource Plan
anticipating future power needs, to have PacifiCorp pay Qualifying Facilities a price for
their power that reflects the incremental costs the Company would avoid (for example, in
not having to construct a new power plant or purchase power from another source) by
virtue of purchasing energy and capacity from the Qualifying Facility. Reaching a
conclusion on the appropriate methodology for determining avoided costs was a timeconsuming, challenging effort, and involved the work and recommendations of a task
force made up of regulators, Company representatives, and other key interested parties.
See Report and Order, In the Matter of the Application of PacifiCorp for Approval of an
IRP-Based Avoided Cost Methodology For QF Projects Larger than One Megawatt,
Docket No. 03-035-14 (Utah P.S.C. Oct. 31, 2005) ("Avoided Cost Order") at 1-7.
-4-

certain Qualifying Facilities ("QFs"),4 to provide additional time for the Commission to
reach a decision on an appropriate methodology to determine PacifiCorp's actual avoided
costs. See generally Stipulation Approval Order. Critically, the Stipulation's deadline
provided that the pricing would only be available for QF projects on-line by June 1, 2007.
See id. at 4-5 ("The Parties also agree that the prices presented in Appendix A would be
available to any QF contract approved during the Interim Period so long as power from
the QF project will be available to PacifiCorp no later than June 1, 2007, up to a
cumulative cap of 275 MWs for all QF projects approved during the Interim Period.").
While the PPA originally contemplated Desert Power being in commercial
operation as a QF by May 2006, the delays caused PacifiCorp to be concerned that not
only would Desert Power fail to meet the deadlines in the PPA, but also that if the
contract were extended Desert Power might ultimately fail to meet the June 1, 2007
Stipulation deadline. See, e.g., Addendum 2 at 7-9. This, in turn, was critical because
following the entry of the Stipulation providing an agreed-upon interim avoided-cost rate,
the Commission had proceeded to approve a methodology for determining PacifiCorp's
actual avoided costs (see generally Avoided Cost Order); and under that methodology it
appeared that Desert Power's Stipulation pricing could cost PacifiCorp and its customers
4

A QF is a non-utility generating facility which meets the requirements for QF
status under the Public Utility Regulatory Policies Act of 1978 and relevant FERC
regulations. QFs are either small power producers meeting certain criteria (typically 80
megawatts or less and powered by renewable energy) or are co-generating facilities (as
Desert Power sought to become), producing both electricity and some form of useful
thermal energy such as heat or steam. Under federal and Utah law, PacifiCorp is required
to purchase power from QFs at the price set by the Commission. See, e.g., Avoided Cost
Order at 4-5.
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up to two hundred million dollars more in net present value, considering the 20-year term
of the contract, than if the pricing were set using PacifiCorp's current, actual avoided
costs. See, e.g., Tr. (9/8/06) at 191 (Griswold) (R.145, relevant portions of which are
attached hereto as Addendum 4).
Thus, while PacifiCorp had been willing to consider an extension of the
commercial operation date originally contemplated in the PPA, it was unwilling to agree
to an extension that might have Desert Power coming on-line after June 1, 2007 (outside
the deadline provided in the Stipulation), unless Desert Power agreed that in such event it
would receive pricing based on current, actual avoided-cost rates rather than Stipulationbased pricing. See, e.g., Addendum 2 at 8-9. Desert Power, of course, took a different
view and seeks to preserve Stipulation-based pricing regardless of whether it achieves
commercial operation by June 1, 2007.
Throughout the proceeding below, the parties and the Commission addressed
various legal and factual issues regarding a possible extension of the commercial
operation date, scheduled commercial operation date, and a blanket extension of all
contract terms. However, perhaps the primary focus of the parties' testimony was on the
causes for delays in the project and whether those delays entitled Desert Power to invoke
the force majeure provisions of the PPA. See, e.g., Addendum 4 at 8-10, 30-40, 48-51,
76-95, 102-03, 109-18, 124-25, 131-33, 164-65, 169-71, 174-77,253). Ultimately, the
Commission allowed for an extension of the scheduled commercial operation date and
commercial operation date, and arguably even allowed for the commercial operation date
to extend up to 150 days beyond June 1, 2007. See R. 117, 123, 131, 143 (Commission
-6-

orders). The Commission did not, however, agree with Desert Power that it was entitled
to invoke the force majeure provisions of the PPA. See Order (R.l 17) at 6 ("We agree
with the positions of Pacificorp and the Division that none of the matters Desert Power
complains of are force majeure events.").
The dispute now before the Court is whether the Commission erred in determining
that no force majeure event occurred. On the one hand, Desert Power seeks to
characterize this as a purely legal issue involving the interpretation of unambiguous
contract terms. See Desert Power Brief at 1 (Statement of Issues Presented on Appeal).
Incongruously on the other hand, Desert Power asks the Court to become a fact finder
and "determine that the events Desert Power encountered constitute an event of force
majeure under the PPA, and suspend all deadlines in the PPA until Desert Power and
PacifiCorp overcome the event." Id. at 22. The Commission and PacifiCorp, however,
take that view that the Commission's contract interpretation was correct as a matter of
law, that Desert Power has waived the right to assert any deficiencies in the
Commission's fact finding (whether as to interpreting an ambiguous contract provision or
making findings about the causes of delay on the project), and that Desert Power is not
entitled to have this Court act as a fact finder to determine whether certain events
constitute an ongoing force majeure and whether Desert Power is entitled to a suspension
of PPA deadlines.
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B.

Course of Proceedings
1.

Original Proceedings Leading to the Approval of the PPA.

In January 2004, Desert Power notified the Commission that it had self-certified to
the Federal Energy Regulatory Commission ("FERC") as a QF and filed its petition for
Commission approval to sell QF power to PacifiCorp. R.l. The case was assigned
Docket No. 04-035-04, the docket currently before this Court. As Desert Power's
petition noted: "Desert Power operates an existing power production facility near
Rowley, Utah. Its facility presently is composed of two simple-cycle combustion
turbines capable of generating approximately 65 MW. Desert Power intends to upgrade
the facility and provide thermal energy for useful purposes such that it will be a
Cogeneration Facility under Utah law and a Qualifying Facility under PURPA ("QF")
with an output of approximately 90 MW " See id. at 2.
Coincident with the Desert Power PPA-approval proceeding, the Commission was
considering (in Docket No. 03-035-14) the appropriate methodology for determining
avoided-cost pricing for large QFs such as Desert Power. This led to the entry of the
Stipulation in May 2004, which was approved by the Commission in June 2004 and
which established interim avoided-cost pricing for large QFs on-line by June 1, 2007, up
to a cumulative total of 275 megawatts. See generally Stipulation Approval Order; see
also Addendum 2 at Exhibit 2.
After negotiating throughout the summer of 2004, the Company and Desert Power
entered the PPA on September 24, 2004. See R.48; Addendum 2 at Exhib. 1; Addendum
4 at 29 (Darling). The Commission approved the PPA—including its Stipulation-based
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pricing—on October 7, 2004. See R.60 at 4 ("The Commission order in Docket No. 03035-14 approved a stipulation that established rates, terms and conditions for large
Qualifying Facilities for an interim period based on an interim avoided cost method. The
short term nature of the approved indicative prices and method, the implementation of a
cumulative megawatt cap and the establishment of a Task Force indicate that parties
believed that more time was needed to develop better avoided cost information. This is
necessary to ensure that future QF projects meet the ratepayer indifference standard.
Further, stipulations often involve compromises of components of the package settlement
and the Commission is reluctant to alter terms negotiated by the parties, particularly
where there is no objection from the stakeholders. For these reasons, the rates, terms and
conditions approved in this case, are not a precedent for future QF contracts."). The PPA
included a scheduled commercial operation date, chosen by Desert Power, of May 9,
2006. See, e.g., Addendum 4 at 164 (Houston), 175 (Griswold). No party appealed the
Commission's approval of the PPA, and for all intents and purposes this docket was
concluded.
2.

Proceedings Leading-up to and Following Desert Power's Emergency
Petition.

In February 2006 Desert Power gave notice to PacifiCorp and the Commission
that it was declaring an event offeree majeure based on a delay in the completion of the
facilities study, which formed a part of the study process required prior to
interconnection. See R.62. This delay, in turn, was attributed by Desert Power to the
interconnection re-design PacifiCorp gave Desert Power notice of in October 2005. See,
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e.g., R.91 at 5-6. Following Desert Power's force majeure notice, the parties held
discussions and exchanged correspondence on whether in fact an event of force majeure
had occurred, which process was unsuccessful in resolving the parties' differing views
and ultimately led to the filing of Desert Power's emergency petition in August 2006.
See, e.g., R.64-67.
Desert Power's emergency petition did not seek a Commission determination on
whether a force majeure event had occurred, but rather identified the dispute and the
relief sought as follows:
Essentially, the dispute involves a PacifiCorp demand that Desert
Power agree to amend the PPA to accept avoided cost rates in effect
June 2, 2007 if the Desert Power plant is not on line by June 1, 2007.
Although Desert Power can achieve commercial operation before
June 1st, its bank and investors will not accept that condition.
Without their agreement, there will be no additional financing, the
project will fail, and the $60+ million invested in the plant will be at
risk. Desert Power requests that the Commission not decide that
issue unless Desert Power fails to achieve commercial operation by
June 1, 2007. In addition, Desert Power requests the Commission
approve an amendment to the PPA extending the commercial
operation date to June 1, 2007 and the contract term one year.
R.67 at 2.
Desert Power sought to have the entire matter adjudicated by the Commission in
just over two weeks. See id. at 2-3. While agreeing to an expedited schedule, PacifiCorp
objected to the specific timing proposed, noted the dispute about whether or not an event
of force majeure had occurred, and sought the opportunity to at least conduct expedited
discovery and submit pre-filed testimony. See R.74. The Commission granted
PacifiCorp's request and set a schedule that contemplated direct testimony by Desert
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Power, response testimony by PacifiCorp, rebuttal testimony by the Division and
Committee, a technical conference, and finally a hearing, all on an extraordinarily
expedited basis. See R.80.
As contemplated by the expedited schedule, Desert Power submitted pre-filed
direct testimony from Roger J. Swenson and Charles Darling on August 18, 2006. See
R.82-93. PacifiCorp submitted pre-filed rebuttal testimony from Douglas N. Bennion,
Kenneth T. Houston, and Bruce W. Griswold on August 25, 2006. See R.94-99.
PacifiCorp also sought the issuance of a subpoena to Questar Gas Company to compel
the appearance of a witness at the hearing for testimony about Desert Power's gas
contract. SeeRAOO. The technical conference was held on August 31, 2006. SeeRA44.
The Division submitted the pre-filed testimony of Andrea Coon on September 6 and the
Committee submitted comments on September 7. See R. 105-109. Finally, the hearing
was held on September 8, 2006. See R.145.
At the hearing, all witnesses who had submitted pre-filed testimony appeared and
were cross examined under oath. See id. In addition, Ron Jibson, Vice President of
Operations for Questar Gas Company, appeared and testified in response to PacifiCorp's
subpoena. See id. Although the expedited schedule did not provide an opportunity for
briefing, portions of the pre-filed testimony did address the force majeure language of the
PPA (see, e.g., Addendum 2 at 11-12; R.91 at 6-7), much of the hearing addressed the
factual nature of the delays on the project (see, e.g., Addendum 4 at 30-40, 48-51, 76-95,
102-03, 109-18, 124-25, 131-33, 164-65, 169-71, 174-76, 253), and at the close of the
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hearing the Commission asked questions and received oral argument from counsel on the
interpretation of the PPA's force majeure provisions. See id. at 267-298.
Consistent with Desert Power's request that the matter by treated on an emergency
basis, the Commission issued the Order on September 20, 2006. See R.l 17.
Although it separately sought clarification and explanation of additional matters,
Desert Power's formal request for reconsideration on the Commission's force majeure
determination was submitted in its Petition for Expedited Reconsideration, Review, or
Rehearing ("Petition"), filed on October 20, 2006. See R.l25. The Petition requested
that the Commission "reconsider and reverse its determination that no event offeree
majeure occurred and give Desert Power the relief it should have received with extended
Commercial and Scheduled Operation Dates to complete the power project." Id. at 8. By
its order dated November 8, 2006, the Commission rejected Desert Power's request for
reconsideration of the force majeure determination. See R. 131.
C.

Disposition Below
In the Order, the Commission made findings on various questions raised by the

parties, some of which were clarified and/or amended in the Commission's later orders.
See R.l 17, 123, 131, 143. The Commission's conclusions on force majeure, however,
were not revisited in the later orders. In the Order, the Commission made at least three
findings of fact (or determinations containing a factual element) relevant to force
majeure. First, the Commission noted that "PacifiCorp and Desert Power have
experienced a number of difficulties in accomplishing the tasks and meeting milestones
anticipated to bring the QF online." Order at 1. Second, it noted that ". . . because of
-12-

miscalculations and difficulties in meeting timelines by both parties, this Commercial
Operation Date was not achieved." Id. at 4. Finally, the Commission reached its
determination on whether a force majeure event occurred, stating in relevant part:
Pacificorp and the Division argue that whatever difficulties have
occurred in efforts to bring the QF online, they are not force majeure
events as that term is used in the PPA. These parties argue that the
delays and difficulties that have been experienced result from the
decisions and actions Pacificorp and Desert Power themselves made
in the course of their efforts to develop the QF, not from an outside
source beyond the control of Desert Power or Pacificorp. Pacificorp
argues that Desert Power's position is essentially attempting to vet
what could be viewed as a breach of contract as a force majeure.
Pacificorp further argues that Desert Power's position is far too
broad, elevating any difficulty a party may have to be a force
majeure event. Relative to Pacificorp's conduct and actions, Desert
Power's witnesses concede that they are in no violation of any
contractual, statutory or tariff term or standard. We agree with the
positions of Pacificorp and the Division that none of the matters
Desert Power complains of are force majeure events.
Id. at 5-6 (emphasis added). This concluding statement by the Commission—that none
of the matters complained of constituted force majeure events—contained an implicit
finding of fact about the nature and causes of delay, in addition to a legal or mixed
finding (depending on the existence of ambiguity) about the proper interpretation of the
PPA.
D.

Statement of Facts
Desert Power initially constructed a 65-megawatt gas-fired plant in Rowley, Utah

in 2001. However, at some point thereafter Desert Power made the determination to
become a QF and self-certified as to that status with FERC. See, e.g., Addendum 4 at 1920 (Darling). As noted above, under federal and Utah law a QF is entitled to sell power
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to PacifiCorp at Commission-approved rates, which should be set so as to not harm ratepayers and should reflect the costs PacifiCorp would be able to avoid via purchases from
the QF that would otherwise have to be incurred to obtain the power. See supra notes 3
and 4, and accompanying text. For a plant the size of Desert Power, qualifying as a QF
required the introduction of co-generation capacity, which Desert Power sought to
accomplish by generating steam in addition to electricity. Desert Power also sought to
increase its electrical output to 95 megawatts. See R.l at 2; Addendum 4 at 32 (Darling).
In January 2004, Desert Power initiated the process for Commission approval of a
power purchase agreement with PacifiCorp. See R. 1. Then, in the summer of 2004 it
began to negotiate the terms of the PPA. See Addendum 4 at 29-30 (Darling). The PPA
was signed by the parties in September 2004 and approved by the Commission in
October 2004. See R.48, 60. As noted above in section IV.A., the PPA incorporated the
pricing from the Stipulation. Thus, in approving the PPA the Commission noted:
"PacifiCorp further testified that the Desert Power generation plant has been self-certified
with the [FERC] as a QF and that scheduled power deliveries from the QF are planned to
commence January 1, 2006. This date meets the June 1, 2007 requirement from the
[Stipulation] and the 95 megawatt size of the QF project, which is the first project since
the Commission order, does not exceed the [Stipulation's] 275 megawatt cumulative
cap." R.60 at 2.
It was entirely within Desert Power's control to decide matters such as: when to
begin the process of seeking to become a QF; when to seek Commission approval of a
PPA; when to approach PacifiCorp to begin negotiating a PPA; when to locate and
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purchase the equipment it would need to actually achieve QF status (e.g., obtaining a
steam turbine and heat recovery steam generator for co-generation); when to begin
arranging for such things as sufficient gas supply and firm transportation to ensure that its
QF facility would be able to operate as required in the PPA; and when to begin the
process to ensure that appropriate interconnection with PacifiCorp's system would be
accomplished to ensure that the energy Desert Power expected to be producing would be
available for use on PacifiCorp's system. See, e.g., Addendum 4 at 30-34 (Darling), 7792 (Swenson). Notably, it was also within Desert Power's control to set the date in the
PPA by which it would be in commercial operation and be able to begin power delivery
to PacifiCorp. See, e.g., Addendum 4 at 164 (Houston). Thus, Desert Power both
controlled the front-end (in choosing when to begin the various necessary steps) and, at
least in part, the back-end (in choosing the commercial operation date) of the process.
PacifiCorp's Utah tariff for large QFs incorporates the timelines from its FERC
Open Access Transmission Tariff ("OATT") and requires QFs seeking interconnection to
enter a queue and be processed in first-come-first-served order. See, e.g., Addendum 4 at
167-68; Addendum 3 at 4-7. If QFs fail to meet necessary deadlines, the tariff
contemplates the loss of their place in the queue and a restart of the process at the end of
the line. See Addendum 3 at 8. In this case, however, when Desert Power failed to meet
deadlines, the Company sought to accommodate them and allowed them to keep their
place in the queue. See id. at 8-9. The OATT contemplates that the interconnection
study process alone (not including engineering, procurement and construction) will
typically take between 480 and 570 days. See id. at 7. The entire process from
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application to completion typically takes over 630 days. See Addendum 4 at 137-38
(Houston). In this case, however, Desert Power provided less than a year (counting from
the time it submitted sufficient technical data for PacifiCorp to begin the study process)
to not only complete the interconnection study process, but to complete engineering,
procurement and construction and be in commercial operation. See, e.g., id. at 123-24
(Houston). Likewise, because interconnection of the type sought by Desert Power
significantly impacts the Company's system and involves regulatory, safety, and
engineering issues that can be very complex and time-consuming, the Company's tariff
recommends that parties begin coordinating interconnection "on a parallel track" with
negotiating a PPA. See id. at 26-27 (Darling); Addendum 3 at 10. Testimony from
Kenneth Houston showed that many power generators seeking interconnection actually
begin the interconnection process even before negotiating a PPA. See Addendum 4 at
131-33, 169-70. Desert Power, however, did not begin the interconnection process until
months after negotiating and signing the PPA. See id. at 29 (Darling).
Notwithstanding the control Desert Power exercised in initiating the process, and
notwithstanding what it should have known from the Company's tariffs about the
expected duration of the process, the record demonstrates that Desert Power provided far
too short a window of opportunity to complete the process and that it delayed the
initiation or completion of several critical matters. These matters collectively, and in at
least some cases individually, exceeded the delays arguably necessitated by the
interconnection redesign in October 2005. For example:
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•

Desert Power waited approximately five months after submitting its

Commission application in January 2004 before it began negotiating a PPA. See, e.g., id.
at 29 (Darling). It then waited approximately another seven months after beginning PPA
negotiations in June 2004 before initiating the interconnection process in February 2005.
See id. Finally, it waited approximately four months after requesting interconnection
before providing sufficient technical data in June 2005 to allow PacifiCorp to begin the
study process to determine appropriate interconnection requirements. See id. at 38-39
(Darling), Addendum 3 at 10. Thus, approximately sixteen months passed from the time
Desert Power submitted its application with the Commission until it had given PacifiCorp
the necessary information to allow PacifiCorp to meaningfully work on
interconnection—approximately one year of that delay occurring after Desert Power
began negotiating the PPA. This was hardly making interconnection arrangements on "a
parallel track" with PPA negotiations, and portions of this delay gave cause for the
Company to remove Desert Power from its queue, which the Company did not do in an
effort to accommodate Desert Power. See, e.g., Addendum 3 at 8. PacifiCorp submitted
testimony that the use of this lengthy period of time to address interconnection issues
early in the process may have allowed the identification of potential interconnection
problems much sooner and may have avoided the problems Desert Power ascribed to
PacifiCorp's redesign of the interconnection in October 2005. See, e.g., Addendum 4 at
131-32 (Houston).
•

Notwithstanding the fact that it knew from the outset that it would need a

steam turbine, among other things, so that it could co-generate as required to qualify as a
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QF (see, e.g., Addendum 4 at 32 (Darling)), Desert Power did not begin looking in
earnest for a steam turbine until after the PPA was signed in September 2004 (see id. at
34 (Darling)) and didn't actually purchase a turbine for approximately another year. See
R.144 at 65; Addendum 4 at 78-79. The only reason Desert Power did not begin looking
for a steam turbine earlier was a lack of financing—a matter not within the control of any
other party. See Addendum 4 at 33-34 (Darling). The failure of Desert Power to identify
a steam turbine earlier, in part, resulted it its failure to provide PacifiCorp with the
necessary technical data for the four months after Desert Power made its interconnection
request. See Addendum 3 at 10-11.
•

The PPA required Desert Power's output to be available as demanded by

PacifiCorp, which in turn required firm transportation for Desert Power's gas supply.
See, e.g., Addendum 4 at 178-80, 207 (Griswold); Addendum 2 at 13-15. This would in
turn require the addition of a compressor station at Desert Power's site to ensure adequate
transportation capacity, and Mr. Jibson from Questar Gas testified that it would take a
minimum of 10 months from the time an agreement was reached for a compressor station
to be constructed. See id. at 117-18 (Jibson). Thus, Questar Gas warned Desert Power in
September 2005 that time was of the essence to get an agreement in place if adequate
transportation was going to be assured by the scheduled commercial operation date. See
id. at 109-10 (Jibson). Notwithstanding this, an agreement for the construction of a
compressor station still was not in place as of the time of the hearing in September 2006,
approximately four months after Desert Power was to have been in commercial operation
as a QF. See id. at 110 (Jibson). In other words, regardless of whether the alleged force
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majeure event concerning the interconnection redesign had occurred, by virtue of its
failure to make arrangements for a compressor station to ensure adequate gas
transportation, Desert Power would have been unable to meet its performance obligations
tor power delivery under the PPA in any event.
•

Likewise, qualifying as a QF required Desert Power to have a steam host to

which Desert Power would sell its thermal output. See, e.g., id. at 32 (Darling).
Notwithstanding this, as of the time of the hearing, approximately four months after
Desert Power was to have been in commercial operation as a QF, Desert Power still did
not have a steam contract. See id. at 90-92 (Swenson, Darling).
After Desert Power provided the necessary technical data in June 2005, the parties
Continued to work toward completing interconnection. Part of this required PacifiCorp to
complete certain studies on the impact that would result to the Company's system by
placing a substantial new load on the end of a radial line that already includes another
Interconnected power generator (U.S. Magnesium). See, e.g., id. at 157 (Houston).
Through the study process, which the Company conducted in full compliance with its
tariff and contractual requirements, the Company determined in October 2005 that the
interconnection would need to be redesigned to ensure system integrity and safety. See,
e.g., Addendum 3 at 15-16. The Company notified Desert Power of this redesign on
October 20, 2005, and thereafter the parties worked toward identifying necessary
equipment, completing an interconnection agreement and engineering, procurement and
construction contract, and otherwise attempting to complete the plant and interconnection
in time for the scheduled commercial operation date. See id.; Addendum 4 at 218-20,
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251 (Bennion). However, the parties were unable to address all issues required for the
plant to be in commercial operation by May 2006 as contemplated in the PPA.
Desert Power seeks to ascribe all of its difficulties to the interconnection redesign,
and to the alleged domino effect it had on procuring long lead-time equipment and on
Desert Power's financing. See, e.g., R.91 at 9-11. However, even the longest lead-time
equipment was expected to be available (by Desert Power's own estimate) within
approximately six months and the interconnection ready for testing and commercial
operation shortly thereafter. See id. at 9; Addendum 4 at 48 (Darling); Desert Power
Brief at 9, 13. In other words, even with the interconnection redesign the equipment
could have been available to achieve the scheduled commercial operation date in May
2006 were it not for the fact that Desert Power had lost at least sixteen months earlier in
the process. And, according to Desert Power's testimony, it was only the fear of missing
the scheduled commercial operation date that caused its financing to fall through. See
R.91 at 10. Thus, the dominoes would not have fallen but for the delays which were
within Desert Power's control. Further, even if there had been no interconnection redesign, no change in the anticipated transformers and poles, and no loss in expected
financing, Desert Power still would not have been ready to meet the scheduled
commercial operation date due to its lack of a compressor station to ensure a firm gas
transportation. Likewise, it was not the interconnection re-design, etc., that caused
Desert Power to still not have a steam contract in place (and thus not qualify as a QF
entitled to sell power under the PPA) four months after the scheduled commercial
operation date.
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In such circumstances, the delays in achieving commercial operation were not due
to a force majeure event. They were due, as the Commission found, at least in part to
Desert Power's own "miscalculations and difficulties in meeting timelines". See Order at
4.
V.

SUMMARY OF ARGUMENT

The determination of whether a force majeure event occurred requires both (1) an
assessment of what delays happened and why, and (2) an assessment of the terms of the
contract to decide whether the delays qualify as events of force majeure under proper
contract interpretation. The first assessment is, of course, a question of fact. The second
assessment may be a pure matter of law if the contract is unambiguous, but also may
involve questions of fact regarding party intent if the contract is ambiguous. In this case,
Desert Power has only briefed the issue of contract interpretation, and then only from the
perspective of an unambiguous contract requiring no factual analysis. On the factual
question of what delays happened and why, Desert Power has selectively identified a
slanted version of the facts and then simply declared all relevant facts to be undisputed.
Desert Power has made no attempt whatsoever to marshal the evidence.
Desert Power is wrong in its interpretation of the force majeure provisions of the
PPA and it has failed to put at issue any factual elements of the Commission's decision.
Since a finding offeree majeure would require Desert Power to demonstrate both that its
interpretation of the PPA is correct (as a legal matter) and that the delays were
attributable to causes outside Desert Power's control (as a factual matter), Desert Power's
failure to preserve factual arguments is fatal to this appeal—even if the Court determines
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that Desert Power's interpretation of the PPA is correct, it is too late to reverse the
Commission's factual determination that Desert Power bears at least partial responsibility
for the failure to meet the scheduled commercial operation date. Likewise, Desert
Power's failure to preserve factual arguments prevents the Court from ruling in Desert
Power's favor in the event the Court determines that the PPA is ambiguous—Desert
Power has failed to preserve this issue or provide any factual basis for the Court to
resolve such ambiguity in Desert Power's favor.
Finally, not only has Desert Power failed to put at issue any challenge to the
Commission's fact finding, it has inappropriately requested that the Court become a
finder of fact in the first instance. That is, rather than appealing the factual basis for the
Commission's force majeure determination, Desert Power seeks to skip over the
Commission and have this Court make its own determinations on the scope, duration, and
effect of the alleged force majeure event(s)—meanwhile inconsistently stating that the
only issue before the Court is whether or not the Commission interpreted an
unambiguous contract provision correctly. Desert Power is not entitled to receive such
fact finding from the Court. Rather, this Court's review is limited to assessing the
Commission's actions, based on the record, for potential error. It is the Commission's
job to find facts in the first instance.
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VI.
A.

ARGUMENT

The Commission Correctly Interpreted The Force Majeure Provision In The
PPA.
As noted in the Statement of Facts and as argued in section IV.B. below, it is

manifestly not the case that the Commission had "no factual disputes to resolve" in this
case and that it "had only one endeavor to perform . . . : applying the unambiguous
language of the contract to the uncontested facts before it." Desert Power Brief at 22.
The Commission could not have made a force majeure determination without assessing
factual questions of what delays occurred and why. Much of this case turns on Desert
Power's failure to preserve any fact-based arguments by failing to object to the
Commission's factual determinations and by failing to appropriately brief factual issues
or marshal the evidence.
Nonetheless, while Desert Power is wrong to suggest that the only issue for the
Court to review is a questions of law regarding contract interpretation, Desert Power is
correct in asserting that a question of law is at issue in this case. Specifically, Desert
Power is correct in identifying the interpretation of section 13 of the PPA, the force
majeure provision, as being an issue on appeal. However, Desert Power errs in its
interpretation of that provision.
1.

To the Extent the Force Majeure Provision Is Ambiguous, Desert
Power Has Waived Any Right to Dispute Factual Issues Regarding the
Meaning of the Provision.

Desert Power hinges its entire argument on the assertion that the force majeure
provision of the PPA is unambiguous, stating for example that "[n]o party to this
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proceeding argued that the terms of the PPA were vague or ambiguous. As a result, there
was no need to consider parol evidence outside the provisions of the four corners of the
PPA to determine the intent of the parties." Desert Power Brief at 18. What this position
fails to recognize, however, is that the initial determination of whether a contract is
ambiguous is a question of law for the Court to make, initially by reviewing the language
of the contract. See, e.g., Parduhn v. Bennett, 2002 UT 93, If 5, 61 P.3d 982; Alfv. State
Farm Fire & Cas. Co., 850 P.2d 1272, 1274 (Utah 1993) ("Whether an ambiguity exists
in a contract is a question of law."). Upon a court making the legal determination that a
contract is ambiguous, normally factual issues would be considered to determine the
parties' intent. See, e.g., Novell, Inc. v. Canopy Group, Inc., 2004 UT App 162, f 20, 92
P.3d 768 ("If the language within the four corners of the contract is unambiguous, the
parties' intentions are determined from the plain meaning of the contractual language,
and the contract may be interpreted as a matter of law. However, if the language of the
contract is ambiguous such that the intentions of the parties cannot be determined by the
plain language of the agreement, extrinsic evidence must be looked to in order to
determine the intentions of the parties.").
Since the initial question of ambiguity is a legal issue, the Court need not grant
any deference to the Commission's contract interpretation or the parties' arguments
(although, of course, as the appellant Desert Power was required to preserve any
argument it wishes the Court to consider), and should instead make its own independent
assessment based on the language of the contract. However, in the event the Court were
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to find the force majeure provision to be ambiguous, a question of fact would be raised
regarding the proper interpretation of the contract. See id.
In this case, Desert Power has failed to preserve any issues of fact regarding the
interpretation of the PPA's force majeure provisions. Indeed, by stating that "[n]o party
to this proceeding argued that the terms of the PPA were vague or ambiguous" (Desert
Power Brief at 18) Desert Power expressly waived the ability to argue that its favored
interpretation ought to be accepted even if the contract is ambiguous. Further, even if
Desert Power had not made this express waiver, it has provided the Court with no factual
basis for interpreting the PPA in Desert Power's favor in the event the contract is deemed
ambiguous.
In the absence of any potential factual support for Desert Power's preferred
interpretation, and in light of Desert Power's express waiver of any argument based on
ambiguity, a determination by the Court that the force majeure provisions of the PPA are
ambiguous would be fatal to this appeal. As argued below, the PPA unambiguously
supports the Commission's interpretation. However, if not unambiguously in support of
the Commission's interpretation, the contract is at least ambiguous. In either event, the
Order must be sustained and Desert Power's appeal must fail.
2.

To the Extent the Force Majeure Provision Is Unambiguous, the
Provision Supports the Commission's Order.

To the extent that the force majeure provision is unambiguous, the Commission
and PacifiCorp agree with Desert Power that the Court may interpret the provision as a
matter of law, without deference to the Commission's determination. See, e.g., Novell,
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Inc., 2004 UT App 162 at U 20; WWCHolding Co., 2002 UT 23 atffif7-8; Zions First
Natl Bank v. National Am. Title Ins. Co., 749 P.2d 651, 653 (Utah 1988) ("Questions of
contract interpretation not requiring resort to extrinsic evidence are matters of law, and on
such questions we accord the trial court's interpretation no presumption of correctness.").
A non-deferential review of the provision at issue, however, supports the Commission's
conclusion that no force majeure event occurred in this case.
As an initial matter, there is no basis for Desert Power's contention that the
Commission was diverted by "red herrings" forwarded by PacifiCorp or the Division
regarding "the traditional definition of force majeure," rather than seeking to interpret the
actual language of the PPA. See Desert Power Brief at 16. Rather, as the Order makes
clear, the principal focus of PacifiCorp and the Division was whether difficulties that
occurred in efforts to bring Desert Power's QF online were "fore majeure events as that
term is used in the PPA." Order at 5-6. It is true, as Desert Power asserts, that
PacifiCorp argued that events do not qualify as force majeure when they are caused by
one of the parties to the PPA (i.e., they must be outside the control of both parties to
qualify as events of force majeure), but this argument was based on plain language of the
PPA rather than merely on the traditional definition of force majeure. See, e.g.,
Addendum 4 at 272-75.
Contracts should be interpreted to give effect to all of their provisions, using their
plain language according to its ordinary usage. See, e.g., Berman v. Berman, 749 P.2d
1271, 1273 (Ut. Ct. App. 1988) ("In interpreting contracts, the principal concern is to
determine what the parties intended by what they said. ' We do not add, ignore, or
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discard words in this process; but attempt to render certain the meaning of the provision,
[sic] in dispute, [sic] by an objective and reasonable construction of the whole contract.'
Mark Steel Corp. v. Eimco Corp., 548 P.2d 892, 894 (Utah 1976). The ordinary and
usual meaning of the words used is given effect, Pugh v. Stockdale and Co., 570 P.2d
1027, 1029 (Utah 1977), and 4[e]ffect is to be given the entire agreement without
ignoring any part.thereof.' Minshew v. Chevron Oil Co., 575 P.2d 192, 194 (Utah 1978).
See also Larrabee v. Royal Dairy Prod. Co., 614 P.2d 160, 163 (Utah 1980).").
While Desert Power focuses its interpretation exclusively on the first sentence of
section 13.1, the entire force majeure provision must be read as a whole in order to give
meaning and harmony to all of the language. The first sentence of section 13.1 provides
that "'an event of Force Majeure' means any cause beyond the reasonable control of
[Desert Power] or of PacifiCorp that, despite the exercise of due diligence, such party is
unable to prevent or overcome." See Addendum 2 at Exhibit 1, p. 24. Desert Power
argues that "any cause" as used in this section includes a cause created by the other party.
See Desert Power Brief at 16-17, However, the remaining provisions of section 13 render
Desert Power's interpretation implausible. Seey e.g., Saleh v. Farmers Ins. Exchange,
2006 UT 20, % 17, 133 P.3d 428 (to create ambiguity ccthe proffered alternate
interpretation 'must be plausible and reasonable in light of the language used,' .. .")
(quoting First Am. Title Ins. Co. v. IB. Ranch, Inc., 966 P.2d 834, 837 (Utah 1998)).
Sections 13.2 through 13.5 are a continuation of the force majeure provision.
Pursuant to section 13.2, "[i]f either party is rendered wholly or in part unable to perform
its obligation under this Agreement because of an event of Force Majeure, both Parties
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shall be excused from whatever performance is affected by the event of Force Majeure,
provided that:
13.2.1 the non-performing party shall promptly give notice to
the other of the Force Majeure event excusing performance. Within
one (1) week after the occurrence of the Force Majeure, the nonperforming party shall give the other party written notice describing
the particulars of the occurrence; and
13.2.2 the suspension of performance shall be of no greater
scope and of no longer duration than is reasonably required by the
Force Majeure; and
13.2.3 the non-performing party uses reasonable commercial
efforts to remedy its inability to perform."
See Addendum 2 at Exhibit 1, p. 24. Pursuant to section 13.3, "[n]o obligations of either
party which arose before the Force Majeure causing the suspension of performance shall
be excused as a result of the Force Majeure." And pursuant to section 13.5, "PacifiCorp
may terminate the Agreement if Seller fails to remedy Seller's inability to perform, due to
a Force Majeure event. . . ." Id.
The problem with Desert Power's interpretation of section 13.1 is that it renders
much of the force majeure provisions thereafter nonsensical. Cf. Millett v. Clark Clinic
Corp., 609 P.2d 934, 936 (Utah 1980) ("Statutory enactments are to be so construed as to
render all parts thereof relevant and meaningful, and . . . interpretations are to be avoided
which render some part of a provision nonsensical or absurd."); Park City Utah Corp. v.
Ensign Co., 586 P.2d 446, 450 (Utah 1978) (same rules of construction apply to all
written instruments). For instance, it makes no sense that the very party who caused the
event offeree majeure would reap the benefit of being excused from "whatever
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performance is affected by the event of Force Majeure." See PPA § 13.2, Addendum 2 at
Exhibit 1, p. 24. Yet that is precisely the result of Desert Power's interpretation, because
under section 13.2 "[i]f either party is rendered wholly or in part unable to perform its
obligation under this Agreement because of an event of Force Majeure, both Parties shall
be excused . . . . " Under Desert Power's interpretation, escaping section 13.3's bar on
being excused from obligations arising before the force majeure event would be as simple
as preemptively causing a force majeure event and claiming the benefits of section 13.2.
Likewise, it makes no sense that the "non-performing party" seeking to be excused
under the force majeure provision be required to use "reasonable commercial efforts to
remedy its inability to perform" when the cause of its inability to perform is the other
party. See id. at § 13.2.3. Yet, again, that is the result Desert Power's interpretation
would compel. Finally, it makes no sense that PacifiCorp would ultimately be able to
terminate the PPA in the event Desert Power was unable to remedy an inability to
perform caused by PacifiCorp, yet that would be the result under Desert Power's
interpretation given the language of section 13.5 that "PacifiCorp may terminate the
Agreement if [Desert Power] fails to remedy [Desert Power's] inability to perform, due to
a Force Majeure event. . . ." See id. at § 13.5.
Desert Power's interpretation may have some degree of superficial appeal when
focused exclusively on section 13.1, but it is not plausible when the entirety of section 13
is considered. In this regard, the plain language of the force majeure provision in the
PPA comports with the "traditional" understanding of force majeure—it requires an event
that is outside the control of either party. At best, the singular use of "party" in section
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13.1 raises an ambiguity. As noted above, however, Desert Power has waived any such
argument.
B.

Numerous Factual Issues, Which Desert Power Has Failed To Preserve,
Prevent Desert Power From Prevailing On Appeal.
It is well settled that matters not briefed are waived. See, e.g., State v. Reyes, 2002

UT 13, f 2, 430 P.3d 630, 631 (citing DeBry v. Cascade Enters., 935 P.2d 499, 502 (Utah
1997)). In briefing factual issues, a party challenging an agency order must marshal the
evidence in support of the order and then demonstrate why that evidence does not support
the Commission's findings. See, e.g., Mountain Fuel Supply Co., 861 P.2d at 424
("Under the [Utah Administrative Procedures Act], the aggrieved party 'must marshal all
of the evidence supporting the findings and show that despite the supporting facts, the
[agency's] findings are not supported by substantial evidence.") (quoting First Nat 7 Bank
of Boston v. County Bd. of Equalization, 799 P.2d 1163, 1165 (Utah 1990)). If a party
fails to marshal the evidence, the courts have held that the party waives any objection to
the sufficiency of the evidence. Chen, 2004 UT 82, \ 19; Tanner, 2001 UT 18, \ 17. See
also Atlas Steel, Inc. v. Utah State Tax Comm 'n, 2002 UT 112,fflj40-41, 61 P.3d 1053
("[An] eleventh-hour attempt to marshal the evidence and challenge the sufficiency of the
evidence in the reply brief is too late. . . . An appellant seeking to challenge the
sufficiency of the evidence to support a finding of fact must undertake and meet its heavy
marshaling burden in its opening memorandum of law on appeal. An appellant cannot
hold its sufficiency of the evidence challenge in reserve and wait to marshal the evidence
in its reply brief").
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Despite Desert Power's unsupported assertions that "this is not an instance in
which the Commission was required as the 'trier of fact' to resolve disputed issues of
fact" (see Desert Power Brief at 20) and that the facts here were "straight forward" and
"undisputed" (see id.), as set forth below there are numerous issues of disputed fact that
Desert Power would have been required to both preserve and ultimately prevail on, in
order to prevail in this appeal. Desert Power has failed to preserve such issues and has
failed to marshal the evidence. As a result, even if Desert Power is correct in its
interpretation of the PPA, it has failed to present and preserve the necessary issues of fact
to demonstrate that the Commission erred in determining that no force majeure event
occurred, and any legal error was harmless.
1.

The Force Majeure Provisions of the PPA Include Factual
Demonstrations Desert Power Was Required to Make in Order to
Obtain Force Majeure Relief; These Typify the Factual Issues Desert
Power Has Failed to Preserve on Appeal.

To obtain a finding offeree majeure from the Commission, it would not have been
enough for Desert Power to be correct in its legal interpretation that under section 13 of
the PPA the force majeure event could be caused by the PacifiCorp. Desert Power would
have also been required to demonstrate that the event was in fact caused by PacifiCorp
(or at least not by Desert Power) and that Desert Power had satisfied the other factual
requirements for force majeure relief. Such factual requirements would have included
the following under the PPA: (1) that the alleged event offeree majeure was "beyond the
reasonable control" of Desert Power, under section 13.1 (i); (2) that Desert Power "by the
exercise of reasonable foresight... could not reasonably have been expected to avoid"
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the force majeure event, under section 13.1(H); (3) that Desert Power "by the exercise of
due diligence . . . [would not have been able] to overcome" the force majeure event,
under section 13.1(iii); (4) that Desert Power was "rendered wholly or in part unable to
perform its obligation under this Agreement" because of the force majeure event, under
section 13.2; (5) that the suspension of performance sought by Desert Power was "of no
greater scope and of no longer duration than [was] reasonably required" by the force
majeure event, under section 13.2.2; and (6) that Desert Power used "reasonable
commercial efforts to remedy its inability to perform" under section 13.2.3. See
Addendum 2 at Exhibit 1, p. 24.
All of the above were contractual conditions for a party to be excused from
performance under the force majeure provision, and all of the above involved issues of
fact. Had Desert Power briefed the issues and marshaled the evidence as required, many
issues of disputed fact regarding the existence and effect of a force majeure event would
have been revealed. For example, PacifiCorp elicited evidence on all of the following,
among other matters, in supporting its argument below that no force majeure event
occurred and that Desert Power was not excused from performance under the PPA:
•

Desert Power knew at least since the fall of 2003 that it was planning to

become a QF. See, e.g., Addendum 4 at 19-20 (Darling). By virtue of the application
process, Desert Power knew from at least the beginning of 2004 that it would have to
comply with PacifiCorp's tariff. See id. at 21-23 (Darling). That tariff provided that QFs
should make interconnection arrangements "on a parallel track" with the negotiation of a
PPA. See id. at 26-21', Addendum 3 at 10. Notwithstanding this, even though Desert
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Power began to negotiate its PPA with PacifiCorp in June of 2004 and submitted an
executed PPA to the Commission on September 30, 2004, (see Addendum 4 at 29
(Darling); R.48), Desert Power did not submit a request for interconnection until
February 2005. See Addendum 4 at 29 (Darling). Thus, at least seven months passed
after the beginning of the PPA negotiation process before Desert Power began the
interconnection process. Further, approximately five months passed from the time Desert
Power submitted its application in January 2004 until it even began negotiating the PPA.
This means that more than a full year passed from the time Desert Power applied for
approval with the Commission until the time that Desert Power got around to beginning
the interconnection process. PacifiCorp submitted testimony that the use of this lengthy
period of time to address interconnection issues early in the process may have allowed
the identification of potential interconnection problems much sooner and may have
avoided the problems Desert Power ascribed to PacifiCorp's redesign of the
interconnection in October 2005. See Addendum 4 at 131-33, 169-70.
•

Desert Power knew from the outset of the process in 2003 or earlier that it

would need a steam turbine, among other things, so that it could co-generate as required
to qualify as a QF. See, e.g., Addendum 4 at 32 (Darling). Despite this, Desert Power
did not begin looking for a steam turbine at all until the Commission approved a
stipulation providing for the entry of a PPA (see id. at 34 (Darling)), did not begin
looking in earnest until after the PPA was signed (see id.), and didn't actually purchase a
turbine for approximately another year. See R.144 at 65; Addendum 4 at 78-79. The
only reason Desert Power did not begin looking for a steam turbine earlier was a lack of
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financing—a matter not within the control of any other party. See Addendum 4 at 33-34
(Darling). The failure of Desert Power to identify a steam turbine earlier, in part, resulted
it its failure to provide PacifiCorp with the necessary technical data for the four months
after Desert Power made its interconnection request. See Addendum 3 at 10-11.
Collectively, Desert Power's failure to begin the interconnection process prior to
or at least coincident with negotiating the PPA and failure to promptly identify a steam
turbine resulted in a year to sixteen months of delay—time that would otherwise have
been available to mitigate or possibly even avoid the delay associated with the later
interconnection reconfiguration and to increase the margin of error available for meeting
the PPA's scheduled commercial operation date (a date which Desert Power itself set,
and could have set for later as long as it did not go beyond the June 1, 2007 Stipulation
date). See, e.g., Addendum 4 at 164 (Houston).
•

The PPA required Desert Power's output to be available as demanded by

PacifiCorp, which in turn required firm transportation for Desert Power's gas supply.
See, e g., Addendum 4 at 178-80, 207 (Griswold). This in turn would require the addition
of a compressor station at Desert Power's site to ensure adequate transportation capacity,
and Mr. Jibson testified that it would take a minimum of 10 months from the time an
agreement was reached for a compressor station to be constructed. See id. at 117-18
(Jibson). Thus, Questar Gas warned Desert Power in September 2005 that time was of
the essence to get an agreement in place if firm gas was going to be available by the
scheduled commercial operation date. See id. at 109-10 (Jibson). Notwithstanding this,
an agreement for the construction of a compressor station still was not in place as of the
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time of the hearing in September 2006, approximately four months after Desert Power
was to have been in commercial operation as a QF. See id. at 110 (Jibson). In other
words, regardless of whether the alleged force majeure event regarding the
interconnection redesign had occurred, by virtue of its failure to make arrangements for a
compressor station to ensure firm gas transportation, Desert Power would have been
unable to meet its performance obligations for power delivery under the PPA in any
event.
•

Finally, qualifying as a QF required Desert Power to have a steam host to

which Desert Power would sell its thermal output. See, e g., Addendum 4 at 32
(Darling). Notwithstanding this, as of the time of the hearing, approximately four months
after Desert Power was to have been in commercial operation as a QF, Desert Power still
did not have a steam contract. See id. at 90-92 (Swenson, Darling).
Very little of the above was undisputed before the Commission, but that is
precisely the point for purposes of this appeal. All of the above, and more that was
presented before the Commission, was at a minimum relevant to a finding of whether
Desert Power should be excused from contract performance due to a force majeure event
(if not also to a finding of whether a force majeure event in fact occurred). That is,
whether or not the above-cited delays caused by Desert Power had anything to do with
the interconnection redesign, and even assuming arguendo that the interconnection
redesign could have constituted a force majeure event, Desert Power's delays still went to
such critical issues as whether Desert Power "by the exercise of due diligence . .. [would
not have been able] to overcome" the force majeure event, under section 13.1(iii),
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whether Desert Power was "rendered wholly or in part unable to perform its obligation
under this Agreement" because of the force majeure event, under section 13.2, and
whether the suspension of performance sought by Desert Power was "of no greater scope
and of no longer duration than [was] reasonably required" by the force majeure event,
under section 13.2.2. See Addendum 2 at Exhibit 1, p. 24.
It may well be that Desert Power could not do anything about the interconnection
redesign and that such redesign (in part) caused delays on the project, but it does not
follow that by virtue of the interconnection redesign Desert Power was helpless about its
scheduled commercial operation date. Greater diligence by Desert Power at various
points in the process could have allowed the project to be completed on time
notwithstanding the interconnection redesign, and there was substantial evidence to
support the Commission's finding that Desert Power was at least partially responsible for
"miscalculations and difficulties in meeting timelines". See Order at 4. Thus, Desert
Power's assertion that the relevant facts were "undisputed" is unfounded, and the
Commission's finding that Desert Power was at least partially to blame for delays
remains unrebutted.
Given the existence of multiple factual disputes and the need for Desert Power to
obtain favorable factual findings from the Commission (on the existence of a force
majeure event and whether such even excused Desert Power from performance) if it was
to prevail below, it was incumbent on Desert Power to challenge the Commission's fact
finding on appeal. That is, even if the Commission had accepted Desert Power's contract
interpretation that a force majeure event need only be outside the control of one of the
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parties, in order to prevail below Desert Power separately needed to convince the
Commission that Desert Power was not in fact responsible for the delays. Desert Power
failed to convince the Commission of this, and instead the Commission determined that
"because of miscalculations and difficulties in meeting timelines by both parties, [the]
Commercial Operation Date was not achieved." Id. at 4. This finding of fact would
support the rejection of Desert Power's requested relief regardless of contract
interpretation and forms an adequate, independent basis of support for the Order. Thus,
any alleged error in contract interpretation was harmless and Desert Power's failure to
preserve factual arguments, including through the marshaling of evidence, is fatal to its
appeal. See, e.g., Chen, 2004 UT 82,fflf19-20; Tanner, 2001 UT 18, f 17; Atlas Steel,
2002 UT 112,fflf40-41; WWC Holding Co., 2002 UT 23, f 22 ("[W]e see no reason to
think that the result of the Order would have been any different, even if the PSC had been
required to consider the public interest factors which WWC argues it ignored. Thus,
WWC has not been 'substantially prejudiced' by the PSC's Order as required by section
63-46b-16(4).") (footnote omitted); Alta Pacific Associates, Ltd. v. Utah State Tax
Coram 'n, 931 P.2d 103, 116 (Utah 1997) ("For a reviewing court to grant relief under the
Utah Administrative Procedures Act, it must determine that the party has been
substantially prejudiced by the complained of agency action. In other words, we must be
able to determine that the alleged error was not harmless. Thus, the aggrieved party must
be able to demonstrate how the agency's action prejudiced it. An error is harmful only if
the likelihood of a different outcome is sufficiently high as to undermine our confidence
in the outcome.") (quotations and bracketing omitted).
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2.

Any Claims That Third-Parties Caused the Delays Have Also Been
Waived.

Desert Power makes the separate argument that even if the Commission
interpreted the force majeure provision correctly in requiring that the event be outside the
control of either party, "long lead-times and parts unavailability related to the equipment
required for the revised interconnection were circumstances attributable to unrelated third
parties—the parts' suppliers." Desert Power Brief at 18, n.4. However, the question of
whether the actions of third parties constituted an event offeree majeure sufficient to
excuse Desert Power's performance is another question of fact, and by failing to
challenge the Commission's fact finding in its brief, Desert Power has waived any right
to relief based on such factual issues.
The Commission found that "because of miscalculations and difficulties in
meeting timelines by both parties, this Commercial Operation Date was not achieved."
Order at 4. In so doing, the Commission laid squarely at the feet of Desert Power at least
partial responsibility for the inability to meet the contractual deadlines. Having failed to
marshal the evidence or otherwise adequately brief the facts, Desert Power cannot now
challenge the Commission's findings and seek to point the blame at third parties. See,
e.g., Chen, 2004 UT 82,ffl[19-20; Tanner, 2001 UT 18, \ 17; Atlas Steel 2002 UT 112 at
1H[ 40-41; Alta Pacific Associates, 931 P.2d at 116.
3,

The Relief Requested by Desert Power Is Inappropriate.

Even if Desert Power were not precluded from receiving any relief, the relief it has
sought from the Court would be inappropriate. Instead of merely asserting Commission
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error and seeking a correction thereof, Desert Power seeks an affirmative finding from
the Court that "the events Desert Power encountered constitute an event of force majeure
under the PPA" and "that all dates and deadlines under the PPA continue to be suspended
until Desert Power and PacifiCorp can overcome the event." Desert Power Brief at 22.
Such relief is extra-jurisdictional and improper. See, e.g., WWC Holding Co., 2002 UT
23, Tl 11 (for questions of fact, review is limited "to determining whether or not there is
substantial evidence in the record to support the PSCs findings.") (citing Utah Code Ann.
§ 63-46b-16(4)(g)); Ogden City v. Vera, 2002 UT App 136, 2002 Utah App. LEXIS 137
(Ut. Ct. App. May 2, 2002); State v. Peterson, 681 P.2d 1210, 1220 (Utah 1984); State v.
Lamm, 606 P.2d 229, 231 (Utah 1980); Utah Light & Traction Co. v. Pub. Serv. Comm 'n,
118 P.2d 683 (Utah 1941) ("The review by this court, exercising judicial functions only,
cannot extend beyond the questions as to whether the commission acted within its
constitutional and statutory powers, and whether its determination and order is supported
by the evidence and is reasonable and not arbitrary.").
The Court should not affirmatively determine that the delays factually constituted
a force majeure when Desert Power has not put those events properly at issue or
challenged the Commission's fact finding. Nor, regardless of whether the Commission
committed error, should the Court address whether contract dates "continue to be
suspended" given all that has transpired following the close of the record (including
Desert Power's actions taken in its bankruptcy proceeding, see, e.g., R.127, wherein
among other things Desert Power withdrew its request for debtor-in-possession financing
to complete the project even after receiving an extension of the commercial operation
-39-

date beyond June 1, 2007).5 The only issue Desert Power has properly presented to the
Court is the legal question of whether the Commission erred in its interpretation of the
PPA. Even if Desert Power has not waived its right to relief by failing to properly contest
the factual basis for the Commission's force majeure determination, any relief it might
obtain from the Court is limited to correcting the alleged contract interpretation error. It
is therefore wholly inappropriate for Desert Power to ask this Court to declare that all
PPA deadlines have been and continue to be suspended.
VII.

CONCLUSION

Desert Power has only placed one issue properly before the Court—whether the
Commission erred as a matter of law in interpreting an allegedly unambiguous contract
provision. Even a finding of Commission error on that issue would not entitle Desert
Power to a reversal because the Commission's fact finding has not been challenged by
Desert Power. The Commission's finding that Desert Power was at least in part
responsible for the delays on its project forms an adequate, independent basis to sustain
the Order and any legal error in contract interpretation would not undermine that basis.
As a result, the Order should be sustained and Desert Power's appeal denied.

5

This fact is beyond the scope of the record. However, the very fact that such
post-record events may affect the scope and duration of a prior force majeure event
highlights the improper nature of Desert Power's request that the Court find the alleged
force majeure event to be ongoing.
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ADDENDUM 1

Utah Code Ann. § 63-46b-16. Judicial review -- Formal adjudicative proceedings.
(1) As provided by statute, the Supreme Court or the Court of Appeals has jurisdiction
to review all final agency action resulting from formal adjudicative proceedings.
(2) (a) To seek judicial review of final agency action resulting from formal
adjudicative proceedings, the petitioner shall file a petition for review of agency action
with the appropriate appellate court in the form required by the appellate rules of the
appropriate appellate court.
(b) The appellate rules of the appropriate appellate court shall govern all additional
filings and proceedings in the appellate court.
(3) The contents, transmittal, and filing of the agency's record for judicial review of
formal adjudicative proceedings are governed by the Utah Rules of Appellate Procedure,
except that:
(a) all parties to the review proceedings may stipulate to shorten, summarize, or
organize the record;
(b) the appellate court may tax the cost of preparing transcripts and copies for the
record:
(i) against a party who unreasonably refuses to stipulate to shorten, summarize, or
organize the record; or
(ii) according to any other provision of law.
(4) The appellate court shall grant relief only if, on the basis of the agency's record, it
determines that a person seeking judicial review has been substantially prejudiced by any
of the following:
(a) the agency action, or the statute or rule on which the agency action is based, is
unconstitutional on its face or as applied;
(b) the agency has acted beyond the jurisdiction conferred by any statute;
(c) the agency has not decided all of the issues requiring resolution;
(d) the agency has erroneously interpreted or applied the law;
(e) the agency has engaged in an unlawful procedure or decision-making process, or
has failed to follow prescribed procedure;
(f) the persons taking the agency action were illegally constituted as a decisionmaking body or were subject to disqualification;
(g) the agency action is based upon a determination of fact, made or implied by the
agency, that is not supported by substantial evidence when viewed in light of the whole
record before the court;
(Ji) the agency action is:
(i) an abuse of the discretion delegated to the agency by statute;
(ii) contrary to a rule of the agency;
(iii) contrary to the agency's prior practice, unless the agency justifies the
inconsistency by giving facts and reasons that demonstrate a fair and rational basis for the
inconsistency; or
(iv) otherwise arbitrary or capricious.

ADDENDUM 2

0 :-b\5
BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

In the Matter of the Petition of
Desert Power, L.P., for Approval of a
Contract for the Sale of Capacity and
Energy from its Proposed QF
Facilities

Docket No. 04-035-04

REBUTTAL TESTIMONY OF BRUCE W. GRISWOLD
August 25, 2006

1

Q.

2
3

Please state your name, business address and position with
PacifiCorp dba Rocky Mountain Power (the "Company").

A.

My name is Bruce W. Griswold. My business address is 825 N. E.

4

Multnomah, Suite 600, Portland, Oregon 97232. I am a Manager in the

5

Origination section of the Company's Commercial and Trading

6

Department.

7
8

Qualifications
Q.

9
10

Are you the same Bruce Griswold who previously prepared and
submitted testimony in this proceeding?

A.

11

Yes, with regard to the Stipulation dated May 20, 2004 and related
proceedings.

12

Purpose of Testimony

13

Q.

What is the purpose of your testimony?

14

A.

I will respond to the direct testimony of Mr. Charles Darling and

15

portions of the testimony of Mr. Roger Swenson.

16

portions of Mr. Swenson's testimony that address the commercial

17

aspects of the Power Purchase Agreement dated September 24, 2004 (the

18

"Agreement") between the parties. A copy of the Agreement is attached

\9

to my testimony as RMP Exhibit BWG-1.
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Specifically, the

20

Q.

21
22

Mr. Darling states that PacifiCorp has not been responsive to Desert
Power to resolve this dispute. Do you agree?

A.

No. PacifiCorp has worked openly and in earnest with Desert Power

23^

regarding the issues surrounding Desert Power missing its Scheduled

24

Commercial On-line Date as set forth in the Agreement.

25

Company personnel at all levels and in multiple business units, including

26

the presidents of PacifiCorp Energy and Rocky Mountain Power, have

27

attempted over the past six months to resolve our differences and find an

28

equitable solution that accommodates Desert Power's need to complete

29

its facility, but also preserves the rights and interests of the Company and

30

our customers.

31

Q.

32
33

Why

are the parties bringing a contractual

In fact,

dispute to the

Commission?
A.

The Commission initiated and presided over In the Matter of the

34

Application of PacifiCorp for Approval of an 1RP-Based Avoided Cost

35

Methodology For QF Facilities Larger than One Megawatt (Docket No.

36

03-035-14).

37

dated May 20, 2004, a copy of which attached hereto as RMP Exhibit

38

BWG-2, PacifiCorp and Desert Power, L.P. ("Desert Power") entered

39

into the Agreement.

Based on the Commission's approval of the Stipulation

The Agreement and the terms and conditions
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40

contained therein were reviewed and approved by the Commission's

41

Order Approving Desert Power's Qualifying Facility Contract dated

42

October 7, 2004. Correspondingly, any subsequent amendment to the

43

Agreement will require Commission approval. Further, the Commission

44

has jurisdiction over all retail rate matters, and the outcome and

45

determination of the issues in dispute could affect customer retail rates.

46

Finally, the terms of the Agreement require that the parties submit all

47

disputes under the Agreement to the Commission for determination.

48

Thus, PacifiCorp believes that the Commission has jurisdiction over the

49

terms and provisions of the Agreement, including the interpretation

50

thereof.

51

Q.

52
53

Please describe the basis of the commercial dispute of the parties as
it relates to the Agreement

A.

Fundamentally, the disagreement is fairly straightforward. Desert Power

54

argues that an event of force majeure has occurred with respect to

55

PacifiCorp's efforts to interconnect the facility to PacifiCorp's electrical

56

system. PacifiCorp disputes Desert Power's claim of force majeure. The

57

issues related to the facts and circumstances surrounding the

58

interconnection and alleged force majeure are discussed in more detail

59

by PacifiCorp witnesses Kenneth Houston and Doug Bennion.
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60

Notwithstanding the alleged force majeure, Desert Power believes that

61

the event of force majeure suspends and otherwise relieves them of any

62

further obligation under the terms of the Agreement. PacifiCorp believes

63

that even assuming for sake of argument an event of force majeure did

64

occur, that event does not alleviate Desert Power of its obligations under

65

the Agreement, including its obligation to post Default Security,1 as that

66

term is defined by the Agreement, and provide additional adequate

67

assurances under the Agreement.

68

Q:

Why have the parties been unable to reach resolution?

69

A.

There have been a number of issues. Desert Power claims that a force

70

majeure event has occurred, and further alleges that this event effectively

71

relieves them of certain obligations under the Agreement, including the

72

obligation to provide PacifiCorp with Default Security and the requested

73

additional adequate assurances. The Company vehemently disagrees that

74

a force majeure event has occurred. Nonetheless, in an effort to resolve

75

the dispute and get past the issue of a force majeure, PacifiCorp and

76

Desert Power agreed to negotiate a term sheet, which would serve as a

The Agreement (Section 8.2), states that PacifiCorp has the right to require Desert Power to post a
letter of credit for the benefit of PacifiCorp in the amount of $4 million on or before the Scheduled Commercial
Operation Date in the event of a material adverse change. A material adverse change is any change, which in
the reasonable opinion of PacifiCorp adversely impacts Desert Power's ability to fulfill its obligations under the
Agreement.
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77

precursor and basis for developing an amendment that could be signed

78

by both parties, modifying the terms of the Agreement.

79

significant term of the proposed term sheet was PacifiCorp's willingness

80

to permit Desert Power to establish a new commercial operation date of

81

June 1, 2007 for the facility, as opposed to the June 1, 2006 date in the

82

original Agreement. However, the term sheet was never finalized, and

83

during the pendancy of negotiations and discussions between the parties

84

regarding the term sheet, intervening circumstances and events caused

85

PacifiCorp to assert its contractual rights and require Desert Power to

86

post Default Security and request additional adequate assurances

87

pursuant to the terms of the Agreement.

The most

88

Desert Power asserts that it can be on-line by a revised on-line

89

date of June 1, 2007; however, based on recent discussions with Desert

90

Power, Questar and the Utah Division of Public Utilities, PacifiCorp has

91

reason to doubt Desert Power's assertion that the facility will be

92

commercially operational by June 1, 2007.

93

Q:

Please discuss the events and circumstances surrounding the parties'

94

efforts to negotiate a term sheet as a precursor to a definitive

95

amendment to the Agreement.
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96

A:

PacifiCorp and Desert Power discussed, over the course of several

97

months, a mechanism to allow Desert Power to proceed to completion

98

and still protect the Company and our customers from any adverse

99

impact caused by Desert Power's delay in reaching commercial

100

operations. In April and May 2006, the parties were negotiating a term

101

sheet that sought to preserve the value of the Agreement for our

102

customers and still allow Desert Power to construct the facility and meet

103

its obligations by agreeing to a June 1, 2007 commercial operation date.

104

However, contrary to Mr. Darling's testimony, the term sheet was never

105

finalized, nor was it executed. This was primarily because PacifiCorp

106

learned of (i) the work stoppage on the facility, (ii) the additional liens

107

imposed on the facility and (iii) Desert Power's inability to secure firm

108

gas transportation service from Questar to serve the facility. PacifiCorp

109

believes that a combination of all these events, plus the questions

110

surrounding Desert Power's financial situation, constitute a material

111

adverse change as contemplated by the terms of the Agreement. Further,

112

the combined effect of all these events calls into question Desert's ability

113

to meet even the proposed extended date of June 1, 2007. Thus, given

114

the level of uncertainty regarding the viability of the facility, PacifiCorp

115

turned to its remedies under the Agreement and requested that Desert
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116

Power post the Default Security and provide additional adequate

117

assurances, to protect the interest of the Company and its customers.

118

Q:

119
120

Can you provide additional detail about the facts that led PacifiCorp
to cease the term sheet discussions and request assurances?

A:

During the negotiation of the term sheet a number of facts and

121

circumstances were brought to PacifiCorp's attention, which give

122

PacifiCorp significant concern about Desert Power's ability to have the

123

facility commercially operational by June 1, 2007. Specifically, these

124

facts include: (i) all work on the facility had been suspended; (ii) a June

125

19, 2006 lien was placed on the entire facility, encumbering it in the

126

amount of $4.6 million, and indeed, a total of $7.5 million in liens

127

currently encumber the facility; (iii) the inability to secure firm gas

128

transportation service from Questar, which is the primary fuel source for

129

the generation plant, in a timely manner to ensure commercial operation

130

on or before June 1, 2007; and (iv) uncertainty surrounding Desert

131

Power's bank financing and ability to obtain additional equity in order to

132

have the necessary funds to complete the facility. All these facts taken

133

as a whole gave PacifiCorp grounds under the terms of the Agreement to

134

demand the Default Security and additional adequate assurances under

135

the Agreement.
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136

Q.

137
138

Is there a disagreement between the parties over the power pricing
applicable if a June 1,2007 date is agreed?

A.

Yes. Mr. Darling states that PacifiCorp is attempting to add a "new"

139

condition to the term sheet, and presumably any definitive amendment to

140

the Agreement, which the Commission would have to approve. Based

141

on Mr. Darling's testimony, it appears Desert Power does not agree that

142

they would be subject to new avoided cost pricing if they are not on-line

143

by June 1, 2007. PacifiCorp does not agree with Mr. Darling's

144

characterization that such a condition is a "new" term, given that the

145

term sheet and a definitive amendment were never finalized. PacifiCorp

146

maintains that it always contemplated requiring that Desert Power would

147

have had to agree to the long term avoid cost methodology established

148

by this Commission in Docket No. 03-035-14 in the event that the

149

facility was not commercially operational by June 1, 2007.

150

Q.

What authority leads PacifiCorp to believe that avoided cost pricing

151

should apply in the case where Desert Power does not achieve

152

commercial operation by June 1, 2007?

153

A.

PacifiCorp believes the Commission's order approving the May 20, 2004

154

Stipulation makes it clear that the avoided cost methodology as

155

contained therein was only valid for qualifying facilities that were onPage 8~ Rebuttal Testimony of Bruce W. Griswold

156

line an operational on or before June 1, 2007. PacifiCorp believes that

157

requiring such a term in any definitive amendment to the Agreement is

158

warranted and necessary because resetting the avoided cost pricing,

159

which was the basis for the pricing in the Agreement, would be

160

consistent with the terms of the Stipulation approved by the Commission

161

and signed by Desert Power. Qualifying facilities that do not meet that

162

firm date of June 1, 2007 would have to effectively agree to the avoided

163

cost pricing then in effect for the utility. PacifiCorp does not believe this

164

is a "new" term, but it is an acknowledgment of the terms of the

165

Stipulation as approved by the Commission.

166

Q,

167
168

Why did PacifiCorp specify this as a term of the initial Agreement as
approved by the Commission?

A.

The Agreement as approved by the Commission contemplated that the

169

facility would achieve a Commercial Operation Date of June 1, 2006.

170

The Agreement also contemplated significant liquidated damages

171

provisions for failure to achieve a Commercial Operation Date of June 1,

172

2006. At the time the parties negotiated and finalized the Agreement, it

173

was never contemplated that the facility would not be on-line and

174

operational within the time frame described by the Stipulation. Within

175

the context of negotiating an amendment to the Agreement, PacifiCorp
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176

believes it is necessary and prudent to protect the interests of its

177

customers by requiring an express term that describes the effect of Desert

178

Power's failure to achieve a June 1, 2007 commercial operation date for

179

the facility.

180

Q.

Mr. Darling emphasizes that a provision in an amendment to the

181

Agreement requiring refreshed avoided costs if the facility is not

182

commercially operational before June 1, 2007 is unfair because such

183

alternative price is unknown, and would in effect preclude Desert

184

Power from obtaining any financing on the facility. Do you agree

185

with his characterization?

186

A.

No.

In discussions of a possible amendment to the Agreement,

187

PacifiCorp has offered to incorporate the post June 1, 2007 avoided cost

188

pricing into the body of the amendment.

189

pricing in the amendment would eliminate any uncertainty as to the post

190

June 1, 2007 pricing.

191

Q.

Including the alternative

Is PacifiCorp prepared to specify what the post June 1,2007 avoided

192

cost pricing would be under a Commission-approved amendment to

193

the Agreement if Desert Power fails to achieve

194

Operation before June 1, 2007?
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Commercial

195

A.

Yes. Attached to my testimony as RMP Exhibit BWG-3 are the results

196

of an avoided cost pricing run that would apply for Desert Power if its

197

facility has not achieved Commercial Operation before June 1, 2007.

198

This avoided cost pricing run was conducted in response to a data

199

request from the Division of Public Utilities.

200

Use of Force Majeure

201

Q.

Under the terms of the Agreement, does an event of force majeure

202

relieve Desert Power of its obligation to post Default Security and

203

provide additional adequate assurances?

204

A.

Although I am not an attorney, after discussing these issues extensively

205

with counsel, I can state that PacifiCorp's position is that an event of

206

force majeure has not occurred, and that even if it had, an event of force

207

majeure would not relieve Desert Power from these

208

obligations. The Agreement is specific on these issues. For example,

209

Section 8.2 of the Agreement states as follows:

210
211
212
213
214
215

"Seller shall provide default security ("Default Security") for
performance hereunder. For such purposes, the Default Security shall
composed of a (1) Letter of Credit for the benefit of PacifiCorp on
before the Scheduled Commercial Operation Date in the amount
$4,000,000 . . ." (Emphasis added).
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216

Based on the plain language of Section 8.2, PacifiCorp believes that the

217

requirement to post Default Security has always been contemplated prior

218

to the Scheduled Commercial On-line Date of the facility.

219

Further, Section 13.1 of the Agreement provides in part:

220
221
222
223
224

"As used in this Agreement, "Force Majeure" or "an event of Force
Majeure" means any cause beyond the reasonable control of the Seller or
of PacifiCorp that, despite the exercise of due diligence, . . . such party
shall be unable to overcome, except that nothing contained herein shall
effect [sic] the obligation to pay." (Emphasis added).

225

PacifiCorp believes the plain language of the Agreement makes it clear

226

an event of force majeure does not suspend a party's obligation to make

227

payments pursuant to the terms of the Agreement, including Desert

228

Power's obligation to post a Default Security payment.

229

Finally, Section 11.1.5 of the Agreement provides as follows:

230
231
232
233
234

"A Material Adverse Change has occurred with respect to
Seller fails to provide such performance assurances as are
requested by PacifiCorp, including without limitation the
additional Default Security or the maintenance or renewal
Security pursuant to Section 8.2 . .." (Emphasis added),

235

PacifiCorp believes Section 11.1.5 makes it clear that if PacifiCorp has a

236

reasonable basis for believing Desert Power has experienced a material

237

adverse change in its situation and circumstance, it has the contractual

238

right to request Desert Power post Default Security and provide
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239

additional reasonable adequate assurances demonstrating its ability to

240

perform its obligations under the Agreement.

241

Q.

242
243

Mr. Swenson's testimony contends that the Agreement does not
require firm gas transportation service. Do you agree?

A.

No.

Scheduled Deliveries as defined in the Agreement are a firm

244

obligation with liquidated damages for non-delivery under the terms of

245

the Agreement. Section 6.1 of the Agreement requires that the Seller

246

"....operate and maintain the Facility in a safe manner in accordance

247

with . . . Prudent Electrical Practices . . .". Prudent Electrical Practices,

248

as defined by Section 1.25, dictate that the qualifying facility engage in

249
250
251
252
253
254
255

"...the practices, methods and acts engaged in or approved by a
significant portion of the electrical utility industry or any of the
practices, methods or acts, which, in the exercise of reasonable judgment
in the light of the facts known at the time a decision is made, could have
been expected to accomplish the desired result at the lowest reasonable
cost consistent with reliability, safety and expedition...." (Emphasis
added).

256

PacifiCorp believes it is prudent utility practice that facilities such

257

as the one proposed by Desert Power be required to have firm gas

258

transportation service to operate safely and reliably in a manner

259

consistent with its contractual obligations. As such, Desert Power must

260

obtain and maintain the firm gas supply transportation and firm gas

261

supply agreements to meet its obligation to perform Scheduled
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262

Deliveries. Desert Power has failed to demonstrate that it can obtain fuel

263

sufficient to run its facility if PacifiCorp dispatches the plant 24 hours a

264

day, seven days a week, as PacifiCorp has the right to do under the

265

Agreement. Not having a firm gas transportation service agreement and

266

firm gas supply agreement in place or some alternative means of firm

267

fuel supply is not consistent with prudent utility practice. PacifiCorp

268

believes this would not be a practice that the Commission or our

269

customers would accept as a commercially reasonable business practice.

270

Q.

What about Mr. Swenson's position that PacifiCorp only required

271

commercially reasonable efforts to obtain firm gas service and

272

supply for Desert Power to meet Scheduled Deliveries?

273

A.

PacifiCorp and Desert Power negotiated the term "commercially

274

reasonable efforts" because the Agreement contained liquidated damages

275

for not meeting scheduled and dispatched power deliveries.

276

liquidated damages provision is an extraordinary provision to provide a

277

means to compensate the utility and its customers for non-performance.

278

Desert Power cannot simply rely on a liquidated damage payments as a

279

substitute for commercially reasonable business practices. Liquidated

280

damages mitigate the Company's and our customers' risk for Desert

281

Power's non-performance in the event Desert Power's gas supply is
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282

interrupted and it is unable to deliver power to PacifiCorp. Under the

283

Agreement, when PacifiCorp dispatches the facility (i.e., requests Desert

284

Power to run the facility to provide energy for our customers), Desert

285

• Power may fail to deliver electrical power to PacifiCorp only for defined

286

National Electrical Reliability Council ("NERC") events as listed in the

287

Agreement under Section 6.4 and Exhibit D. Specifically, Desert Power

288

is not allowed to interrupt its delivery for a Noncurtailing Event, which

289

is an event that exists whenever equipment or major components are

290

removed for maintenance, testing or other purposes that does not result

291

in a unit outage or derating. Not having gas supply to the plant when

292

dispatched would be a Noncurtailing Event because the plant is fully

293

available but unable to operate with no fuel.

294

Q.

295
296

What is PacifiCorp asking the Commission to do in response to the
parties' dispute?

A.

PacifiCorp is specifically requesting that the Commission make a

297

determination that, given the facts and circumstances, no force majeure

298

has in fact occurred, and that accordingly the terms of the Agreement

299

stand, including the requirement that Desert Power post Default Security

300

and provide PacifiCorp the additional requested adequate assurances.

301

Alternatively, if the Commission finds that a force majeure event
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302

has occurred, PacifiCorp requests that the Commission make a ruling on

303

the scope and duration of the event of force majeure pursuant to Section

304

13.2 of the Agreement. Further, PacifiCorp requests the Commission

305

make a determination as to whether the scope and duration of that force

306

majeure excused Desert Power's performance with regard to Default

307

Security and the requirement to provide PacifiCorp additional adequate

308

assurances, and if not, that Desert Power be required to meet such terms

309

immediately. Finally, PacifiCorp requests that the Commission find that

310

if the parties execute an amendment to the Agreement, any such

311

amendment must have a provision calling for refreshed avoided cost

312

pricing that would be effective if the facility has not achieved

313

Commercial Operation on or before June 1, 2007.

314

Q:

Does this conclude your testimony?

315

A.

Yes it does.
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Exhibit RMP_(BWG)-1
Docket No. 04-035-04

POWER PURCHASE AGREEMENT
BETWEEN
DESERT POWER, L.P.
AND
PACIFICORP

THIS AGREEMENT, entered into this 24th day of September 2004, is between
Desert Power, L.P. ("Seller") and PacifiCorp (collectively, the "Parties").
RECITALS
Seller has an existing facility and intends to construct, own, operate and maintain
a facility for the generation of electric power located in,' Tooele County, Utah with a
Nameplate Capacity Rating of approximately 125,000 kilowatts ("kW") with an
estimated output of approximately 95,000 kW ("Facility"); and
Seller intends to operate the Facility as a "qualifying facility," as such term is
defined in Section 3.2.6 below.
Seller shall deliver the Net Output to PacifiCorp as scheduled and dispatched by
PacifiCorp, which amount of energy PacifiCorp will include in its resource planning;
and
Seller shall sell and PacifiCorp shall purchase the Net Output from the Facility in
accordance with the terms and conditions of this Agreement.
NOW, THEREFORE, the Parties mutually agree as follows:
SECTION 1: DEFINITIONS
When used in this Agreement, the following terms shall have the following
meanings:
1.1
"As-built Supplement" shall be a supplement to Exhibit A, provided by
Seller following completion of construction of the Facility, describing the Facility as
actually built.
1.2

"Billing Period" means each calendar month of a year.
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1.3
"Commercial Operation Date" means the date that the Facility is deemed
to be fully operational and reliable, which shall require that all of the following events
have occurred:
1.3.1 PacifiCorp has received from Seller a certificate from a Licensed
Professional Engineer stating that the Facility is able to generate electric power
reliably in amounts required by this Agreement and that as built, the Facility is
substantially in conformance with the design;
1.3.2 Start-Up Testing of the expanded Facility has been completed in
accordance with Section 1.32;
1.3.3 After PacifiCorp has received notice of completion of the upgrade
Start-Up Testing, PacifiCorp has been provided a certificate addressed to
PacifiCorp from a Licensed Professional Engineer stating that, using the fuel
type and composition specified in this Agreement, the Facility has operated for
testing purposes under this Agreement uninterrupted for a period of three (3)
consecutive sixteen (16) hour days at a rate of at least 81,000 kW based upon
any sixty (60) minute period for the entire testing period. The Facility must
provide three (3) working days' written notice to PacifiCorp prior to the start
of the initial testing period. If the operation of the Facility is interrupted during
this initial testing period or any subsequent testing period, the Facility shall
start a new consecutive three (3) day testing period and provide PacifiCorp
forty-eight (48) hours written notice prior to the start of such testing period;
1.3.4 PacifiCorp has received from Seller a certificate addressed to
PacifiCorp from a Licensed Professional Engineer stating that, in accordance
with the Generation Interconnection Agreement, any additional required
interconnection facilities attributable to the expansion have been constructed,
all required interconnection tests have been completed, and the Facility is
physically interconnected with PacifiCorp's electric system; and
1.3.5 PacifiCorp has received, if requested by PacifiCorp in writing at
least thirty (30) days before the Commercial Operation Date, copies of any or
all requested Required Facility Documents.
1.4

"Commission" means the Public Service Commission of Utah.

1.5
"Contract Price" means the applicable price for capacity or energy, or both
capacity and energy, stated in Section 5.1.
1.6
"Contract Year" means a twelve (12) month period commencing at hour
ending ("HE") 0100 Pacific Prevailing Time ("PPT") on January 1 and ending
HE2400 PPT on December 31 of the same calendar year, except that the first Contract
Year shall commence at HEOIOO PPT of the Commercial Operation Date, if other than
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January 1, and end at HE2400 PPT on December 31 of the calendar year in which the
Commercial Operation Date occurred.
1.7
"Credit Requirements" means both the Project Development Security
pursuant to Section 8.1 and the Default Security pursuant to Section 8.2 required to be
posted by Seller in accordance with those provisions.
1.8
"Delay Damages" shall be those damages payable to PacifiCorp due to
Seller's failure to meet the Scheduled Commercial Operation Date, as specified in
Sections 2.4 and 8.1.
1.9
"Dispatch" means a day-ahead pre-schedule of desired operating levels
with the PacifiCorp right to make adjustments to the schedule during the day of
delivery (subject to agreed upon Facility limitations and the availability of fuel).
1.10

"Event of Default" shall have the meaning set forth in Section 11.

1.11 "Facility" means Seller's generation facility as described in Exhibit A of
this Agreement.
1.12 "Generation Interconnection Agreement" means the generation
interconnection agreement that has been entered into separately between Seller and
PacifiCorp's transmission department providing for the construction and operation of the
interconnection facilities at the Point of Delivery, as such agreement may be amended
from time to time.
1.13 "Hourly Market Price" means the applicable Index Price for the specified
time period (on-peak or off-peak) in a specified day multiplied by the Hourly Shaping
Factor.
1.14 "Hourly Shaping Factor" means the Hourly Shaping Factors utilized by
PacifiCorp for transactions at Palo Verde, as set forth in Exhibit G for each hour. By
notice given to Seller at least sixty (60) days before the beginning of another Contract
Year, PacifiCorp may adjust the Hourly Shaping Factors set forth in Exhibit G in a
commercially reasonable manner, with such adjustment to be in effect during the next
Contract Year; provided, the summation of the Hourly Shaping Factors for the on-peak
sixteen (16) hour period, divided by sixteen (16), shall equal one (1), and the summation
of the Hourly Shaping Factors for the eight (8) hour off-peak time period, divided by
eight (8), shall equal one (1), and the summation of the Hourly Shaping Factors for a
twenty-four (24) hour period, divided by twenty-four (24), shall equal one (1). Such
adjustment shall be subject to Seller's consent, which Seller shall not unreasonably
withhold, condition or delay.
1.15 "Index Price" means for Monday through Saturday, the Dow Jones ™
Palo Verde Firm On-Peak Price and the Dow Jones ™ Palo Verde Firm Off-Peak Price.
For Sunday and NERC holidays, Dow Jones ™ Palo Verde 24-Hour Index Price, unless
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Dow Jones shall publish a Firm On-Peak and Finn Off-Peak Price for such days for
Palo Verde, in which event such indices shall be utilized for such days with adjustments
for appropriate Hourly Shaping Factors. Dow Jones ™ Palo Verde daily indexes are
calculated seven (7) days a week, including NERC holidays. If the Dow Jones ™ Palo
Verde index or any replacement of that index ceases to be published during the Term,
PacifiCorp shall select as a replacement a substantially equivalent index that, after any
appropriate or necessary adjustments, provides the most reasonable substitute for the
index in question. PacifiCorp's selection shall be subject to Seller's consent, which
Seller shall not unreasonably withhold, condition or delay.
1.16 "Letter of Credit" means an irrevocable standby letter of credit in a form
reasonably acceptable to PacifiCorp, naming PacifiCorp as the party entitled to demand
payment and present draw requests thereunder, which letter(s) of credit:
(1)
is issued by a U.S. commercial bank or a foreign bank with a U.S. branch,
with such bank having a net worth of at least $1,000,000,000 and a credit rating
on its senior unsecured debt of:
(a)

"A2" or higher from Moody's; or

(b)
"A" or higher from Standard & Poor's unless otherwise approved
by PacifiCorp;
(2)
on the terms provided in the letter(s) of credit, permits PacifiCorp to draw
up to the face amount thereof for the purpose of paying any and all amounts
owing by Seller hereunder.
(3)
if a Letter of Credit is issued by a foreign bank with a U.S. branch, permits
PacifiCorp to draw upon the U.S. branch;
(4)
permits PacifiCorp to draw the entire amount available thereunder if such
Letter of Credit is not renewed or replaced at least thirty (30) days prior to its
stated expiration date;
(5)
permits PacifiCorp to draw the entire amount available thereunder if such
Letter(s) of Credit are not increased, replaced or replenished as and when
provided herein; and
(6)

shall remain in effect for at least sixty (60) days after the end of the Term.

1.17
"Licensed Professional Engineer" means a person proposed by Seller and
acceptable to PacifiCorp in its reasonable judgment who is licensed to practice
engineering in the State of Utah, who has training and experience in the engineering
discipline(s) relevant to the matters with respect to which such person is called to provide
a certification, evaluation and/or opinion, who has no economic relationship, association,
or nexus with either PacifiCorp or with the Seller, and who is not a representative of a
consulting engineer, contractor, designer or other individual involved in the development
of the Facility, or any PacifiCorp Facility, or of a manufacturer or supplier of any
equipment installed in the Facility, or any PacifiCorp Facility. Such Licensed
Professional Engineer shall be licensed in an appropriate engineering discipline for the
required certification being made. The engagement and payment of a Licensed
4

Professional Engineer solely to provide the certifications, evaluations and opinions
required by this Agreement shall not constitute a prohibited economic relationship,
association or nexus with the Seller, so long as such engineer has no other economic
relationship, association or nexus with the Seller. PacifiCorp's approval shall not be
unreasonably withheld. If no Utah Licensed Engineer meets these criteria, then the
parties may mutually agree to a Licensed Engineer nevertheless mutually acceptable to
them or, failing that, to a Licensed Engineer knowledgeable in the requirements of the
Western Electric Coordinating Council ("WECC").

1.18 "Material Adverse Change" shall mean, with respect to the Seller, if the
Seller, in the reasonable opinion of PacifiCorp, has experienced a material adverse
change in ability to fulfill its obligations under this Agreement, including, but not limited
to, any such change that results in its inability to satisfy the Credit Requirements, unless
either Seller's senior unsecured debt or corporate credit rating shall have a Standard &
Poor's rating of BBB- or better, so long as BBB- is deemed to be investment grade, in
which event a material adverse change means a failure to maintain a credit rating of
BBB- or better.
With respect to PacifiCorp, "Material Adverse Change" means that PacifiCorp's
senior unsecured debt rating (or in the event PacifiCorp has no such senior
unsecured debt rating issued by Standard & Poor's, then its corporate credit
rating) falls below a Standard & Poor's rating of BBB-, so long as Standard &
Poor's deems BBB- to be investment grade.
1.19
"Nameplate Capacity Rating" means the nameplated baseload capacity of
the Facility, expressed in kW, when operated consistent with the manufacturers'
recommended power factor and operating parameters, as set forth in Exhibit A.
1.20 "Net Dependable Capacity" means the baseload capacity of the Facility
can sustain over a specified period at an ambient temperature of 59.5° F, sixty percent
(60%) Relative Humidity, modified for seasonal limitations and reduced by the capacity
required for station service or auxiliaries, unless otherwise supplied by PacifiCorp. For
purposes of this Agreement, Net Dependable Capacity shall be 95,000 kW, subject to
adjustment following final testing of the Facility.
1.21 <cNet Output" means all energy and capacity produced by the Facility and
available for sale, less station use not obtained from other sources and less transformer
and transmission losses and other adjustments, if any.
1.22 "No-Notice" means any form of "no-notice" gas supply or transportation
service, however characterized pursuant to Questar Pipeline Company FERC Gas Tariff,
Rate Schedule NNT, No-Notice Transportation Service 1, or any successor or similar
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tariff, or pursuant to any similar tariff from other gas pipeline or transportation
companies.
1.23 "Point of Delivery" means the high side of the generation step-up
transformer(s) located at the point(s) of interconnection between the Facility and
PacifiCorp's transmission system located at the Facility, as specified in the Generation
Interconnection Agreement and in Exhibit B.
1.24 "Prime Rate" means the publicly announced prime rate or reference rate
for commercial loans to large businesses with the highest credit rating in the United
States in effect from time to time quoted by Citibank, N.A. If a Citibank, N.A. prime rate
is not available, the applicable Prime Rate shall be the announced prime rate or reference
rate for commercial loans in effect from time to time quoted by a bank with $10 billion or
more in assets in New York City, N.Y., selected by the Party to whom interest based on
the prime rate is being paid.
1.25 "Prudent Electrical Practices" means any of the practices, methods and
acts engaged in or approved by a significant portion of the electrical utility industry or
any of the practices, methods or acts, which, in the exercise of reasonable judgment in the
light of the facts known at the time a decision is made, could have been expected to
accomplish the desired result at the lowest reasonable cost consistent with reliability,
safety and expedition. Prudent Electrical Practices is not intended to be limited to the
optimum practice, method or act to the exclusion of all others, but rather to be a spectrum
of possible practices, methods or acts.
1.26 "Replacement Price" means the price at which PacifiCorp, acting in a
commercially reasonable manner, actually purchases for delivery at the Point of Delivery
any energy or capacity required to be but not delivered by Seller pursuant to this
Agreement, plus (i) actual costs reasonably incurred by PacifiCorp in purchasing such
replacement, including Losses, as defined in Section 5.5; and (ii) additional transmission
charges, if any, reasonably incurred by PacifiCorp to the Point of Delivery if not included
in the purchase price, or absent a purchase, by delivery from PacifiCorp's own or
controlled plants or existing power purchase agreements, the market price derived at the
Point of Delivery for such energy or capacity not delivered, as determined by PacifiCorp
in a commercially reasonable manner. An example of how Replacement Price is
calculated is attached hereto and made a part hereof as Exhibit H.
1.27
"Required Facility Documents" means all licenses, permits, plans,
authorizations, and agreements necessary for construction, operation, and maintenance of
the Facility, or such other interim authorizations sufficient to allow the plant to operate
pending issuance of final authorizations or permits.
1.28 "Scheduled Commercial Operation Date" means a date no later than
eighteen (18) months after the Effective Date, but no earlier than January 1, 2006, unless
otherwise mutually agreed.
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1.29
"Scheduled Delivery(ies)" means capacity and energy scheduled by
PacifiCorp for delivery by Seller in accordance with Section 6, up to the Net Dependable
Capacity.
1.30 "Scheduled Maintenance Periods" means those times scheduled by Seller
with advance notice to PacifiCorp as provided in Section 6 unless otherwise mutually
agreed. Schedule Maintenance Periods shall be limited to NERC events PO, PE, and PD
and by mutual agreement of the Parties, NERC events MO, ME and D4 as defined in
Exhibit D, during which time the Facility is shut down or derated for scheduled
maintenance. No Scheduled Deliveries shall be scheduled by PacifiCorp from the
Facility during Scheduled Maintenance Periods without Seller's consent.
1.31 "Standard & Poor's" means Standard & Poor's Rating Group (a division
of McGraw-Hill, Inc.) and any successor thereto.
1.32 "Start-Up Testing" means the completion of start-up tests as set forth in
Exhibit E hereto.
1.33

"Term" has the meaning set forth in Section 2.2 below.

SECTION 2: TERM: COMMERCIAL OPERATION DATE
2.1
This Agreement shall become effective after execution by both Parties and after
approval by the Commission is no longer subject to judicial review ("Effective Date");
provided, however, this Agreement shall not become effective until the Commission has
determined that the prices to be paid for energy and capacity are just and reasonable, and
in the public interest. For purposes of interjurisdictional cost allocation, this Agreement
is a "New QF Contract" under the PacifiCorp Inter-Jurisdictional Cost Allocation
Revised Protocol and, as such, its costs are allocated as a system resource unless any
portion of the cost of this Agreement exceeds the cost PacifiCorp would have otherwise
incurred acquiring comparable resources. In that event, the Revised Protocol assigns
those excess costs on a situs basis. The rates, terms and conditions in this Agreement are
in accordance with the rates, terms and conditions approved by the Commission in
Docket No. 03-035-14 for purchases from qualifying facilities. In addition, for the
purposes of inter-jurisdictional cost allocation, PacifiCorp represents that the costs of this
Agreement do not exceed the costs PacifiCorp would have otherwise incurred acquiring
resources in the market that are defined as "Comparable Resources" in Appendix A to the
Inter-jurisdictional Cost Allocation Revised Protocol. In the event that the Commission
order approving this Agreement contains any condition, that is materially adverse to
either party, the party adversely impacted by the condition may terminate this Agreement
by providing the other party notice within thirty (30) days of the entry of the
Commission's order.

2.2
The term of this Agreement shall commence on the Effective Date and,
except as otherwise provided herein, shall terminate at the end of the twentieth (20th)
Contract Year.
2.3
Time is of the essence of this Agreement, and Seller's ability to meet
certain requirements prior to the Commercial Operation Date and to deliver energy and
capacity by the Scheduled Commercial Operation Date is critically important. Therefore:
2.3.1
No later than six (6) months after the Effective Date, Seller
shall provide Project Development Security as described in Section 8.1;
2.3.2
No later than fourteen (14) months after the Effective Date,
Seller shall provide evidence of available fuel transportation or other
arrangements sufficient to allow it to perform its obligations hereunder, except
that nothing contained herein shall require Seller to obtain any form of NoNotice supply or transportation service, however characterized, or perform any
obligations that would require such No-Notice service.
2.3.3
No later than six (6) months after the Effective Date, Seller
shall obtain and provide to PacifiCorp copies of all governmental permits and
authorizations or such other interim authorizations necessary for construction
of the Facility;
2.3.4
No later than six (6) months after the Effective Date, Seller
shall provide to PacifiCorp written evidence acceptable to PacifiCorp that
Seller has obtained construction financing for the Facility (or alternatively
permanent financing subject only to construction of the Facility and Seller's
execution of the lender's loan documents);
2.3.5
No later than six (6) months after the Commercial
Operation Date, Seller shall provide PacifiCorp with an As-built Supplement
certified by a Licensed Professional Engineer that the As-built Supplement is
substantially the same as Seller's initial design;
2.3.6
No later than seventeen and one-half months (17Vi) from
the Effective Date, Seller shall begin deliveries of Net Output for purposes of
initiating Start-Up Testing, which power shall be paid for in accordance with
Section 5.2; and
2.3.7
No later than eighteen months (18) from the Effective Date,
Seller shall have completed all requirements under Section 1.3 and established
the Commercial Operation Date.
2.4
Seller shall cause the Facility to achieve the Commercial Operation Date
on or before the Scheduled Commercial Operation Date. If the Commercial Operation
Date occurs one (1) or more days after the Scheduled Commercial Operation Date (the

"Delay Period'*), PacifiCorp shall not pay the Seller the Scheduled Deliveries Payment as
defined in Section 5.1 for any days during the Delay Period and the Fixed Capacity
Payment shall be prorated for the month in which the Commercial Operation Date occurs.
Seller shall pay PacifiCorp Delay Damages, equal to the positive difference, if any,
obtained by subtracting the Contract Price from the Replacement Price for any power that
PacifiCorp would have scheduled from the Facility and not delivered, by the Seller, had
the Commercial Operation Date occurred on or before the Scheduled Commercial
Operation Date, up to a total of 120 days, subject to extension pursuant to the provisions
of Section 11.1.4.
SECTION 3: REPRESENTATIONS AND WARRANTIES
3.1

PacifiCorp represents, covenants, and warrants to Seller that:

3.1.1 PacifiCorp is duly organized and validly existing under the laws of
the State of Oregon and duly qualified to do business in Utah.
3.1.2 PacifiCorp has the requisite corporate power and authority to enter
into this Agreement and to perform according to the terms of this Agreement.
3.1.3 PacifiCorp has taken all corporate actions required to be taken by it
to authorize the execution, delivery and performance of this Agreement and the
consummation of the transactions contemplated hereby.
3.1.4 Subject to Commission approval, the execution and delivery of this
Agreement does not contravene any provision of, or constitute a default under,
any indenture, mortgage, or other material agreement binding on PacifiCorp or
any valid order of any court, or any regulatory agency or other body having
authority to which PacifiCorp is subject.
3.1.5 Subject to Commission approval, this Agreement is a valid and
legally binding obligation of PacifiCorp, enforceable against PacifiCorp in
accordance with its terms (except as the enforceability of this Agreement may be
limited by bankruptcy, insolvency, bank moratorium or similar laws affecting
creditors' rights generally and laws restricting the availability of equitable
remedies and except as the enforceability of this Agreement may be subject to
general principles of equity, whether or not such enforceability is considered in a
proceeding at equity or in law).
3.2

Seller represents, covenants, and warrants to PacifiCorp that:

3.2.1 Seller is a limited partnership duly organized and validly existing
under the laws of the State of Nevada and duly qualified to do business in Utah.

3.2.2 Seller has the requisite power and authority to enter into this
Agreement and to perform according to the terms hereof, including all required
regulatory authority to make wholesale sales from the Facility.
3.2.3 Seller's general partner has taken all actions required to authorize
the execution, delivery and performance of this Agreement and the consummation
of the transactions contemplated hereby.
3.2.4 The execution and delivery of this Agreement does not contravene
any provision of, or constitute a default under, any indenture, mortgage, or other
material agreement binding on Seller or any valid order of any court, or any
regulatory agency or other body having authority to which Seller is subject.
3.2.5 Subject to Commission approval, this Agreement is a valid and
legally binding obligation of Seller, enforceable against Seller in accordance with
its terms (except as the enforceability of this Agreement may be limited by
bankruptcy, insolvency, bank moratorium or similar laws affecting creditors'
rights generally and laws restricting the availability of equitable remedies and
except as the enforceability of this Agreement may be subject to general
principles of equity, whether or not such enforceability is considered in a
proceeding at equity or in law).
3.2.6 The Facility is and shall for the term of this Agreement continue to
be a "qualifying facility" ("QF") as that term is defined for a plant meeting
Seller's plant's qualifying criteria in the version of 18 C.F.R. Part 292 in effect on
the date of Seller's filing of self-certification of QF status with the Federal Energy
Regulatory Commission ("FERC"). If based on a good faith belief that Seller's
circumstances have changed, PacifiCorp may require Seller to provide PacifiCorp
with a written legal opinion from an attorney in good standing in the State of Utah
stating that the Facility is a QF and providing sufficient proof (including copies of
all documents and data as PacifiCorp may request) demonstrating that Seller has
maintained the Facility as a QF.
SECTION 4 : DELIVERY OF POWER
4.1
Commencing on the Commercial Operation Date and continuing through
the term of this Agreement, Seller shall sell and make available to PacifiCorp the entire
Net Output scheduled by PacifiCorp from the Facility at the Point of Delivery.
4.2
Seller shall meet an eighty-five percent (85%) monthly availability factor
for Scheduled Deliveries. For the purpose of this section, Scheduled Maintenance
Periods shall be excluded from the calculation of the monthly availability factor, except if
the Scheduled Maintenance Period shall extend for a full calendar month or more, the
monthly availability factor for such calendar month shall be deemed to be eighty-five
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percent (85%). An example of how the availability factor is calculated is attached hereto
and made apart hereof as Exhibit K.
4.3
Absent agreement of the parties otherwise, PacifiCorp shall not schedule
and Seller shall not deliver less than eighty percent (80%) of Net Dependable Capacity
during any Scheduled Deliveries, and PacifiCorp shall not schedule and Seller shall not
be required to provide more than two (2) Facility starts in any calendar day.
4.4
Upon completion of construction of the Facility, Seller shall provide
PacifiCorp an As-built Supplement to specify the actual Facility as built. The As-built
Supplement must be reviewed and certified by a Licensed Professional Engineer pursuant
to Section 2.3.5 of this Agreement. Seller generally shall design the plant in
conformance with the Nameplate Capacity Rating specified in Exhibit A and will not
substantially modify, replace, or add to existing equipment, except with the written
consent of PacifiCorp. To the extent not otherwise provided in the Generation
Interconnection Agreement, all costs associated with the modifications to PacifiCorp's
interconnection facilities or electric system occasioned by or related to the
interconnection of the Facility with PacifiCorp's system, or any increase in generating
capability of the Facility, or any increase of delivery of Net Dependable Capacity from
the Facility, shall be borne by Seller.
SECTIONS: PURCHASE PRICES
5.1
PacifiCorp shall pay Seller the prices stated below for all Scheduled
Deliveries of Net Output up to Net Dependable Capacity. These payments shall consist
of a fixed capacity payment and variable energy payment.
Scheduled Deliveries Payment = Variable Energy Payment + Fixed
Capacity Payment
Where:
5.1.1 Variable Energy Payment = The sum of the following for all Scheduled
Delivery hours in a billing month:
Heat RateYcar times the Daily Gas Price times the hourly generation
output, measured in kWh.
"Heat Rateyca," is the generator heat rate in Btu per kWh by
Contract Year as listed in Exhibit C.
Daily Gas Price is the gas price applied to the Heat Ratey^ and
shall be the sum of the following components:
(a) the midpoint of the Gas Daily index for the Kern River
Opal plant, plus
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(b) $0.13 per MMBtu and 1.6% shrinkage (subject to actual
change in Questar Pipeline firm tariff T-l after May 20,
2004), plus
(c) $0.09/MMBtu and 1.5% shrinkage (subject to actual
change in Questar Gas Company firm tariff FT-1 after
May 20,2004).
If the midpoint of the Gas Daily index for the Kern River Opal
plant or any replacement of that index ceases to be published
during the Term, PacifiCorp shall select as a replacement a
substantially equivalent index that, after any appropriate or
necessary adjustments, provides the most reasonable substitute for
the index in question. PacifiCorp's selection shall be subject to
Seller's consent, which Seller shall not unreasonably withhold,
condition or delay.
5.1.2 Fixed Capacity Payment = Fixed Capacity Priceyear divided by 12 times
Net Dependable Capacity in each billing month.
Where the Fixed Capacity PriceYcar is the sum of the Capital Capacity
PriceYcar and the O&M Capacity Priceyear, both as set out in Exhibit C
hereto. The Fixed Capacity Priceyegr shall be adjusted (either positively or
negatively) by the adjustment in the values set out at Exhibit C hereto
computed in accordance with Section 5.6 hereof.
5.2
During hours that are not Scheduled Deliveries and the Seller chooses to
sell power to PacifiCorp, PacifiCorp shall pay the Seller for the energy delivered. The
monthly energy payment shall be 0.93 times the applicable Index Price times the
appropriate Hourly Shaping Factors in Exhibit G times the metered generation output for
those non-Scheduled Delivery hours. In the event that PacifiCorp dispatches the Facility
at less than Net Dependable Capacity ("Adjusted Net Dependable Capacity") during a
Scheduled Delivery hour, any power delivered by the Seller in excess of the Adjusted Net
Dependable Capacity during a Scheduled Delivery hour shall be paid at 0.93 times the
applicable Index Price times the appropriate Hourly Shaping Factors in Exhibit G times
the quantity of metered generation output minus the Adjusted Net Dependable Capacity.
5.3
If Seller fails for any reason other than Force Majeure to deliver
Scheduled Deliveries from its Facility, Seller shall pay PacifiCorp damages equal to the
positive difference, if any, obtained by subtracting the Contract Price from the
Replacement Price for any Scheduled Deliveries not delivered, which amount shall be a
credit that PacifiCorp shall be entitled to apply against any sums due Seller herein for the
month in which such shortfall occurs, unless the amount of such credit is more than the
amount due from PacifiCorp for such month, in which event such net remaining amount
due PacifiCorp shall be paid by Seller to PacifiCorp on the date PacifiCorp's payment
would have been due.

5.4
The Parties agree that if any future taxes, governmental levies or other
costs associated with emissions or air quality are charged to Seller by fuel suppliers or
other means, the Parties may reopen this contract for the purpose of negotiation as to
how, if at all, such costs should be included in this Agreement, and if so, at what level. In
the event the Parties are unable to reach agreement on these issues, the Parties will seek
Commission review and determination of the issues.
5.5
The volume of energy provided during Scheduled Deliveries and nonScheduled Deliveries to PacifiCorp by Seller each month will be grossed up to account
for Facility specific avoided transmission losses ("Losses") where the Losses are the
system transmission losses equal to 4.92 percent. The grossed up energy volume is
calculated by multiplying 1+Losses times the volume of energy of Scheduled Deliveries
and non-Scheduled Deliveries to PacifiCorp. An example of a Losses calculation is
attached hereto and made a part hereof as Exhibit I.
5.6
Seller may apply an inflation adjustment to the operation and maintenance
component ("O&M Capacity Price", as set out in Exhibit C as updated by each
adjustment, if any, made pursuant to this Section) of the Fixed Capacity Price if inflation
as measured by the annual Consumer Price Index ("CPI") exceeds four percent (4%) for
two (2) consecutive years. If the CPI is less than one and one-quarter percent (1.25%) for
two (2) consecutive years, PacifiCorp may apply an inflation adjustment to the O&M
Capacity Price. The inflation adjustment factor ("IAF") will only be applied based on the
difference between the reported CPI and the base inflation rate of two and one-half
percent (2.5%). The IAF will equal the CPI in the second year minus two and one-half
percent (2.5%). The change to the O&M Capacity Price shall be calculated by
multiplying the sum of 1+ IAF times the O&M Capacity Price of the second consecutive
year and shall apply in the Contract Year following the second consecutive year where
the CPI either exceeds four percent (4%) or is less than one and one-quarter percent
(1.25%) and in all subsequent Contract Years and the adjustment will be inflated at the
base inflation rate of two and one-half percent (2.5%) per year. The CPI measurement
shall be based on calendar year measurements. The O&M Capacity Price, as adjusted for
each year pursuant to the terms hereof, shall become the O&M Capacity Price to be
utilized in computing the Fixed Capacity Price unless and until subject to further
adjustment pursuant to the terms hereof, at which time such recalculated O&M Capacity
Price shall be the component utilized for purposes of the Fixed Capacity Price. An
example of an inflation-related price adjustment is attached hereto and made a part hereof
as Exhibit J.
5.7
PacifiCorp shall pay Seller for prudently-incurred costs for Start-up fuel
for each start-up PacifiCorp requests for Scheduled Deliveries or Day-of Changes to the
Schedule as described in Sections 6.6 and 6.7. For purposes of this Section, "Start-up" is
defined as the period between the time of the Facility start and the time a Facility
generator has synchronized to the PacifiCorp electrical system and is released for
dispatch ("Minimum Sustainable Load"). For a cold start defined as being a start
occurring at least seven (7) days after the last Scheduled Deliveries, PacifiCorp will pay
for one hundred twenty-five (125) MMBtu per gas turbine per start based on the Daily
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Gas Price. For a warm or hot start, PacifiCorp will pay for 63 MMBtu per gas turbine per
start based on the Daily Gas Price. PacifiCorp shall not be liable to pay for costs for
Start-up fuel for any start associated with non-Scheduled Deliveries or for any start
requested for Schedule Deliveries or Day-of Changes to the Schedule if no start is in fact
required for any reason, including but not limited to no start being required because
Seller has been delivering non-scheduled power to PacifiCorp or making sales to other
buyers.
SECTION 6: OPERATION AND CONTROL
6.1
Seller shall operate and maintain the Facility in a safe manner in
accordance with the Generation Interconnection Agreement, Prudent Electrical Practices
and in accordance with the requirements of all applicable federal, state and local laws and
the National Electric Safety Code as such laws and code may be amended from time to
time. PacifiCorp shall have no obligation to purchase Net Output from the Facility to the
extent the interconnection between the Facility and PacifiCorp's electric system is
disconnected, suspended or interrupted, in whole or in part, pursuant to the Generation
Interconnection Agreement, or to the extent generation curtailment is required as a result
of Seller's non-compliance with the Generation Interconnection Agreement.
6.2
Seller may cease operation of the entire Facility or individual units, if
applicable, during Scheduled Maintenance Periods not to exceed forty-five (45) days
each Contract Year (unless otherwise agreed, which agreement will not be unreasonably
withheld). Scheduled Maintenance Periods shall be reasonably determined by Seller and
provided to PacifiCorp at least ninety (90) days prior to the commencement of each
Contract Year, as thereafter adjusted by mutual agreement of the Parties. Seller shall
determine Scheduled Maintenance Periods in consultation with PacifiCorp in a joint
effort to minimize disruption and cost to Seller and to maximize availability of the
Facility during peak periods.
6.3
If all or part of the Facility ceases operation for unscheduled maintenance,
Seller shall promptly notify PacifiCorp of the same including the time when the
shutdown occurred or is expected to occur and the anticipated duration of such shutdown.
Seller shall use reasonable commercial efforts to avoid unscheduled maintenance, to limit
the duration of such unscheduled maintenance, and to perform unscheduled maintenance
during non-peak hours.
6.4
Seller shall have the right, but not the obligation, to interrupt deliveries to
PacifiCorp, on a pro-rata basis, in the event of the following NERC event types: Ul, U2,
U3, SF, MO, ME, PO, and PE as defined on Exhibit D. Seller shall have the right, but
not the obligation, to curtail deliveries to PacifiCorp, on a pro-rata basis, in the event of
the following NERC event types: Dl, D2, D3, D4, and PD, as defined on Exhibit D
hereto. Seller shall not have the right to interrupt or curtail deliveries to PacifiCorp due
to NERC event type NC, as defined on Exhibit D hereto.
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6.5
At least sixty (60) days prior to the commencement of each Contract Year,
PacifiCorp shall provide Seller with an expected, projected schedule for the Facility for
the following Contract Year and, thereafter, of any changes reasonably anticipated. Such
projected schedule shall not be binding on PacifiCorp or the Seller. Seller shall advise
PacifiCorp of any expected changes in the availability of its Facility, including the details
of any such changes.
6.6
PacifiCorp shall have the option, but not the obligation, to schedule on a
daily pre-schedule, capacity and energy for delivery hereunder pursuant to these
scheduling guidelines. Prior to 8:30 a.m. PPT, PacifiCorp shall provide to Seller or
Seller's agent, PacifiCorp's daily pre-schedule quantities by hour for the following
calendar day. Unless modified pursuant to the WECC ISAS Pre-scheduling calendar,
"Pre-Schedule Day" means the business day immediately preceding the day of delivery
unless the day of delivery is Sunday or Monday, in which case the Pre-Schedule Day
shall be the immediately preceding Friday, or unless the day of delivery is Saturday, the
Pre-Schedule Day shall be the immediately preceding Thursday. In the event the PreSchedule day falls on a NERC defined holiday, the pre-schedule requirement shall be
adjusted to reflect such holiday. NERC tags shall be completed in accordance with
NERC guidelines. PacifiCorp may schedule zero (0) or no less than eighty percent (80%)
of the Net Dependable Capacity in any hour of the Scheduled Deliveries unless otherwise
agreed. In the event PacifiCorp has not scheduled day-ahead pre-Scheduled Deliveries
by the time specified herein, zero (0) Scheduled Deliveries shall be imputed for such
following calendar day, and any such request by PacifiCorp will be deemed to be a dayof change to schedule governed by Section 6.7 hereof.
6.7
PacifiCorp shall have the option, but not the obligation, to make schedule
changes within the day of delivery; provided such schedule changes are in conformance
with the accepted practices of the control area operator. Notwithstanding the foregoing,
PacifiCorp shall provide notification to Seller, or Seller's agent, of any changes in the
schedule thirty (30) minutes prior to the next Operating Hour. "Operating Hour" means
the top of the hour and six (6) minutes thereafter. PacifiCorp may change its prescheduled amounts on any given hour within the day of delivery; provided, however that
the Facility has no more than two (2) starts in any day of Scheduled Deliveries and the
change results in Facility output no less than eighty percent (80%) of the Net Dependable
Capacity in any hour unless otherwise agreed. Seller shall use reasonable commercial
efforts to comply with any such request, including, for any increase in deliveries, so long
as Seller is able, using good faith best efforts, to obtain natural gas supplies required for
such additional deliveries. PacifiCorp shall pay all prudently-incurred incremental costs
incurred by Seller in providing such unscheduled deliveries, or in reducing Scheduled
Deliveries, including any penalties prudently incurred by Seller in connection with
delivery or non-delivery of such natural gas; however, in no event will PacifiCorp pay for
Seller to obtain No-Notice gas supply service. Seller shall make documents kept
pursuant to Section 14.3 available to PacifiCorp for audit prior to the time PacifiCorp is
obligated to pay Seller for such incremental costs.
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6.8
Seller shall have the option to sell power to PacifiCorp and PacifiCorp
shall accept such power in any hour outside of Scheduled Deliveries. Seller shall be
compensated for such energy deliveries in accordance with Section 5.2.
SECTION 7: FUEL
Seller shall use commercial reasonable efforts to obtain all natural gas supplies
necessary to make Scheduled Deliveries from the general gas market, and to maintain
transportation arrangements to effect delivery of such natural gas supplies, and shall
promptly notify PacifiCorp if its ability to obtain such supplies appears uncertain.

SECTION 8: SECURITY
8.1
No later than six (6) months after the Effective Date, Seller shall deposit in
a specific deposit account established by PacifiCorp the sum of $500,000 ("Project
Development Security"). For a period of one year from posting, such sum shall earn
interest at a rate equal to the Fidelity Institutional Money Market Funds #59 or a similar
or successor fund used by PacifiCorp for similar purposes. In the event that the
Commercial Operation Date occurs after the Scheduled Commercial Operation Date,
PacifiCorp shall be entitled to withdraw from the Project Development Security deposit
account an amount equal to the Delay Damages. If at anytime during the Delay Period,
the Delay Damages exceed the Project Development Security, then Seller shall deposit
additional funds into the Project Development Security deposit account to return the
Project Development Security to $500,000. After the Commercial Operation Date has
occurred, any funds in the Project Development Security deposit account shall be
transferred to the Default Security account provided for in Section 8.2 for the benefit of
Seller, except that, to the extent the amount of the Project Development Security exceeds
$500,000, then such amount in excess of $500,000 shall be refunded to Seller.
8.2
Seller shall provide default security ("Default Security") for its
performance hereunder. For such purposes, the Default Security shall be composed of
(1) a Letter of Credit to the benefit of PacifiCorp on or before the Scheduled Commercial
Operation Date in the amount of $4,000,000, upon the posting of which PacifiCorp shall
return to Seller the amount of the Project Development Security transferred to the Default
Security account; and (2) a withholding of $71,500 per month by PacifiCorp from
PacifiCorp's payment to the Seller ("Withholding Security") beginning with the billing
for the first calendar month after the Commercial Operation Date and continuing for
forty-two (42) consecutive months ("Withholding Period") or until a minimum
cumulative Default Security of $7,000,000 is collected from or provided by Seller. In the
event that for any particular month wherein PacifiCorp is entitled to withhold $71,500,
PacifiCorp's total payments to Seller are less than $71,500, during the following
month(s), PacifiCorp may withhold not only the $71,500 for that given month, but also
any deficit amounts from previous months whereby PacifiCorp was unable to withhold
the full $71,500. At the end of each Contract Year during the Withholding Period, Seller
shall convert the Withholding Security for the current Contract Year into a Letter of
Credit to the benefit of PacifiCorp, at which time the Withholding Security for that
particular contract year shall be refunded to Seller. In the event that Seller should be
required to pay damages pursuant to Section 5.3 in any month, such sum shall first be
deducted against any Withholding Security for the current Contract Year and thereafter
by draw on the Letter of Credit. To the extent of any draw on the Letter of Credit and/or
any deduction from the Withholding Security, Seller shall, within twenty-five (25) days,
restore the amount of the Withholding Security deducted and, to the extent of a draw on
the Letter of Credit such that the amount of Default Security held by PacifiCorp shall be
the amount as if no such deduction had occurred. PacifiCorp may at any time, or
pursuant to a request by Seller, request a recalculation of the Default Security required
pursuant to this paragraph based upon an assessment of potential default damages. For
purposes hereof, taking the value of the Withholding Security and the Letter of Credit,

the value of the Default Security provided hereunder is $7,000,000. Once the Default
Security accrues to $7,000,000, PacifiCorp shall retain the Default Security for thirty (30)
months. On each January 1st (or next business day) of the next three (3) years following
the end of the thirty (30) month period whereby PacifiCorp holds Default Security of
$7,000,000, Seller may adjust the Letter of Credit for the Default Security downward by
the sum of $996,000. Seller may adjust the Letter of Credit for the Default Security
downward by the sum of an additional $515,000 on June 30 of the year by which Seller
makes its third and final downward adjustment of $996,000 to the Letter of Credit for the
Default Security, provided that Seller has performed in accordance with the terms of this
Agreement. Seller has represented that it may at some future date seek debt financing
(the "Future Debt"). In the event that Seller's senior unsecured debt rating with respect
to the Future Debt (or in the event Seller has no such Future Debt, its corporate credit
rating) has a Standard & Poor's rating of "B33B-"or above (so long as a rating of "BBB-"
is deemed to be investment grade by Standard & Poor's), then Seller's obligations
hereunder shall be abated, and the Withholding Security, if any, and Letter of Credit shall
be released to Seller. At least once annually, any accrued interest on the Withholding
Security shall be returned to Seller. Such interest shall be computed in accordance with
the index provided for in Section 8.1 hereof.
8.3
If requested by PacifiCorp, Seller shall within thirty (30) days provide
PacifiCorp with copies of its most recent annual financial statement prepared in
accordance with generally accepted accounting principles. Seller will provide PacifiCorp
with copies of its most recent unaudited, quarterly financial statement within thirty (30)
days of a request from PacifiCorp.
SECTION 9: METERING
9.1
PacifiCorp shall design, furnish, install, own, inspect, test, maintain and
replace all metering equipment required pursuant to the Generation Interconnection
Agreement.
9.2
Metering shall be performed at the location and in the manner specified in
Exhibit B and the Generation Interconnection Agreement. All quantities of energy
purchased hereunder shall be adjusted to account for electrical losses, if any, between the
point of metering and the Point of Delivery, so that the purchased amount reflects the net
amount of power flowing into PacifiCorp's system at the Point of Delivery.
9.3
PacifiCorp shall periodically inspect, test, repair and replace the metering
equipment as provided in the Generation Interconnection Agreement. If any of the
inspections or tests disclose an error exceeding two percent (2%), either fast or slow,
proper correction, based upon the inaccuracy found, shall be made of previous readings
for the actual period during which the metering equipment rendered inaccurate
measurements if that period can be ascertained. If the actual period cannot be
ascertained, the proper correction shall be made to the measurements taken during the
time the metering equipment was in service since last tested, but not exceeding three (3)
Billing Periods, in the amount the metering equipment shall have been shown to be in
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error by such test. Any correction in billings or payments resulting from a correction in
the meter records shall be settled and/or netted pursuant to Section 10.2.
9.4
To the extent not otherwise provided in the Generation Interconnection
Agreement, all PacifiCorp's costs relating to all metering equipment installed to
accommodate Seller's Facility shall be borne by Seller.
SECTION 10: BILLINGS, COMPUTATIONS AND PAYMENTS
10.1 No later than the twentieth (20th) day of each month, Seller shall provide
to PacifiCorp by facsimile an invoice for amounts due under this Agreement for the
preceding month, along with sufficient detail to allow PacifiCorp to verify the billing.
Within twenty (20) days of its receipt of Seller's invoice, PacifiCorp shall pay all
undisputed amounts by wire transfer or otherwise as reasonably directed by Seller from
time to time.
10.2 Either Party may offset against any payments owed to the other Party
under this Agreement any undisputed amounts incurred after the Effective Date that are
owed to it by the other Party pursuant to any other agreement between the Parties. If
Seller and PacifiCorp disagree on the amount due under this Agreement or any other
agreement, the lower of the amounts due asserted by each Party shall be so netted. After
resolution of the disagreement, the balance (if any) shall be netted with the next payment,
if any, due to either Party, or shall be paid in full within ten (10) days by the owing Party
to the other.
10.3 Parties shall attempt in good faith to resolve any billing disputes within
thirty (30) days. If either Party pays any invoice under protest and its position is
subsequently upheld, or if an error in any billing is discovered within two (2) years of the
date on which it was submitted, interest shall accrue at the rate specified in Section 10.4,
applied to the amount of any billing adjustment from the date the bill was initially paid to
the date of the adjustment.
10.4 Unless otherwise provided herein, any amounts owing after the due date
thereof shall bear interest at the Prime Rate plus two percent (2%) from the date due until
paid; provided however, that the interest rate shall at no time exceed the maximum rate
allowed by applicable law.
SECTION 11: DEFAULT AND REMEDIES
11.1
Agreement:

The following events shall constitute Events of Default under this
11.1.1 Failure of a Party to perform any material obligation imposed upon
that Party by this Agreement (including but not limited to failure to make
a payment when due, failure by Seller to provide adequate security
pursuant to Section 8 or failure by Seller to meet any deadline set forth in
Section 2.3) or breach by a Party of a representation or warranty set forth
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in this Agreement, if such failure or breach is not cured within sixty (60)
days following written notice by registered or certified mail;
11.1.2 Filing of a petition in bankruptcy by or against a Party if such
petition is not withdrawn or dismissed within sixty (60) days after it is
filed;
11.1.3 Seller's failure to cure any material default under any material
Facility financing agreement or other material debt instrument entered into
by Seller if Seller has failed to cure the default within the time allowed for
a cure under such agreement or instrument unless the event out of which
the asserted default arose is in formal arbitration pursuant to an arbitration
clause in an agreement of which Seller is a party, or litigation.
11.1.4 Seller's failure to cause the Facility to achieve a Commercial
Operation Date on or before the date that occurs 120 days after the
Scheduled Commercial Operation Date. If the Commercial Operation
Date has not occurred ninety (90) days after the Scheduled Commercial
Operation Date and Seller reasonably believes that it cannot cause the
Facility to achieve the Commercial Operation Date within the 120-day
period, Seller shall have the option to deposit an additional $120,000 in
the Project Development Security account, in which event Seller shall
have an additional thirty (30) days beyond the 120-day period to achieve
the Commercial Operation Date.
11.1.5 A Materia] Adverse Change has occurred with respect to Seller and
Seller fails to provide such performance assurances as are reasonably
requested by PacifiCorp, including without limitation the posting of
additional Default Security or the maintenance or renewal of Default
Security pursuant to Section 8.2, within fifteen (15) days from the date of
such request.
A Material Adverse Change has occurred with respect to PacifiCorp and
PacifiCorp fails to provide reasonable performance assurances within
fifteen days (15) of the date Seller makes such a request.
11.1.6 Seller's failure to cure any material default under the Generation
Interconnection Agreement within the time allowed for a cure under such
agreement.
11.2 In the event of a material uncured Event of Default hereunder that
materially impacts its ability to perform hereunder, the non-defaulting Party may
terminate this agreement by delivering written notice to the other party by registered or
certified mail and, following the relevant cure period specified in Section 11.1 for the
relevant Event of Default, may pursue any and all legal or equitable remedies provided
by law or pursuant to this Agreement. The rights provided in this Section 11 are
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cumulative such that the exercise of one or more rights shall not constitute a waiver of
any other rights.
11.3 If Seller fails to provide energy to PacifiCorp for an eighteen (18) month
period after the Commercial Operation Date, Seller may not require PacifiCorp to
purchase energy or capacity from the Facility by requesting a new or modified agreement
between the Parties with pricing terms different from the then-prevailing avoided cost
rates but in no event to exceed the pricing terms herein prior to the date that would apply
pursuant to Section 2.2.
11.4 If this Agreement is terminated as a result of Seller's default, Seller shall
pay PacifiCorp the positive difference, if any, obtained by subtracting the Contract Price
from the Replacement Price for any energy and capacity that Seller was otherwise
obligated to provide for thirty-six (36) months following the termination date of this
Agreement. Amounts owed by Seller pursuant to this paragraph shall be due within five
(5) business days after any invoice from PacifiCorp for the same.
11.5 If this Agreement is terminated as a result of a material default of Seller,
PacifiCorp may foreclose upon any Default Security provided pursuant to Section 8.2 to
satisfy any amounts that Seller owes PacifiCorp arising from such default.
11.6 PacifiCorp recognizes that Seller may seek to obtain debt financing for
the Facility and PacifiCorp hereby agrees to cooperate reasonably with Seller's efforts to
secure such financing, and to provide Seller and its lenders on a timely basis with such
consents and related documents, as are reasonably requested by the lenders and
reasonably acceptable to PacifiCorp.
SECTION 12: INDEMNIFICATION. LIABILITY AND INSURANCE
12.1

Indemnities.
12.1.1 Seller agrees to release, indemnify and hold harmless PacifiCorp,
its directors, officers, agents, and representatives against and from
any and all loss, claims, actions or suits, including costs and
attorney's fees, both at trial and on appeal, resulting from, or
arising out of or in any way connected with, the facilities on
Seller's side of the Point of Delivery, or Seller's operation and/or
maintenance of the Facility, including without limitation any loss,
claim, action or suit, for or on account of injury, bodily or
otherwise, to, or death of, persons, or for damage to, or destruction
or economic loss of property belonging to PacifiCorp, Seller or
others, excepting only such loss, claim, action or suit as may be
caused solely by the fault or gross negligence of PacifiCorp, its
directors, officers, employees, agents or representatives.
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12.1.2 PacifiCorp agrees to release, indemnify and hold harmless Seller,
its directors officers, agents and representatives against and from
any and all loss, claims, actions or suits, including costs and
attorney's fees, both at trial and on appeal, resulting from, or
arising out of or in any way connected with, the energy delivered
by Seller hereunder after the Point of Delivery or with facilities on
PacifiCorp's side of the Point of Delivery or PacifiCorp's
operation and/or maintenance of its facilities, including without
limitation any loss, claim, action or suit, for or on account of
injury, bodily or otherwise, to, or death of, persons, or for damage
to, or destruction or economic loss of property, excepting only
such loss, claim, action or suit as may be caused solely by the fault
or gross negligence of Seller, its directors, officers, employees,
agents or representatives.
12.2 Nothing in this Agreement shall be construed to create any duty to, any
standard of care with reference to, or any liability to any person not a party to this
Agreement. No undertaking by one party to the other under any provision of this
Agreement shall constitute the dedication of that party's system or any portion thereof to
the other party or to the public, nor affect the status of PacifiCorp as an independent
public utility corporation or Seller as an independent entity.
12.3 Neither Party hereto shall be liable to the other for special, punitive,
indirect or consequential damages, whether arising from contract, tort (including
negligence), strict liability or otherwise.
12.4 Each party hereto shall comply with any applicable laws, including
Workers Compensation Laws.
12.5 Without limiting any liability or any other obligations of Seller, Seller
shall secure and continuously carry with Best A-rated insurers or better the following
insurance coverage:

<^|^x/

12.5.1

All Risk Property insurance providing coverage in an
amount at least equal to the full replacement value of the
Facility against "all risks" of physical loss or damage,
including coverage for earth movement, flood and boiler
and machinery. The Risk policy may contain separate sublimits and deductibles subject to insurance company
underwriting guidelines.
The Risk Policy will be
maintained in accordance with the terms available in the
insurance market for similar facilities.

12.5.2

Employers Liability insurance with a minimum limit of
$1,000,000, to the extent Seller has employees.
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12.5.3

Commercial General Liability insurance, to include
contractual liability, with a minimum single limit of
$1,000,000 to protect against Seller's liability for injury to
persons or damage to property stemming from this
Agreement. To the extent available without significant
additional cost, such policy required herein shall include i)
provisions or endorsements naming PacifiCorp, its Board
of Directors, Officers and employees as additional insured,
and ii) cross liability coverage so that the insurance applies
separately to each insured against whom claim is made or
suit is brought, even in instances where one insured claims
against or sues another insured.

12.5.4

Business Automobile Liability insurance with a minimum
single limit of $1,000,000 for bodily injury and property
damage with respect to vehicles, if any, whether owned,
hired or non-owned, assigned to or used in connection with
this Agreement.

12.5.5

To the extent reasonably available, all liability policies
required by this Agreement shall include provisions that
such insurance is primary insurance with respect to the
interests of PacifiCorp and that any other insurance
maintained by PacifiCorp is excess and not contributory
insurance with the insurance required hereunder, and
provisions that such policies shall not be cancelled or their
limits reduced without 1) ten (10) days prior written notice
to PacifiCorp if canceled for non-payment of premium, or
2) thirty (30) days prior written notice to PacifiCorp if
cancelled for any other reason. A certificate in the form
satisfactory to PacifiCoip certifying to the issuance of such
insurance shall be furnished to PacifiCorp. Commercial
General Liability coverage written on a "claims-made"
basis, if any, shall be specifically identified on the
certificate. If requested by PacifiCorp, a copy of each
insurance policy, certified as a true copy by an authorized
representative of the issuing insurance company, shall be
furnished to PacifiCorp.

12.5.6

Insurance coverage, if provided on a "claims-made" basis,
shall be maintained by Seller for a minimum period of two
(2) years after the completion of this Agreement and for
such other length of time necessary to cover liabilities
arising out of the activities under this Agreement.
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SECTION 13: FORCE MAJEURE
13.1 As used in this Agreement, "Force Majeure" or "an event of Force
Majeure" means any cause beyond the reasonable control of the Seller or of PacifiCorp
that, despite the exercise of due diligence, such party is unable to prevent or overcome.
By way of example, Force Majeure may include but is not limited to acts of God, fire,
flood, storms, wars, hostilities, civil strife, strikes, and other labor disturbances,
earthquakes, fires, lightning, epidemics, sabotage, restraint by court order or other delay
or failure in the performance as a result of any action or inaction by or on behalf of a
public authority which is in each case (i) beyond the reasonable control of such a party,
(ii) by the exercise of reasonable foresight, such party could not reasonably have been
expected to avoid, and (iii) by the exercise of due diligence, such party shall be unable to
overcome, except that nothing contained herein shall effect the obligation to pay. Force
Majeure, however, specifically excludes the cost or market availability of fuel or motive
force to operate the Facility or changes in market conditions that affect the price of
energy or transmission.
13.2 If either party is rendered wholly or in part unable to perform its
obligation under this Agreement because of an event of Force Majeure, both Parties shall
be excused from whatever performance is affected by the event of Force Majeure,
provided that:
13.2.1 the non-performing party shall promptly give notice to the other of
the Force Majeure event excusing performance. Within one (1) week after the
occurrence of the Force Majeure, the non-performing party shall give the other
party written notice describing the particulars of the occurrence; and
13.2.2 the suspension of performance shall be of no greater scope and of
no longer duration than is reasonably required by the Force Majeure; and
13.2.3 the non-performing party uses reasonable commercial efforts to
remedy its inability to perform.
13.3 No obligations of either party which arose before the Force Majeure
causing the suspension of performance shall be excused as a result of the Force Majeure.
13.4 Neither party shall be required to settle any strike, walkout, lockout or
other labor dispute on terms which, in the sole judgment of the party involved in the
dispute, are contrary to the party's best interests.
13.5 PacifiCorp may terminate the Agreement if Seller fails to remedy Seller's
inability to perform, due to a Force Majeure event, within six (6) months after the
occurrence of the event unless Seller is diligently pursuing the remedy of such event and
has good-faith efforts underway to remedy such non-performance. For example, if
related to facility repair, so long as Seller has with reasonable diligence pursued the
repair but has been unable to do so due to lead times and parts availability, then no

termination right shall apply up to a period of eighteen (18) months from the date of the
occurrence of the event. However, if Seller has failed to remedy Seller's inability to
perform, due to a Force Majeure event, within eighteen (18) months after the occurrence
of the event, PacifiCorp may terminate the Agreement and Seller is bound by Section
11.3.
SECTION 14: RIGHT TO AUDIT
14.1
PacifiCorp and Seller shall have the right, upon reasonable notice to the
other and during regular business hours and without unduly interfering with the conduct
of the other's business, to access all of PacifiCorp's or Seller's records pertaining to
invoices under this Agreement including but not limited to documents related to Day-of
Changes to the Schedule pursuant to Section 6.7 and any recalculation pursuant to
Section 8, and to audit the reports, data, calculations and invoices that must be retained or
provided under this Agreement. Each party shall bear their own costs of performing such
audit; provided, however, that each Party agrees to cooperate with such audit and shall
not charge the other for any reasonable costs (including without limitation the cost of
photocopies) that the other may incur as a result of such audit. Each party shall have two
(2) years from the date on which a billing statement is received to audit and to challenge
that billing statement.
14.2
Should the audit discover a billing error or errors that resulted in an
overpayment by Purchaser, the Seller shall refund to PacifiCorp the amount of the
overpayment plus interest thereon from the date such overpayment was made by
PacifiCorp to (but not including) the date PacifiCorp actually receives the refund thereof
from the Seller, such interest to be at an annual rate equal to the Prime Rate in effect on
the date such overpayment was made by PacifiCorp plus two percent (2%), provided
however, that the interest rate shall at no time exceed the maximum rate allowed by
applicable law. Should the audit discover a billing error or errors that resulted in an
underpayment by PacifiCorp, PacifiCorp shall pay to the Seller the amount of the
underpayment plus interest thereon from the Due Date thereof to (but not including) the
date the Seller actually receives the payment thereof from PacifiCorp, such interest to be
at an annual rate equal to the Prime Rate in effect on the date such underpayment was
made by PacifiCorp plus two percent (2%), provided however, that the interest rate shall
at no time exceed the maximum rate allowed by applicable law.
14.3
PacifiCorp and Seller shall maintain for a period of two (2) years records,
including bills and invoices, related to the calculation of payment prices and other
material terms herein. Seller shall maintain for a period of two (2) years records,
including but not limited to bills and invoices, documenting Seller's incremental costs,
including any penalties, incurred in providing unscheduled deliveries or in reducing
Scheduled Deliveries.

SECTION 15: SEVERAL OBLIGATIONS
Nothing contained in this Agreement shall ever be construed to create an
association, trust, partnership or joint venture or to impose a trust or partnership duty,
obligation or liability between the Parties.
SECTION 16: CHOICE OF LAW
This Agreement shall be interpreted and enforced in accordance with the laws of
the State of Utah, excluding any choice of law rules which may direct the application of
the laws of another jurisdiction.
SECTION 17: PARTIAL INVALIDITY
It is not the intention of the Parties to violate any laws governing the subject
matter of this Agreement. If any of the terms of the Agreement are finally held or
determined to be invalid, illegal or void as being contrary to any applicable law or public
policy, all other terms of the Agreement shall remain in effect. If any terms are finally
held or determined to be invalid, illegal or void, the Parties shall enter into negotiations
concerning the terms affected by such decision for the purpose of achieving conformity
with requirements of any applicable law and the intent of the Parties to this Agreement.
SECTION 18: WAIVER
Any waiver at any time by either party of its rights with respect to a default under
this Agreement or with respect to any other matters arising in connection with this
Agreement must be in writing, and such waiver shall riot be deemed a waiver with respect
to any subsequent default or other matter.
SECTION 19: GOVERNMENTAL JURISDICTION AND AUTHORIZATIONS
This Agreement is subject to the jurisdiction of the Commission. Upon
reasonable request, either Party shall submit to the other Party copies of all local, state
and federal licenses, permits and other approvals as then may be required by law relating
to this Agreement or the Facility. Each Party shall maintain all local, state and federal
licenses, permits and other approvals as may be required to fully perform hereunder.
Each Party shall support the other in obtaining and maintaining such approvals, except
that nothing herein shall require either Party to intervene or otherwise participate in any
proceeding in support of the other.
SECTION 20: SUCCESSORS AND ASSIGNS
This Agreement and all of the terms hereof shall be binding upon and inure to the
benefit of the respective successors and assigns of the Parties. No assignment hereof by
either Party shall become effective without the written consent of the other Party being
first obtained and such consent shall not be unreasonably withheld. Notwithstanding the

foregoing, either Party may assign this Agreement without the other Party's consent to a
lender or venture partner as part of a financing transaction or as part of (a) a sale of all or
substantiaffy atf or some of*the assigning Party's assets, or (b) a merger, consolidation or
other reorganization of the assigning Party.
SECTION 21: MEDIATION
If the Parties are unable to resolve a dispute with respect to this Agreement, either
Party may send a notice to the other requesting a meeting at which senior officers or
officials of the Parties will attempt to resolve the dispute. If the Parties are unable to
resolve the dispute within ten (10) Days after the meeting notice is received by the Party
to whom it is directed, or such longer period as the Parties may agree, then either Party
may initiate mediation procedures at the Commission as set forth herein. If the mediator
is unable to resolve the dispute between the parties to the reasonable satisfaction of both
Parties, either Party may file a pleading requesting agency action to interpret and/or
enforce provisions of this Agreement. The Parties shall request that the Commission use
all reasonable efforts to render a written decision setting forth its findings and
conclusions promptly. Each Party shall bear its own attorneys' fees and costs of pursuing
the Commission mediation and action on the Agreement. Each of the Parties irrevocably
consents and agrees that any legal action or proceedings with respect to this Agreement
must be brought for mediation and/or decision before the Commission prior to the filing
of any action in the courts of the State of Utah and that, by execution and delivery of this
Agreement, each Party accepts the primary jurisdiction of the Commission to resolve
disputes concerning this Agreement.
SECTION 22: ENTIRE AGREEMENT
22.1 This Agreement supersedes all prior agreements, proposals,
representations, negotiations, discussions or letters, whether oral or in writing, regarding
PacifiCorp's purchase of Net Output from the Facility on and after the Commercial
Operation Date. No modification of this Agreement shall be effective unless it is in
writing and signed by both Parties.
22.2 By executing this Agreement, each Party releases the other from any
claims, known or unknown, that may have arisen prior to the Effective Date with respect
to the Facility and any predecessor facility proposed to have been constructed on the site
of the Facility.
SECTION 23: NOTICES
23.1 All notices except as otherwise provided in this Agreement shall be in
writing, shall be directed as follows and shall be considered delivered if delivered in
person or when deposited in the U.S. Mail, postage prepaid by certified or registered mail
and return receipt requested
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To Seller:

All Notices:
Desert Power, L.P.
2603 Augusta Drive
Suite 880
Houston, Texas 77057
Attention:
Catherine M. Fonfara
Vice President & Manager
Phone: (713)572-2244
Facsimile: (713)572-2255
Duns: 02-026-2429
Federal ID #76-0675833
AIJ Invoices:
Desert Power, L.P.
2603 Augusta Drive
Suite 880
Houston, Texas 77057
Attention:
Catherine M. Fonfara
Vice President & Manager
Phone: (713)572-2244
Facsimile: (713)572-2255
Scheduling:
Roger Swenson
Phone: (801) 532-2043 ext. 529
Cell: (801)541-2272
Facsimile: (801) 534-1407
Confirmation:
Robert D. Stone, Plant Manager
Phone: (801) 363-5023 or (801) 363-5018
Cell: (801)381-1375
Facsimile: (801) 363-5027

28

Payments:
Desert Power, L.P.
2603 Augusta Drive
Suite 880
Houston, Texas 77057
Attention:
Catherine M. Fonfara
Vice President & Manager
Phone: (713)572-2244
Facsimile: (713)572-2255
Wire Transfer:
Bank: JP Morgan Chase Bank
ABA: 113-000-609
Acct: 766-0908-9822
For the Account of Desert Power, L.P.
Credit and Collections:
Desert Power, L.P.
2603 Augusta Drive
Suite 880
Houston, Texas 77057
Attention:
Catherine M. Fonfara
Vice President & Manager
Phone: (713)572-2244
Facsimile: (713)572-2255
With Additional Notices of an Event of Default
or Potential Event of Default to:
Stephen F. Mecham, Esq.
Callister Nebeker & McCullough
Gateway Tower East, Suite 900
10 East Temple
Salt Lake City, Utah 84133
Phone: (801)530-7316
Facsimile: (801)364-9127
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AH Notices:
PacifiCorp
Street: 825 NE Multnomah Street
City: Portland, OR 97232
Attn: Contract Administration, Suite
600
Phone: (503) 813 - 5952
Facsimile: (503) 813 - 6291
Duns: 00-790-9013
Federal Tax ID Number: 930246090
Invoices:
Attn: Back Office, Suite 600
Phone: (503) 813-5585
Facsimile: (503) 813-5580
Scheduling:
Attn: Resource Planning, Suite
600
Phone: (503) 813 - 6090
Facsimile: (503) 813-6265
Payments:
Attn: Back Office, Suite 600
Phone:(503) 813 - 5585
Facsimile: (503) 813 - 5580
Wire Transfer:
BNK. Bank One N.A.
ABA: 071000013
ACCT: 55-44688
NAME: PacifiCorp Wholesale
Credit and Collections:
Attn: Credit Manager, Suite 1800
Phone:(503)813-5684
Facsimile: (503) 813 - 5609
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With additional Notices of an
Event of Default or Potential
Event of Default to:
Attn: Andrew P. Haller, Esq. and
Jeremy D. Weinstein, Esq.
Phone: (503) 813-6266 and (925)
943-3103

Facsimile: (503) 813-7262 and
(925)943-3105
23.2 The Parties may change the person to whom such notices are addressed, or
the address to which notice shall be sent by providing written notices thereof in
accordance with this Section.

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
executed in their respective names as of the date first above written.
PacifiCoip

Name: Stan K Watters
Title: SVP, Commercial & Trading

STATE OF OREGON)
COUNTY OF MULTNOMAH)
Subscribed and sworn to before me this ffif

by i-5fr«

day o f ^ W ^ / w ^

2004

A

K. UeH*r$

My commission expires:

STATE OF TEXAS)
COUNTY OF HARRIS)
Subscribed and sworn to before me
by Charles
Darling, IV
rles M. Darlinz.
TV.
ll ^ ' ^

day of OgPf€jrT\o€>r
\il
WENDY CHANEY
MY COMMISSION EXPIRES

Odd* 21,2007
3*rm\, .

My commission expires:

10-21-200-?
Notary Public
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EXHIBIT A
DESCRIPTION OF SELLER'S FACILITY
Seller's Facility:

Seller's Facility consists of two gas-fired turbines and generator sets
manufactured by Hitachi under license from General Electric with a steam
turbine and generator set. More specifically, the Facility generates power
through its gas-fired turbine genset with heat recovery through a heat
recovery steam generator (with available supplemental firing) powering a
steam turbine genset.

Nameplate Capacity Rating:

Approximately 125 MW baseload, under the following
conditions: 59.5° F @ sixty percent (60%) relative
humidity at mean sea level.

Identify the maximum output of the generator(s) and describe any differences between that
output and the Nameplate Capacity Rating: As installed, estimated output including
supplemental firing, is approximately 95 MW; Nameplate Capacity Rating will be approximately
125 MW. Differences are attributable to de-rating of the turbines for altitude and ambient
conditions and for available steam.
Station service requirements are described as follows: Approximately 3 MW per hour at full
operation.
Location of the Facility: The Facility has been constructed and will be expanded in the vicinity
of the Rowley Substation in Tooele County, Utah. The location is more particularly described
as follows:
All of Lots 1 and 2, Desert Power Planned Unit Development, according to the official plat
thereof recorded October 4, 2001 as Entry No. 170027 in Book 707 of Plats at page 841 in the
Tooele County Recorder's Office, and all easements and rights-of-way appurtenant thereto.
Power factor requirements: The power factor shall be consistent with the Generation
Interconnection Agreement requirements between PacifiCorp and Desert Power, L.P., as such
agreement may be subsequently modified and/or in effect from time to time."

? T
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EXHIBIT B
POINT OF DELIVERY / PARTIES' INTERCONNECTION FACILITIES

The high Side of Seller's transformer(s) at the Rowley substation, Tooele County, Utah.
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EXHIBIT C
O&M CAPACITY PRICE

Year
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025

Capital Capacity Price
$ 54.15
$ 58.74
$ 63.52
$ 65.11
$ 66.74
$ 68.41
$ 70.12
s 71.87
$ 73.67
$ 75.51
$ 77.40
$ 79.33
$ 81.31
s 83.35
$ 85.43
$ 87.57
$ 89.75
$ 92.00
$ 94.30
$ 96.66

O&M Capacity Price
$ 24.27
$ 27.97
$ 31.85
$ 32.65
$ 33.46
$ 34.30
S 35.16
$ 36.04
S 36.94
$ 37.86
$ 38.81
$ 39.78
$ 40.77
41.79
s 42.84
$
$ 43.91
s 45.01
$ 46.13
$ 47.28
$ 48.47

Heat Rate
8,837
8,139
7,829
7,835
7,845
7,846
7,844
7,844
7,845
7,845
7,843
7,842
7,841
7,840
7,839
7,838
7,836
7,836
7,836
7,836

During any Scheduled Delivery hour in which PacifiCorp dispatches the
Facility at less than Net Dependable Capacity, the Heat RateYcar shall be
multiplied by the Heat Rate Multiplier corresponding to the Facility output
level as a % of Net Dependable Capacity.
For the time period following July 1, 2007:
% of Net Dependable Capacity
100.0%
83.6%
79.4%
66.7%
58.0%
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Heat Rate Multiplier*
100.0%
102.7%
103.5%
106.8%
109.8%

For the time period prior to July 1,2007:
% of Net Dependable Capacity
100.0%
79.8%
74.8%
59.8%
50.0%

Heat Rate Multiplier*
100.0%
106.3%
108.7%
120.8%
131.5%

* Linear interpolation shall apply between dispatch levels.
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EXHIBIT D
NERC EVENT TYPES

Event Type 1 Description of Outages
Unplanned (Forced) Outage - Immediate - An outage that requires immediate
removal of a unit from service, another outage state or a Reserve Shutdown state.
Ul'
This type of outage results from immediate mechanical/electrical/hydraulic
control systems trips and operator-initiated trips in response to unit alarms.
Unplanned (Forced) Outage - Delayed - An outage that does not require
U2'
immediate removal of a unit from the in-service state but requires removal within
six (6) hours. This type of outage can only occur while the unit is in service.
Unplanned (Forced) Outage - Postponed - An outage that can be postponed
beyond
six hours but requires that a unit be removed from the in-service state
U3'
before the end of the next weekend. This type of outage can only occur while the
unit is in service.
Startup Failure - An outage that results from the inability to synchronize a unit
within a specified startup time period following an outage. A startup period
begins with the command to start and ends when the unit is synchronized. An SF
SF1
begins when the problem preventing the unit from synchronizing occurs. The SF
ends when the unit is synchronized or another SF occurs.

MO

ME

PO

PE

Maintenance Outage - An outage that can be deferred beyond the end of the next
weekend, but requires that the unit be removed from service before the next
planned outage. (Characteristically, a MO can occur any time during the year, has
a flexible start date, may or may not have a predetermined duration and is usually
much shorter than a PO.)
Maintenance Outage Extension - An extension of a maintenance outage (MO)
beyond its estimated completion date. This is typically used where the original
scope of work requires more time to complete than originally scheduled. Do not
use this where unexpected problems or delays render the unit out of service
beyond the estimated end date of the MO.
Planned Outage - An outage that is scheduled well in advance and is of a
predetermined duration, lasts for several weeks and occurs only once or twice a
year. (Boiler overhauls, turbine overhauls or inspections are typical planned
outages.)
Planned Outage Extension - An extension of a planned outage (PO) beyond its
estimated completion date. This is typically used where the original scope of
work requires more time to complete than originally scheduled. Do not use this
where unexpected problems or delays render the unit out of service beyond the
estimated end date of the PO.

These event types are all contributors to the FOR & EFOR calculations.
Exhibit D Page 1

Event Type

Dl2
D22
D3Z

D4

PD

Event Type

NC

2

Description of Deratings - Restrictions
Unplanned (Forced) Derating - Immediate - A derating that requires an immediate
reduction in capacity.
Unplanned (Forced) Derating - Delayed - A derating that does not require an
immediate reduction in capacity but requires a reduction in capacity within six (6)
hours.
Unplanned (Forced) Derating - Postponed - A derating that can be postponed
beyond six hours but requires a reduction in capacity before the end of the next
weekend.
Maintenance Derating - A derating that can be deferred beyond the end of the next
weekend but requires a reduction tn capacity before the next Planned Outage
(PO). A D4 can have a flexible start date and may or may not have a
predetermined duration.
Planned Derating - A derating that is scheduled well in advance and is of a
predetermined duration. (Periodic derating for tests, such as weekly turbine valve
tests, should not be reported as PD's. Report deratings for these types as
Maintenance Deratings (D4).

Description of Other Reportable Events
Noncurtailing Event - An event that exists whenever equipment or major
components are removed for maintenance, testing, or other purposes that does not
result in a unit outage or derating.
Noncurtailing Event - An event that exists whenever a unit is being intentionally
dispatched at a level less than its full capacity, when the designated capacity
would otherwise be at full capacity, because of lack of demand on the system.

These event types are all contributors to the EFOR calculations.
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EXHIBIT E
START-UP TESTING
Required factory testing includes such checks and tests necessary to determine that the
equipment systems and subsystems have been properly manufactured and installed, function
properly, and are in a condition to permit safe and efficient start-up of the Facility, which may
include but are not limited to:
1.
2.
3.
4.
5.
6.
7.
8.

Pressure tests of all steam system
equipment;
Calibration of all pressure, level, flow,
temperature and monitoring instruments;
Operating tests of all valves, operators,
motor starters and motor;
Alarms, signals, and fail-safe or system
shutdown control tests;
Insulation resistance and point-to-point
continuity tests;
Bench tests of all protective devices;
Tests required by manufacturer of
equipment; and
Complete pre-parallel checks with
PacifiCorp.

Required start-up tests are those checks and tests necessary to determine that all features and
equipment, systems, and subsystems have been properly designed, manufactured, installed
and adjusted, function properly, and are capable of operating simultaneously in such condition
that the Facility is capable of continuous delivery into PacifiCorp's electrical system3 which
may include but are not limited to:
1.
2.
3.
4.
5.
6.
7.
8.
9.

Turbine/generator mechanical runs
including shaft, vibration, and bearing
temperature measurements;
Running tests to establish tolerances and
inspections for final adjustment of bearings,
shaft run-outs;
Brake tests;
Energization of transformers;
Synchronizing tests (manual and auto);
Stator windings dielectric test;
Armature and field windings resistance
tests;
Load rejection tests in incremental stages
from 5,25, 50, 75 and 100 percent load;
Heat runs;
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10.
11.
12.
13.
14.

15.
16.
17.

Tests required by manufacturer of
equipment;
Excitation and voltage regulation operation
tests;
Open circuit and short circuit, saturation
tests;
Governor system steady state stability test;
Phase angle and magnitude of all PT and CT
secondary voltages and currents to
protective relays, indicating instruments and
metering;
Auto stop/start sequence;
Level control system tests; and
Completion of all state and federal
environmental testing requirements.
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EXHIBIT F
FUEL PLAN

Seller shall procure gas in the natural gas marketplace at market prices, plus any
attendant fees, taxes or mark ups, and have it delivered to the Facility by a pipeline serving
the Facility. The only such pipeline currently is owned and operated by Questar Gas
Company but would include any subsequently constructed and operational pipeline capable of
serving the Facility.
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EXHIBIT G
HOURLY SHAPING FACTORS
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Saturday Scalars
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2300
2400

$ 43.50
$ 40.00
TOTAL

Exhibit H Page 1

Replacement Power for Delayed Commercial Operation Date
No data available for 01/01/06 so this data was used
to show calculation methodology.

DOWl

Example
Scheduled Commercial Operations Date:
Commercial Operations Date:
Total Days for Delay Damages:

June 18.2004

Four Corners
Electricity Price Index

lifeifif

11,567

Assumptions
1. Company would schedule Desert Power on a day-ahead basis as if the resource was available.
2. Company would make no capacity or energy payment to Desert Power until Commercial Operation Date achieved.
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3. Monthly Capacity Payment would be prorated for unavailable days.
4. Assumed a set gas price for the example. Gas cost inclusive of all charges in section 5.1.1.
5. Not adjusted for line losses, incremental transmissions or other reasonable costs.

Default Damages
Procedure
1 Replacement Power shall be determined for the 36 month period based on PacifiCorp's Regulatory Forward Price Curve at the time of default. If no
Regulatory Forward Price Curve exists, the Replacement Power shall be determined based on the average of PacifiCorp's previous 7-days Forward
Price Curve.
2 Replacement Power volume shall be based on Desert Power's Net Dependable Capacity at the 85 percent monthly availability factor as defined in
Section 4.2.
3 Net Replacement Cost would be the difference of the Contract Price times the replacement power volume minus the Replacement Price times the
replacement power volume.
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EXHIBIT I
LINE LOSSES
Desert Power Line Losses
Proxy Losses (MW)

[MW

Losses: 4.30%

Losses:

46.5
0.80%

MW Rowley to Terminal
.

MW
47 5
47.128

Rowley to Terminal
(net flow)
net at Terminal

49.25

net at Mona

with gen
DP offsets Proxy Unit losses from Mona to Terminal
DP Incurs addftlonal losses from Rowley to Terminal
Net Losses offset by Desert Power ( 1 - 2 )
Offset MW Loss 47.5 MW of DP that goes to Terminal
Total Avoided losses
MW
Rowley use
4 94
DP Terminal
2 12
Total

Desert Power
2 56
2.12

4 68

7 05

1.04924
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Gross up

93.5
MW load on line
(US Mag + DP + Other)

V
EXHIBIT J
INFLATION EXAMPLE

z

] Inflation Adjustment Example with $24.27 as starting capacity value
Calculations for adjustment
CPI
Contract
Adjusted
Required
O&M
yr Inflation
Adjustment
Capacity
1st new 2nd new 3rd
All
4th
5th
7th
8th
6th
(A. Powell)
1
24.27
$
2.70%
2
24.88
$
1.01%
3
25.50
$
1.46%
4
26.14
$
0.99%
5
26.45
26.79
-1.27%
$
1.23%
6
27.11
27.11
$
1.29%
7
27.79
27.79
$
1.31%
28.48
28.48
8
$
1.64%
29.19
29.19
9
$
3.01%
29.92
29.92
10
$
2.69%
30.67
30.67
11
$
4.24%
$32.36
2.94%
31.44
31.44
12
$
5.44%
34.29
$33.17
3.38%
32.22
33.17
13
$
5.88%
35.15 $ 35.76
$34.00
1.73%
33.03
35.15
14
$
4.23%
$34.85
$ 36.03 $ 36.65
33.86
36.65
15
$
3.27%
$35.72
$ 36.93 $ 37.57
34.70
37.57
16
$
6.26%
$36.62
35.57
$ 37.85 $ 38.51 $41.78
8.51%
38.51
17
$
11.01%
38.80 $ 39.47 $ 42.83 $45.67
$37.53
36.46
$
42.83
6.64%
$
18
9.14%
39.77
$38.47
$ 40.46 $ 43.90 $46.82 $ 48.35
37.37
46.82
$
$
3.27%
5.77%
19
40.76
$39.43
38.31
$41.47 $ 45.00 $47.99 $ 49.56 $51.53
49.56
$
$
6.47%
3.97%
20
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EXHIBIT K
AVAILABILITY FACTOR EXAMPLE

I

1

Date
Day j
Mon, May 01, 2006 '
1
2
Tue, May 02, 2006 i
Wed, May 03, 2006
3
4
Thu, May 04, 2006
Fri, May 05, 2006
5
Sat, May 06, 2006
6
7
Sun, May 07, 2006

Prescheduled
LLH
HLH
95
95
95
95
95
80
80

Avar ability
HLH
LLH
%Mti ®?M^&%% '0\
il^SS'ffi^^Sg! 100%
^^•'•'•• ':^ ^^-':?;;:vx'M)
95%
95%
^^•^^^••UJ^icM^^
63%
98%
80 ilwi
100%
100%
80
100%
100%
iljlll'lijiif

iiiiiiiiiiii^liiiiii

mmmmm
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M&mmm
wmmsmm.
mmmmk

r

:

;

;

SBBMii^^^HR^^^^^SEB^M^g

1

FriTMay"l2,~2b06
Sat, May 13,2006
Sun, May 14, 2006
Mon, May 15,2006
Tue, May 16, 2006

12
13
14
15
16

95
80
80
95
95

Thu,Mayl8, 2006
Fri, May 19, 2006
Sat, May 20, 2006
Sun, May 21, 2006
Mon, May 22,2006
Tue, May 23, 2006
Wed, May 24, 2006
Thu, May 25, 2006
Fri, May 26, 2006
Sat, May 27, 2006
Sun, May 28,2006
Mon, May 29, 2006

18
19
20
21
22
23
24
25
26
27
28
29

95
95

95
95
95
95

95
80
80

80
95
95

100%
80
80

68%
68%

65
65

80
80
80

80
80
80
95
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100%
100%
100%

100%
100%

60
60
60

84%
84%
84%
100%

75%
75%
75%

Comments

^

Date
Day
Mon, May 01, 2006
Tue, May 02, 2006
Wed, May 03, 2006
Thu, May 04, 2006
Fri, May 05, 2006
Sat, May 06, 2006
Sun, May 07, 2006
30
Tue, May 30, 2006
Wed, May 31, 2006
31
Average

Prescheduled
LLH
HLH
95
95
95
95
95

llllP

Availability
HLH
LLH

Comments

100%

80
80
80

80
80

80
90.5

80

8U

Wt

^B«
m iMyilliiiffl

teg'SJPffgfa Pi

iiMiiyiBii|^Eli;ii^r| iffjiRji:

iiisjl

^IMIi

80.0

95%
95%
63%
98%
100%
100%
100%
100%
87%

100%
100%
100%
100%
92%
88.6% Monthly Average
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Exhibit RMP_(BWG)-2
Docket No. 04-035-04
BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH
In the Matter of the Application of
PACIF1CORP for Approval of an IRP-Bascd
Avoided Cost Methodology For QF Projects
Larger than One Megawatt

1.

)
)
)
)

DOCKET NO. 03-035-14
STIPULATION

This Stipulation ("Stipulation") is entered into by and among the parties whose

signatures appear on the signature pages hereof (collectively referred to as the 'Tarties" and
individually as 'Tarty").
I. INTRODUCTION
2.

The terms and conditions of this Stipulation are set forth herein. The Parties

represent that this Stipulation is just, reasonable and in the public interest and recommend that
the Public Service Commission (the "Commission") approve the Stipulation and all of its terms
and conditions.
IL BACKGROUND
3.

On February 1, 2004, in accordance with the procedural schedule adopted in this

docket, PacifiCorp filed testimony on proposed avoided costs. Parties filed rebuttal testimony on
May 6, 2004 and surrebuttal testimony on May 12, 2004.
4.

Settlement negotiations began on April 22 and continued on April 30 and May 3,

4, 18 and 19, 2004. The settlement negotiations were open to all parties. As a result of those
discussions, and based on their examination of testimony and data, and information disclosed
through discovery, the Parties whose names appear on the signature pages hereof have resolved
by settlement the issues identified below.

III. TERMS OF THE STIPULATION
5.

Schedule 38 Avoided Costs for Contracts Approved During Interim Period. The

Parties agree that the avoided energy cost and avoided capacity cost payments which are
available to QFs as described in this Stipulation will be as specified in Appendix A ("Appendix
A Prices") attached hereto for QF contracts approved during the Interim Period (as defined in
Paragraph 8 below) for QF contracts with 20-year terms. Contracts with different terras will be
similarly priced, with appropriate adjustments to reflect the length of the contract. Appendix A
Prices will be available for any QF project with a nameplate capacity in excess of the Schedule
37 maximum capacity as determined by the Commission in Docket No. 03-O35-T1O. At the
QF's option, the QF may choose to base its avoided energy price either on a fixed basis, as
specified in Column 3 on page 1 of Appendix A, or on a variable basis, as specified in Column 4
on page 1 and the notes on page 1 of Appendix A. The Parties agree that it may be appropriate
to make adjustments to the Appendix A Prices in light of the specific operating characteristics of
the QF, and that any such adjustments should be determined on a contract-by-contract basis. The
Appendix A Prices are available to a QF facility that operates in accordance with the specific
operating characteristics specified in Appendix A. Nothing in this Stipulation is intended to
amend or cancel any provision of Schedule 38.
6.

Accounting Adjustment: The Parties agree that the issue of whether a debt-

related adjustmenUshould be applied as an adjustment to the QF Appendix A Prices when a QF
contract results in an accounting liability (capital lease or consolidation) as a result of applicable
accounting standards such as Emerging Issues Taskforce 01-08 (EITF 01-08) and/or Financial
Interpretation No. 46R (FEN-46R) will be determined on a contract-specific basis during the
Interim Period (as defined below in Paragraph 8). After PacifiCorp has received the information
2

it has requested regarding the terms of the proposed contract to be submitted to the Commission
for approval, PacifiCorp agrees that it will provide to a QF as soon as reasonably practicable, but
no later than two weeks, its determination based on the facts available at that time as to whether
the contract as structured would likely constitute a capital lease or consolidation. If PacifiCoip
and the QF cannot come to a mutually agreeable determination regarding the applicability of
debt-related adjustments and/or the amount of any such adjustment, these issues will be
presented to the Commission in contract specific cases for the Commission's determination. The
Parties agree that accounting adjustments should not be applied to QF contracts in a manner that
unlawfully disadvantages or prejudices a QF project.
7.

Taskforce: The Parties agree that a taskforce (Taskforce) with a separate docket

number should be established to review and discuss a long-term avoided cost pricing
methodology and the debt-related issues related to EITF 01-08, FIN-46R and credit rating
agency debt imputation impacts on QF pricing (QF Debt-Related Issues) to apply to contracts
approved after the Interim Period. A separate renewable QF issues subgroup (Subgroup) of the
task force will be established to review, discuss and make recommendations on appropriate
adjustments to the avoided cost price paid to intermittent renewable energy QFs, issues
associated with ownership, value and term for the green tags and other related issues raised in
this proceeding. The Subgroup can meet as often as the parties in the Subgroup determine is
reasonably necessary but will provide written proposals as specified in the schedule below.
The Taskforce will review at least the differential revenue requirement and proxy plant
methodologies.

The Taskforce will have as one of its goals the development of a long-term

avoided cost pricing methodology that satisfies the requirements of federal and state laws. The

3

Taskforce will meet as often as the Parties determine is necessary, however, at a minimum the
Parties agree to the following schedule:
June 15, 2004:

First meeting of the Parties to discuss issues and
determine schedules at 9:00 a.m., Room 427, Heber
Wells.

November 22,2004: Taskforce

files

a consensus

report to the

Commission regarding its proposals.

If the

Taskforce does not reach a consensus position, the
Parties may file individual reports with the
Commission.
The Parties request that the Commission make a determination regarding the proposals by
December 20, 2004, if a consensus position is reached. In the absence of consensus, the Parties
request that the Commission determine prior to December 20, 2004, whether additional time,
procedures and/or hearings are appropriate and, if so, whether any prospective changes should be
made to any of the terms and conditions agreed to in this Stipulation.
8.

Interim Period.

The Interim Period shall be from the effective date of a

Commission order approving this Stipulation to the date the Commission enters an Order
adopting new avoided cost terms and/or prices applicable to QFs with capacities in excess of the
Schedule 37 maximum capacity.
9.

Megawatt Cap. The Parlies agree that this Stipulation is a reasonable interim

resolution to the issues in the proceeding while the issues described in Paragraph 7 are explored
in more detail by the Taskforce and Subgroup. The Parties agree that the Appendix A Prices
should be available to any QF contract approved during the Interim Period so long as power from
4

the QF project will be available to PacifiCorp by no later than June 1, 2007, up to a cumulative
cap of 275 MWs for all QF projects approved during the Interim Period combined. In the event
a proposed QF project will cause the 275 MW cap to be exceeded, any party may request a
determination by the Commission as to whether the cap should be increased or whether different
terms or prices should apply.
10.

Obligations of the Parties.

The Parties agree that their obligations under this

Stipulation are subject to the Commission's approval of this Stipulation in accordance with its
terms and conditions.
11.

Recommendation and Support.

adopt this Stipulation in its entirety.

The Parties recommend that the Commission

No Party shall appeal any portion of this Stipulation and

no Party shall oppose the adoption of this Stipulation pursuant to any appeal filed by any person
not a party to the Stipulation. PacifiCorp, Committee and the Division shall make witnesses
available to provide testimony in support of this Stipulation, including testimony to explain the
basis of their support for this Stipulation, and other parties may make such witnesses available.
In the event other parties introduce witnesses opposing approval of the Stipulation, the Parties
agree to cooperate in cross-examination and in providing testimony as necessary to rebut the
testimony of opposing witnesses.
12.

Reservation of Right to Withdraw from Stipulation. In the event the Commission

rejects any or all of this Stipulation, or imposes any additional material conditions on approval of
this Stipulation, or in the event the Commission's approval of this Stipulation is rejected or
conditioned in whole or in part by an appellate court, each Party reserves the right, upon written
notice to the Commission and the other Parties to this proceeding delivered no later than five (5)
business days after the issuance date of the applicable Commission or court order, to withdraw
5

from this Stipulation. In such case, no Party shall be bound or prejudiced by the terms of this
Stipulation, and each Party shall be entitled to undertake any steps it deems appropriate.
13.

Public Interest. The Parties agree that this Stipulation is in the public interest and

that all of its terms and conditions are fail, just and reasonable.
14.

Waiver. No Party is bound by any position asserted in the negotiation of this

Stipulation, except to the extent expressly stated herein, nor shall this Stipulation be construed as
a waiver of therightsof any Party unless suchrightsare expressly waived herein. Execution of
this Stipulation shall not be deemed to constitute an acknowledgement by any Party of the
validity or invalidity of any particular method, theory or principle of regulation, cost recovery,
cost of service or rate design, and no Party shall be deemed to have agreed that any method,
theory or principle of regulation, cost iecovery, cost of service or rate design employed in
arriving at this Stipulation is appropriate for resolving any issues in any other proceeding in the
future with the exception of Docket Nos. 03-035-38 and 04-035-04, and any other QF contractspecific proceeding during the Interim Period. No findings of fact or conclusions of law other
than those stated herein shall be deemed to be implicit in this Stipulation. Contract-specific
issues will be resolved in the separate contract approval dockets. Contract specific issues may
include, but are not limited to: proposed re-openers for adjustments to account for inflation in
operation and maintenance costs that vary significantly from the assumed inflation rates
embedded in the prices reflected in Column 2 on page 1 of Appendix A and accounting
adjustments referenced in Paragraph 6.
15.

Signatures. This Stipulation may be executed in counterparts and each signed

counterpart shall constitute an original document.
Dated this 'CO day of f\*^,
/

, 2004.
6

PACIFICORP

(Ms\
D./Douglas Lareon
Vyjfe President, Regulation
PacifiCorp
UTAH DIVISION OF PUBLIC UTILITIES

Michael Ginsberg
Patricia E. Schmid
Assistant Attorney Genera]

COMMTTTEEPF CONSUMER SERVICES

Committee of Consumer Services

UAE INTERVENTION GROUP

trlr^q-

/

Greg Probst

f

US MAGNESIUM LLP

DESERT POWER, LP

u~

StephenMecham
UTAH ENERGY OFFICE

JeffBtlfics
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Column 1

Column 2

Column 3

Column 4

Year

Capacity Payment

Energy Onty Payment

Heat Rate

$/kw-yr

$ per MWh

Btu/KWh

2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025

$31.10
$31.88
$78.42
$86.71
$95.37
$97.76
$100.20
$102.71
$105.27
$107.91
$110.60
$113.37
$116.20
$119.11
$122.09
$125.14
$128.27
$131.47
$134.76
$138.13
$141.58
$145.12

$29.93
$39.80
$38.01
$34.52
$32.35
$32.33
$31.62
$32.25
$33.38
$34.12
$34.84
$35.76
$36.92
$37.99
$39.12
$40.28
$41.58
$42.87
$44.17
$45.45
$46.86
$48.36

6,008
8,791
8,837
Bf139
7,829
7,835
7,845
7,846
7,844
7,844
7,845
7,845
7,843
7,842
7,841
7,840
7,839
7.838
7,836
7,836
7,836
7,836

|QFs are eligible for full, indicative pnces as specified in this table (with any appropriate adjustments as
discussed in the Stipulation) as follows:
Option (1) if PacifiCorp has the right to dispatch the QF, then the QF must commit to meet an 85% monthly
availability factor or
Option (2) if PacifiCorp has the right to preschedule day-ahead QF power at contract capacity, the QF must ]
commit to meet an 85% monthly capacity factor.
The gas price applied to the heat rate in Column 4 shall be: (a) the Gas Dally index for the Kern River Opal
plant, plus (b) $0.13/MMBtu and 1.6% shrinkage (subject to actual change In Questar Pipeline firm tariff T-1
from the date of this Stipulation), plus (c) $0.09/MMBtu and 1.5% shrinkage (subject to actual change in
Questar Gas Company firm tariff FT-1 from the date of this Stipulation).
For option (1), during hours that PacifiCorp does not dispatch the QF, and for option (2), during hours that
PacifiCorp does not schedule the QF, the energy price shall be: (1) 0.93, multiplied by (2) the applicable Onpeak, Off-Peak, or 24-hour firm Palo Verde index (per Dow Jones), multiplied by (3) the applicable hourly
scalers shown on page 2 of this Appendix A. The applicable Dow Jones On-peak/Off-peak index shall apply
each Monday through Saturday and the 24-hour Index shall apply on Sunday's and NERC-defined holidays.
"Dispatch** shall mean a daily pre-schedule of desired operating levels with the PacifiCorp right to make
adjustments dunng the day of delivery (subject to agreed upon machine limitations and the availability of
fuel).
"Schedule" shall mean a daily pre-schedule at contract capacity.
All such daily pre-schedules shall be pursuant to a 5 day/week electric scheduling regime. Hourly scalers
shall be subject to annual adjustment by PacifiCorp, subject to agreement by the QF.
During hours in which PacifiCorp dispatches under option 1 (or schedules under option 2) the QF output at
less than 100% of full load, the heat rates contained in Column 4 shall be adjusted pursuant to page 3 of this
Appendix A.
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PAGE 2
3.16.04
PV

Monday - Friday Scalar*
Month

|

1
96.52%
69.67%
66.69%
86.25%
90.73%
102.10%
90.36%
100.64%
104.76%
103.45%
101.12%
96.25%
96.63%
94.39%
93.22%
92.63%
95.49%
102.76%
109.40%
110.93%
106.17%
99.49%
127.53%
116.11%

i Data
KR0100
HR0200
HR0300
HR0400
HR0500
HR0600
HR070C
HR0600
HROtOO
HR19O0
HR1100
HR1200
HR1M0
HR1400
NR1S0Q
HR1M0
HR1700
HR1800
HR1900
HR2000
HR2100
HR2300
HR2J00
JHR2400

2
97.07%
92.74%
91.31%
91.28%
82.07%
101.64%
96.05%
103.43%
106.88%
101.67%
97.45%
96.06%
95.76%
9372%
93.31%
94.64%
95.95%
104.53%
107.69%
109.66%
103.74%
90.65%
120.31%
113.57%

3
97.12%
93.00%
69.84%
67.94%
89.64%
100.34%
67.13%
96.54%
99.41%
96.35%
97.67%
97.01%
96.91%
98.15%
96.66%
96.17%
100.32%
102.66%
109.69%
110.76%
106.92%
99.41%
126.22%
115.70%

4
101.07%
81.28%
84.54%
83.57%
84.94%
91.67%
78.73%
87.17%
95.76%
97.16%
87.51%
100.76%
102.76%
103.76%
105.12%
104.67%
104.06%
10S53%
103.26%
105.70%
105.96%
102,15%
140.71%
122.22%

5
94.74%
£666%
84.49%
62.15%
61.06%
86.17%67.26%
64.50%
72.76%
76.74%
63.55%
68.80%
106.69%
117.72%
122.56%
128.26%
126.62%
121.96%
118.11%
106.60%
106.80%
9828%
157.11%
177.60%

1
PV

I
PV
Data
HROiOO
HR02OO
HR0300
HR0400
HROMO
HROtOO
HROTOO
HROtOO
HR0900
HR1000
HR11D0
HR1200
HR1300
HR1400
HR1600
HRItOO
HR1700
HR1600
IHR1900
HR2000
H R2100
HR2200
HR2300
HR2400

7
104.80%
90.50%
61.78%
7654%
78 07%
79.03%
42.97%
47,80%
56.82%
65.76%
76.52%
87.38%
104.17%114.66%
133.66%
144.62%
144.19%
140.91%
135.18%
118.78%
9925%
86.50%
151.60%
135 69%

8
104.82%
91.64%
81.37%
78.47%.
76.66%
77.72%:
43.87%'
47:33%.
68.61%67.46%76.51%
90.16%
103.06%
122.01%
130.85%
138.61%'
141.01%
137.61%
128.30%
114.41%
102.40%
96.96%
165.38%
136.05%

11
96.07%
69.99%
63.50%
63.36%
67.76%
103.86%
8325%.
93 13%
87.05%
99.07%
98.96%
97.94%
97.51%
97.66%
97.04%
98.60%
10320%
110.16%
111.82%
10922%
107.66%
97.62%
136.31%
119.13%

12
99.03%
93.35%
89.40%
89.00%
91.90%
100.61%
92:38%
101.01%
102.70%
102.31%
99.26%
95.66%
6247%
90.69%
86.66%
69.94%
96.65%
106.75%
113.39%
115.13%
109.62%
10276%
123.65%
112.67%|

10
100.62%
95.07%
89.76%
8929%
90.17%
92.01%
• 72.63%
78.34%
60.89%
85.26%
92.71%
100.89%
105.90%
106.10%
107.64%
107.84%
106.36%
109.98%
114.32%
115.72%
110.76%
106.64%.
12588%
117.23%

11
99.67%
95.13%
9229%
94.16%
93.87%
101.29%
86.73%
92.72%
94.32%
9846%
100.63%
100.60%
99.85%
99.57%
97.06%
96.33%
101.81%
106.06%
108.66%
110.56%
107.23%
99.13%
120.43%
103.37%

12
104.65%
99.56%
95.77%
93.07%
93.61%
95.10%
84.39%
90.B1%i
10212%!
101.06%
98.30%
98.27%
97.37%
93.81%
9293%
9323% I
96.54%
109.36%
112.02%|
116.51%
109.15%
103.04%!
113.35%
104,67%!

10
67.06%
79.50%
7622%
74.89%
73.41%
71.59%
78.11%
73.69%
82.34%
89.41%
92.55%
99.85%
107.18%
110.76%
116.00%
115.74%
116.73%
12143%
137.32%
129.65%
132.36%
123.79%
11125%
101.06%

11
86.48%
79.92%
7626%
74.79%
74.91%
74.91%
85.69%
91.70%
97.42%
103.90%
106.02%
106.16%
106.83%
106.66%
105.89%
105.24%
107.73%
118.57%
126.96%
126.36%
125.06%
11422%
104.56%
81.56%

85.92%
. 7B.61%
7627%
77.16%
77.02%
78.18%
83.37%
91.10%
101.01%
102.28%
101.76%
100.63%
99.45%
99.02%
97.01%
96.85%
107.46%
121.05%
129.46%
130.55%
126.55%!
120.31%J
11273%
101.26%

9
10
98.70% 101.64%
87.79%
90.86%
82.65%
83.90%
61.33%.. 61.60%
8i:i6%
83.22%
62.22%
89.00%
52.36%
68.69%
56.76%
61.61%
70.13%
90.36%
60.19%
94.65%
66.6.1 %
9627%
94.80% . 99.91%
106.67% 101.32%
11622% .103.66%
124.76%. 106.74%
128.00% 106.06%
12629% 105.96%
123.45% 106.58%
120.10% 109.36%
112.13% 109.70%
104.98% 106.66%
103.31%
: 96.62%
150.76% 142.09%
135.21%- 127.50%

Saturday Sea tare

Month

i

1
102.16%
9624%
94 62%
94.41%
94.10%
10C.30%
92.50%
98.03%
102.64%
102.16%
100.51%
99.54%
97.97%
95.96%
93.03%
92.32%
89.89%
102.28%
110.66%
111.58%
107.46%
102.45%
111.61%
106 08%

Data
HR0100
HR02O0
HROMO
HR0400
HROMO
HRMOO
HR0700
HROMO
[HROtOO
HR1000
HR1100
HR1200
HR1300
HR1400
HR1S00
HR1800
HR1700
HR1800
HR1900
HR2000
HR2160
HR2200
HR230O
|HR2400

6
96.39%
68.12%
81.73%
75.25%
74.39%
76.40%
34.34% >
40.71%*
48.02%
65.12%
83.63%
77.81%
10026%
111.69%
113.63%
140.96% .
162,31%
15723%
152.08%
141.79%
124.58%
65.82%
171,71%
136.01%

1I

2
100.88%
97.30%
96.00%
93.93%
94.68%
100.62%
92.70%
IOC.02%
100.06%
96.97%
98.28%
97.18%
94.86%
92.67%
B2.26%
93.11%
94.17%
105.46%
112.42%
112.91%.
110.98%
105.87%
110.71%
103.69%

3
102.40%
9824%
95.49%
93.92%
94.41%
97.64%
88.50%
94.52%
97.18%
99.45%
99.48%
100.07%
99.34%
97.75%
96.99%
95.15%
96.56%
104.30%
109.99%
110.46%
106.66%
102.39%
112.61%
105.29%

4
102.15%
92.44%
91.14%
89.63%
89.85%
82.22%
76.34%
84.36%
93.14%
96.27%
99.35%
104.18%
100 69%
100.01%
100.01%
100.77%
103.41%
103.83%
10623%
107.56%
11244%
107.63%
127.79%
114 78%

1
85.09%
78.86%
75.72%
77.46%
77.28%
76.40%
87.27%
93.71%
100.62%
108.35%
107.82%
106.70%
10563%
96.64%
9823%
99.20%
106.58%
116.61%
120.56%
126.07%
120.90%
11927%
105 70%
101.21%

6
9
100.66% 105.09%
9320%
94.67%
8215%
96.36%
79.20%
66.00%
78.53%
8721%
60.02%
66.46%
46.42%
8136%
4920%
66.93%
65.16%
73.20%
83.43%
61.93%
77.50%
89.58%
86.95%
97.14%
96.67% 103.71%
107.33% 110.64%
135.81% 114.57%
137.18% 114.30%
137.76% 115.01%
138.18%: 11629%
123.84% 113.40%
117.63% 110.73%
11626% 106.70%
108.77% .105.30%
15129%
124.03%
134.95% 117.93%

Sunday and NERC Holiday Sea bra

"

Month

5
6
7
101.06%
99.15% 10244%
95 46%
91.71%
86.62%
67.35%
91.51%
88.20%
89.15%
86.12%
66.47%
86.80%
61.03%
79.30%
8724%
6 a 15%
75.49%.
66.54%
66.16%.
56.66%
73.02%
64.62%
57.85%
62.63% ' 71.26%
63.12%
88.68%. 78.69%
89.69%
66.78%
60.62%
93.90%
97.72%
95.09%
101.51%
10628% 105.19% 10527%
108.89% 111.01% 112.46%
106.56% 1 1 6 2 9 % . 12128%
110.85% 117.41% 123.86%
109.85% 118.67% 125.93%
110.09% 119.90%. 124.64%
111.51% 116.99%
121.30%'
110.14% 115.74% 11620%
109.86% 111.07% 113.81%
104.69% 109.37% 10623%
134.66% 147.76% 137.73%
117 43% 124.74% 13044%

|
2
86.19%
86.41%
64.85%
83.98%
85.16%
87.75%
9420%
96.76%
101.12%
100.69%
100.85%
99.91%
100.74%
97.77%
98.06%
99.61%
99.32%
109.11%
116.90%
120 68%
120.37%
116.29%
106.44%
101.10%

3
84.47%
80.66%
7725%
75.02%
74.57%
77.53%
80.79%
66.53%
92.63%
B7.70%
100.33%
101.32%
100.52%
102.86%
103.54%
103.80%
103.11%
116.86%
153.63%
126.28%
126.16%
116.80%
111.10%
102.38%

4
86.56%
76.89%
73.64%
69.61%
68.78%
71.37%
61.99%
85.89%
94.48%
96.70%
103.11%
104.90%
107.83%
106.32%
108.65%
109.31%
112.66%
118.78%
124.12%
129.60%
13023%
124.13%
111.01%
97.03%

5
711.94%
66.14%
63.89%
56.50%
56.36%
66.34%
67.42%
71.86%
78.94%
85.74%
89.60%
95.31%
101,56%
110.94%
137.02%
174.82%
196.06%
12615%
162.61%
116.03%
115.45%
111.55%
99.48%
85.96%

6
67.82%
62.41%
58.43%
66.36%
64.60%
55.57%
58.48%
62.67%
6722%.
7921%
69.77%
101.64%
121.12%
126.30%127.61%
13278%
136.12%
141.06%
147.37%
146.99%
144.40%
136.56%
119.42%
105.24%

7
87.86%
78.93%
66.52%
6264%
84.11%
51.37%
52.52%
63.17%
66.87%
70.89%
91.10%
102.36%
11727%
125.33%
131.85%
138.68%
140.93%
144.95%
142.98%
140.61%
137.59%
127.08%
115.12%
104.62%

8
74.61%
86.36%.
6246%:
60.68%
54.30%
66.38%
56.46%
66.37%
60.03%
69.73%
82.03%
93.46%
107.66%
123.73%
150.29%
152.86%
148.43%
14621%
153.85%
145.62%
139.69%
136.18%
108.01%
94.52%

9
71.69%
84.72%
81.57%
60.33%
56.10%
67.54%
59.52%
60.64%
71.78%
80.01%
62.40%
102.79%
11237%
130.68%
138.22%
141.83%
143.05%
146.81%
145.60%
142.68%
13273%
127.53%
104.45%
94.05%
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For the time period following July 1, 2007:
% Full Load Dispatch (or Schedule if option 2}
100.0%
83.6%
79.4%
££7#
58.0%

Heat Rate Multiplier*
100.0%
10 2.7%
103.5%
105£%
10 9.8%

For the time period prior to July 1, 2007:
% Full Load Dispatch (or Schedule if option 2)
100.0%
79.8%
74.8%
59.8%
50.0%

Heat Rate Multiplier*
100.0%
10 6.3%
10 8.7%
12 0.8%
131.5<fc

* Linear interpolation shall apply between dispatch levels.
** minimum dispatch or schedule level shall be 58% 0 f full
load prior to 7/1/07 and 50% of full load thereafter
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Table 1
Avoided Cost Prices
Desert Power QF - 95 MW 85% Capacity Factor
Tolling Pricing Methodology Using Fuel Prices in Rates

1

Year

Capacity
Price
$/kW-yr

Energy
Only Price
$/MWH(2)(3)

2007
2008
2009
2010
2011
21H2
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027

$0.00
$0.00
$0.00
$0.00
$0.00
$152.90
$156.70
$160.58
$164.57
$168.65
$172.83
$177.12
$181.51
$186.01
$190.81
$195.73
$200.78
$205.96
$211.27
$216.73
$222.32

$17.68
$17.75
$17.84
$17.94
$18.07
$18.18
$19.68
$20.65
$20.63
$20.85
$20.61
$20.48
$20.72
$20.44
$19.89
$20.16
$19.98
$20.11
$22.32
$22.45
$22.46

20 Year Levelized Prices (Nominal) @ 7.12% Discount Rate (1) (3)
$/kW
108.15
$/MWH
19.35

Total Price @
85%
Capacity Factor
$/MWH
$17.68
$17.75
$17.84
$17.94

1

$18.07

_ J

$38.72
$40.73
$42.21
$42.73
$43.50
$43.82
$44.27
$45.10
$45 42
$45.52
$46.45
$46.94
$47.77
$50.70
$51.56
$52.32

[

33.87

Footnotes:
(1) Discount Rate - Company's Offical Discount Rate
(2) 'Energy Only' calculated based on a blended resource and fuel costs in rates
(3) 20 Year NPC is 2007-2026
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Table 1
Avoided Cost Prices
Desert Power QF - 95 MW 85% Capacity Factor
Partial Displacement of a Utah Coal and West Side CCCT IRP Resource

1

1

Year

Capacity
Price
$/kW-yr

Energy
Only Price
$/MWH(2)(3)

Total Pnce @
85%
Capacity Factor
$/MWH

2007
2008
2009
2010
2011
2CH2
2013
2014
2015
2016
2017
2018
2019
2020
2021
2022
2023
2024
2025
2026
2027

$0.00
$0.00
$0 00
$0.00
$0.00
$152.90
$156.70
$160.58
$164.57
$168.65
$172.83
$177.12
$181.51
$186.01
$190.81
$195.73
$200.78
$205.96
$211.27
$216.73
$222.32

$49.08
$43.22
$39.79
$44.05
$43.67
$26 48
$26.16
$25.91
$27 48
$29.77
$32.87
$35.30
$38.18
$39.98
$42.16
$44.21
$45.70
$46.64
$42.88
$43.48
$44.56

$49.08
$43.22
$39.79
$44.05
$43 67
$47.01
$47.20
$47.48
$49.58
$52.42
$56.08
$59.08
$62.56
$64.96
$67.79
$70.50
$72.67
$74.30
$71.26
$7258
$74.42

(4)_

20 Year Levelized Prices (Nominal) @ 7.12% Discount Rate (1) (3)
$/kW
$108.15
$/MWH
$38.16

1

$52.68

Footnotes:
(1) Discount Rate - Company Offical Discount Rate
(2) 'Energy Only' is the GRID calculated costs and includes some capacity costs.
(3) 20 Year NPC is 2007-2026
(4) 2027 Energy Price based on 2026 escalated by 2.5%
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ADDENDUM 3

BEFORE THE PUlfeEiC^RVICE COMMISSION OF UTAH

In the Matter of the petition of
)
Desert Power, L.P. for approval of )
a contract for sale of capacity and
)
energyfromit's proposed QF facilities)

Docket No. 04-035-04

REBUTTAL TESTIMONY OF KENNETH T. HOUSTON
August 25, 2006

1

Q.

Please state your name and business address.

2

A.

My name is Kenneth T. Houston. My business address is 700 N.E.

3

Multnomah, Suite 550, Portland, Oregon 97232.

4

Q.

5

experience.

6

A.

7

Please describe your educational background and work

I received a Bachelor of Science Degree in Electrical Engineering

from

St. Mary's University in San Antonio in 1982. I received a

8

Master of Science Degree in Management from Troy State University

9

in 1996.

I am a registered professional engineer in electrical

10

engineering in the states of Texas, New Mexico, and Oregon. I have

11

worked for three investor owned utilities over my 24 year career and

12

joined PacifiCorp in 2003.

13

management positions in operations, design, power supply, and

14

transmission.

I have held various engineering and

15

Q.

For whom do you work?

16

A.

I am Director, Transmission Services for PacifiCorp. I manage the

17

group responsible for FERC Open Access Transmission Tariff

18

("OATT") compliance, including responding to customer requests for

19

interconnection to the Company's transmission system.
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My

20

department also reviews and responds to customer requests for

21

transmission service on the Company's transmission system.

22

Q.

What is the purpose of your testimony?

23

A.

The purpose of this rebuttal testimony is to respond to direct

24

testimony filed on August 18, 2006 by Charles Darling and Roger J.

25

Swenson on behalf of Desert Power, L.P.

26

Q.

Please summarize your rebuttal testimony.

27

A.

My testimony clarifies and corrects many of the assertions made by

28

Desert Power regarding the interconnection studies conducted by

29

PacifiCorp on behalf of Desert Power. I briefly summarize the

30

interconnection procedures used by PacifiCorp including the current

31

FERC OATT procedure. I also discuss the various steps and actions

32

taken by PacifiCorp in an effort to expedite the studies and

33

interconnection of the Desert Power project. I explain that those

34

efforts were only required because of the sixteen and one half months

35

delay caused by Desert Power's actions, including:

36

• A six month delay in application for interconnection service

37
38
39

calculated from the date the PPA was signed, and nine months
from

when PPA negotiations began in earnest, to the actual
date the interconnection request was made;
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40

• A three and one half month delay during the interconnection

41

study process calculated from the date the interconnection

42

application was submitted until the generator technical data

43

was finally provided to PacifiCorp; and

44

• A four month delay during the interconnection study process

45

calculated from the date PacifiCorp provided an executable

46

interconnection agreement until the date comments were

47

received back from Desert Power.

48

Q,

On Page 2, Line 24 of Mr. Swenson's Direct Testimony, he asserts

49

that PacifiCorp "has made it impossible for Desert Power to

50

perform under the contract..-" Is that statement accurate?

51

A.

No.

52

Q.

Does PacifiCorp Transmission Services have any interest in

53

preventing Desert Power's interconnection of its new steam

54

turbine generator?

55

A.

No. PacifiCorp Transmission Services manages PacifiCorp's

56

Transmission System as a separate function from PacifiCorp's

57

Commercial & Trading, Trading & Origination business unit, also

58

know as the Merchant function. In 1996, FERC issued Order No.

59

888, directing the functional separation of transmission
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60

responsibilities from marketing and trading responsibilities within

61

vertically integrated electric utilities that owned transmission systems.

62

Because of this functional separation mandated by FERC,

63

interconnection and power purchase agreements are handled by

64

different functions within the Company. Interconnection to the

65

Company's transmission system is coordinated by PacifiCorp

66

Transmission Services, as the transmission function. Power purchase

67

agreements are handled by the Merchant function. FERC regulations

68

require that PacifiCorp Transmission Services employees function

69

independently of PacifiCorp's Merchant function employees.

70

Additionally, PacifiCorp Transmission is obligated to treat all

71

customers requesting service in priority order and give no preference

72

to any one customer over another.

73

Q-

Is Mr. Swenson completely accurate in his summary of the

74

interconnection process on Page 2, line 37 of his Direct

75

Testimony?

76

A.

No. The current OATT process requires developers to submit an

77

application and deposit to hold a place in queue. The application

78

requires the developer to provide project details including generator

79

technical data and site control. PacifiCorp must acknowledge receipt
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80

of the request within five business days. Once a developer's

81

application is deemed complete a scoping meeting will be scheduled

82

with the parties within ten business days. PacifiCorp must coordinate

83

studies and study results with input from other transmission providers

84

who may be impacted. A feasibility study agreement is submitted to

85

the customer within thirty days of their completed application. Once

86

the feasibility study agreement is signed and the study costs are

87

funded by the developer, PacifiCorp has forty five calendar days to

88

complete the study. Once the feasibility study is completed, both

89

parties review the study results within 10 days after which time

90

PacifiCorp issues a final feasibility study report. If the time frame for

91

completing the study cannot be met by PacifiCorp, notice is provided

92

to the customer with an updated delivery date and the reason for the

93

study delay.

94

A similar process is used to complete the next step, which is the

95

system impact study, however PacifiCorp has 90 days to complete the

96

study work after a system impact study agreement is signed.

97

The final step in the process is the facility study, where PacifiCorp

98

and the customer finalize the full scope of both parties work, the final

99

cost estimates and enter into an interconnection agreement. The study
Page 5 - Rebuttal Testimony of Kenneth T. Houston

100

procedure allows either ninety or one hundred eighty days for this

101

study depending upon the cost estimate accuracy selected by the

102

customer. Negotiations over the interconnection agreement can add

103

up to 60 additional days.

104
105

Q.

106
107

Did PacifiCorp follow its Open Access Transmission Tariff study
process to the letter in the case of Desert Power?

A.

No. PacifiCorp agreed to accelerate the OATT interconnection

108

process for Desert Power's Qualifying Facility in an attempt to help

109

Desert Power meet its very aggressive schedule.

110

Q-

111
112

How and why did PacifiCorp deviate from the standard OATT
requirement?

A.

The standard requirement for studies in the OATT procedure is a 45

113

day feasibility study, a 90 day system impact study, and then

114

typically, a 90 day facility study. This does not include additional

115

time for meetings, agreement development and review, or report

116

reviews. Each step in the process has a specific time frame and the

117

process defines the various communications, steps, deposits, and

118

agreements that are required. If the maximum allotted time for each

119

step as defined in PacifiCorp's OATT is taken, the entire process,
Page 6 - Rebuttal Testimony of Kenneth T. Houston

120

from

application until an interconnection agreement is signed, can

121

take up to up to 480 days to complete. This can increase to 570 days

122

if the customer requests greater specificity in the cost of facilities

123

estimate in the facilities study. This is just the study process.

124

Typically engineering, procurement, and construction does not begin

125

on a project before an interconnection agreement is signed after the

126

study process is completed. Due to the Desert Power schedule, it was

127

clear early on that the standard OATT procedure would not be

128

completed in time to meet Desert Power's requested in-service date.

129

As a service to Desert, PacifiCorp agreed to attempt a 120 day

130

combined system impact and facility study in an effort to meet Desert

131

Power's requirements. By combining the system impact study and

132

facility study it eliminates the need to execute separate study

133

agreements and the associated time consuming steps in between.

134

PacifiCorp believes the results from the expedited study process used

135

in this case saved Desert Power at least nine months over the standard

136

OATT procedure.

137
138

Q.

What would be the result if PacifiCorp had used the standard
OATT requirement?

Page 7 - Rebuttal Testimony of Kenneth T. Houston

139

A.

First, Desert Power would have been removed from the queue at some

140

point between February and June of 2005 for not providing the

141

required generator technical data in a timely fashion. The OATT

142

procedure defines the requirements, response times of the parties, and

143

a cure period. The OATT procedure is structured to remove parties

144

who fail to provide the required technical data in order to eliminate

145

the ability for developers who are not fully committed to a project to

146

hold a queue position and block others. Second, a 45 day feasibility

147

study would have been completed. Third, once the feasibility study

148

was completed a 90 day system impact study would have been

149

conducted. Fourth, a separate 90 or 180 day facility study would have

150

been completed.

151

If PacifiCorp had followed the OATT procedure to the letter and both

152

parties took the full allotted time, the Desert Power facility study

153

would have been delivered around the end of September 2006 at

154

which time an interconnection agreement and/or an engineering and

155

procurement agreement would have been offered to Desert Power.

156

However, normal delays in review, which are very typical in

157

PacifiCorp's experience, may have extended this date. Using standard
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158

OATT procedures, construction of the interconnection facilities would

159

begin once the interconnection agreement is signed.

160

Q.

161
162

What additional steps did PacifiCorp take to expedite the Desert
Power study schedule ?

A.

In addition to offering a combined system impact and facility study,

163

PacifiCorp did not perform a feasibility study. This is an option under

164

the OATT. Additionally, PacifiCorp offered and executed an

165

engineering and procurement agreement with Desert Power allowing

166

detailed engineering to start prior to execution of a large generator

167

interconnection agreement.

168

As the study process went on, PacifiCorp agreed to allow Desert

169

Power to buy steel poles and switches because Desert Power believed

170

it could achieve a better delivery date than PacifiCorp. By Desert

171

Power's own admission (Page 7: Lines 153-160) "PacifiCorp did

172

exert much effort to try to come up with means to track down the

173

needed long lead time items."

174

Q.

Mr. Swenson states that Desert Power began the interconnection

175

process in enough time to meet their in-service dates. Do you

176

agree?
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i

177

A.

Based on Desert Power's performance during this process, it is

178

apparent that this isn't an accurate statement. Desert Power began the

179

process by failing to make a timely interconnection request.

180

PacifiCorp's Utah Rate Schedule 38 encourages potential Qualifying

181

Facility developers to initiate a request for interconnection as early in

182

the planning process as possible to ensure that necessary

183

interconnection arrangements proceed in a timely manner on a parallel

184

track with negotiation of the power purchase agreement. Desert

185

Power waited nine months from when PPA negotiations began in

186

earnest, six months after executing the PPA and four months after the

187

Effective Date of the PPA before submitting its interconnection

188

request. This left PacifiCorp with only ten months until Desert

189

Power's requested in service date to study the interconnection request,

190

execute an interconnection agreement, and construct the

191

interconnection facilities. Following that, Desert Power failed to

192

provide the generator data required to perform the interconnection

193

study until June 2005, reducing that window another four months.

194

Desert Power also failed during the process to provide timely

195

document review and comments, which resulted in further delays.
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196

Q.

Mr. Darling claims that Desert Power's delay in submitting the

197

request for interconnection was beyond its control because it was

198

difficult to locate a generator that met its timing, size, and heat

199

rate requirements. Do you agree?

200

A.

No. Desert Power did not have to execute the PPA with PacifiCorp

201

promising a fixed online date based on a non-existent generator. Mr.

202

Darling admits that Desert Power signed the PPA then went looking

203

for the specific generator to meet its needs. This is not the experience

204

PacifiCorp Transmission Services has with other interconnection

205

requests. Other developers plan their facility, request interconnection

206

with an identified generator, and begin to, separately, negotiate power

207

sales. In fact, most developers choose to enter the interconnection

208

queue prior to having a signed PPA so they have a good idea of the

209

interconnection costs, construction schedule, and requirements before

210

negotiating a sales price for their product.

211

Q.

How much time have other interconnection projects in

212

PacifiCorp's queue taken to process from the initial interconnect

213

request to completion of construction under the new OATT

214

procedures?
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215

A.

PacifiCorp Transmission Services is currently coordinating and

216

studying the impacts of thirty eight requests for interconnection and

217

another thirty five requests for transmission service. On top of those

218

requests, PacifiCorp Transmission Services is coordinating for

219

PacifiCorp's service to its native load in Utah and other transmission

220

providers' interconnection requests to the PacifiCorp system. Based

221

on that experience, actual similar projects that PacifiCorp has

222

completed have averaged 633 days from start of the study process to

223

the project being in service.

224

Q.

Mr. Swenson notes that the prior Desert Power facility was

225

studied and installed in six months. In your opinion, does that

226

experience provide a reasonable gauge for estimating the time and

227

requirements for its 2005 interconnection request?

228

A.

No. Desert Power's previous interconnection was completed prior to

229

FERC issuing Order 2003 and before recent emphasis on system

230

reliability following the Northeast Blackout. Minimal research by

231

Desert Power would have indicated that the continued assumption of a

232
233

six month interconnection process was improbable. Even a perfectly
I
executed process without reliability or safety issues would take 480

234

days according to the current OATT procedure. Construction would
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235

only follow the execution of an interconnection agreement. Desert

236

Power, as a developer, should be aware of the additional material

237

delivery and construction requirements for projects of this nature and

238

the potential delays driven by market conditions.

239

Q.

Mr. Darling claims that Desert Power merely wanted to amend its

240

preexisting interconnection agreement (Page 5: Lines 92-94). Do

241

additions of generators near an existing interconnection take less

242

time to study?

243

A.

It depends on the size of the generator, other load and generation in

244

the vicinity, and the local transmission facilities. Desert Power stated

245

in its request that the expanded plant will be a Qualifying Facility

246

under the Public Utilities Regulatory Policy Act. PacifiCorp took this

247

statement to mean that Desert Power was requesting interconnection

248

as a Qualifying Facility. All interconnection requests, no matter

249

whether they are from a Qualifying Facility or an independent power

250

producer, must submit a new application for the entire capacity of the

251

facility. That new request is studied for the entire impact to the

252

transmission system. Desert Power may think that a 40% increase is

253

small, but it could have significant impacts on radial lines with

254

significant load and other generation. PacifiCorp also had to
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255

coordinate with U.S. Magnesium Corporation as an affected system

256

because of its ownership of the Rowley Substation.

257

Q.

258
259

Did Desert Power cooperate with PacifiCorp in an effort to
expedite the study process,

A.

No. Desert Power has been consistently slow to respond to

260

PacifiCorp's requests for generator data and in its review of draft

261

documents.

262

For example, it took Desert Power almost four additional months,

263

despite repeated requests, to provide the technical data necessary to

264

initiate the study.

265

In addition, it took Desert Power six weeks to review and sign the

266

Engineering and Procurement Agreement. Finally, Desert Power did

267

not show any urgency in the interconnection agreement drafting

268

process.

269

Q.

Can you elaborate on each delay?

270

A.

Yes. The generator technical data should have been provided with the

271

interconnection application submitted in February 2005. The data was

272

finally provided in enough detail for PacifiCorp to initiate studies in

273

June 2005. In order to begin design and procurement of long lead

274

time materials, PacifiCorp offered an engineering and procurement
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275

agreement to Desert Power on November 29,2005 and it was finally

276

signed, funded, and returned by Desert Power on January 13, 2006.

277

The first draft of an interconnection agreement was provided to Desert

278

Power on April 11, 2006, with a second draft provided on May 22,

279

2005. Desert Power did not provide comments until June 28, 2006.

280

Q.

281
282

Mr. Darling claims that the delay in the project was due to the
redesign of the interconnection. Do you agree?

A.

Not at all. The redesign caused a one month delay, at the most.

283

Desert Power's failure to plan for the interconnection process and

284

purchase a generator before committing to the PPA caused the largest

285

delay in the process.

286

Q-

287
288

Would you please discuss the reasons for and timing of the
redesign.

A.

On September 23, 2005, PacifiCorp provided a draft version of the

289

system impact portion of the study. It contained a sketch of the

290

proposed configuration of the interconnection as originally requested

291

by Desert Power. That configuration was reviewed by operations'

292

personnel. Based on past knowledge of employee safety issues and

293

the lack of disconnect switches necessary for operational control and

294

to perform routine maintenance at the site, operations' personnel
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295

strongly recommended a redesign of the interconnection. There were

296

also concerns regarding the operation of the system when there were

297

three customers at the end of the same line and the operations of two

298

of those customers could cause operational and unplanned outages for

299

the other customers. Additionally, there were concerns regarding the

300

proposed metering scheme that would require three additional

301

metering stations and a complicated communications scheme. The

302

proposed re-design of the interconnection layout resolved each of

303

these issues.

304

PacifiCorp informed Desert Power of the proposed redesign during a

305

conference call on October 20, 2005. On November 8, 2005, Desert

306

Power proposed a slightly different configuration and during a

307

subsequent conference call on November 15, 2005 PacifiCorp

308

accepted Desert Power's proposed reconfiguration. Therefore, the

309

redesigned configuration delayed the project by, at the very most, no

310

more than one month.

311

Q.

What were PacifiCorp safety concerns exactly?

312

A.

PacifiCorp has had employees injured due to contamination in the

313

area. The contamination also caused increased maintenance

314

requirements because of corrosion. That maintenance had to be done
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315

at great expense due to the need for extended outages to allow

316

specially trained personnel time to clean the equipment. Those earlier

317

problems were resolved with the sale of the Rowley Substation to

318

U.S. Magnesium Corporation. However, the original proposed

319

configuration for the Desert Power project would have required the

320

installation of a PacifiCorp owned in-line breaker at the Rowley

321

Substation, raising the same safety and maintenance issues resolved

322

by the sale of the Rowley Substation.

323

Q.

Did Desert Power raise the issue of a redesign related project

324

delay when PacifiCorp provided the proposed redesign in October

325

2005?

326

A.

327
328

No. Desert Power commented on the design and provided an
alternative that PacifiCorp accepted.

Q.

Mr. Darling testifies that the interconnection redesign required

329

PacifiCorp to start over with interconnection studies, do you

330

agree?

331

A.

No. The redesign involved the physical arrangement of the

332

transmission connection to the facility and did not impact the study

333

work done to date. The changes required some design analysis and

334

modification to the scope of work which were completed in the next
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335

draft of the Impact and Facilities Study Report. Power flow and short

336

circuit studies were not redone. As I noted, the redesign process,

337

including reaching agreement on changes with Desert Power, took

338

only one month.

339

Q.

Mr. Swenson states that he was frustrated that PacifiCorp had

340

not thought through many of the issues related to Desert Power's

341

interconnection request and the procurement of necessary

342

equipment and licenses. What is your reaction to this?

343

A.

This statemer: doesn't reflect, as Mr. Swenson should know, industry

344

practice and experience. PacifiCorp studies multiple interconnection

345

requests each year and the studies conducted by our staff identify the

346

issues and requirements for each interconnection. Mr. Swenson's

347

statement indicates an expectation that PacifiCorp anticipate all the

348

issues and have developed plans to resolve them before even

349

conducting the studies. Procurement of equipment and defining the

350

requirements for communications sites, including license

351

requirements, cannot be fully known until the analysis is completed.

352

Even if PacifiCorp could anticipate all the issues and take action to

353

procure equipment ahead of the customer committing to the project,
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354

this puts the customer, PacifiCorp, and PacifiCorp's retail customers

355

at risk if Desert Power decided to cancel or defer its project.

356

Q.

357
358

Was the redesign of the interconnection configuration consistent
with standard practice and the OATT procedures?

A.

Yes. OATT section 39.4 on Modifications specifically provides that:

359

"during the course of the interconnection studies, either

360

interconnection customer or transmission provider may identify

361

changes to the planned interconnection that may improve the costs

362

and benefits (including reliability) of the interconnection, and the

363

ability of the proposed change to accommodate the interconnection

364

request. To the extent the identified changes are acceptable to

365

transmission provider and interconnection customer, such acceptance

366

to not be unreasonably withheld, transmission provider shall modify

367

the point of interconnection and/or configuration in accordance with

368

such changes and proceed with any re-studies necessary".

369

Q.

Mr. Swenson agrees that it is not reasonable to expect PacifiCorp

370

to order equipment or complete design work before executing an

371

interconnection agreement and receipt of pre-payment or a

372

deposit (P7: Line 148), but suggests that PacifiCorp should have
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373

identified all long-lead items to Desert Power up front. Is he

374

correct?

375

A.

No. PacifiCorp does not identify what equipment is required for an

376

interconnection until it completes its studies. Defining the

377

requirements, including material requirements, is a key product of the

378

studies themselves. If PacifiCorp were to make assumptions on

379

required equipment before completing its studies, customers and

380

PacifiCorp have a high risk of procuring items that may not be

381

required following the final design.

382

Q.

Mr. Darling describes the post-agreement search process Desert

383

Power went through to find a steam turbine for their project. Did

384

that delay the interconnection process?

385

A.

Yes. Since Desert Power had not chosen the turbine and generator for

386

its project, it could not timely provide the information required for the

387

interconnection study.

388

Generator technical data is required as part of the interconnection

389

application. PacifiCorp cannot conduct a meaningful interconnection

390

study without it.

391
392

Q.

Could Desert Power have taken interim steps to correct that
deficiency and enable the study to begin?

Page 20 - Rebuttal Testimony of Kenneth T. Houston

393

A.

Past developers have provided typical generator data to PacifiCorp

394

and interconnection studies have been initiated using typical data. If a

395

developer later purchases a different design, re-study may be required.

396

Desert Power could have initiated the study at the time the PPA was

397

signed, but would have been required to provide typical data and run

398

the risk of conducting new studies if a different generator was

399

ultimately purchased. Even with some risk of re-study, an earlier

400

interconnection request would have provided Desert Power with vital

401

information about interconnection requirements, scope, costs, and a

402

reasonable schedule.

403

Q.

404
405

Describe the efforts of the parties to reach agreement on the scope
of work during the facility study phase of the project?

A.

A key step in the facility study is to define the duties and obligations

406

of each party during the construction phase of the project, which

407

include design, procurement, and construction of key components of

408

the interconnection. The first discussion regarding scope of work

409

took place during a scoping workshop held on October 6, 2005. A

410

first draft of the scope of work, which included PacifiCorp's

411

configuration change and Desert Power's request to design and

412

construct the three-way switch and corresponding structure, was sent
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413

to Desert Power on January 18, 2006. On March 9, 2006 and March

414

17, 2006, Desert Power requested additional scope revisions which

415

transferred responsibility for the communications structure at the

416

generating facility to Desert Power and transferred responsibility to

417

design and procure revenue metering to PacifiCorp, with Desert

418

power installing the revenue metering. As PacifiCorp witness Doug

419

Bennion discusses in his testimony, subsequent scope changes,

420

including temporary revenue metering and communications work-

421

arounds, were proposed to shorten the schedule. However, they were

422

not pursued when Desert Power determined it would not meet its

423

commercial operation date.

424

Q.

Has an interconnection agreement been signed?

425

A.

No. Under the OATT, there is a 60 day timeline, including an

426

optional 30 day negotiation period, for the execution of an

427

interconnection agreement. The process has taken longer with Desert

428

Power. PacifiCorp provided Desert Power with a generic QF version

429

of the Large Generation Interconnection Agreement ("LGIA") on

430

December 12, 2005. A firsl draft of the LGIA, with Desert Power

431

attachments, was sent to Desert Power on April 11, 2006. On May

432

22, 2006, PacifiCorp sent a second draft and requested comments. On
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433

June 28,2006, Desert Power sent a host of comments to PacifiCorp,

434

including proposed new dates for commercial operation. On July 12,

435

2006, PacifiCorp held a conference call with Desert Power to discuss

436

Desert Power's comments. Desert Power filed its Emergency Petition

437

while PacifiCorp was preparing written responses to those comments.

438

Q.

Do you have any concluding statements?

439

A.

PacifiCorp completed its work on behalf of Desert Power in an

440

expedited manner, including deviating from the standard OATT

441

process, and the results, including the time frame, were reasonable

442

and foreseeable. While Messrs. Swenson and Darling both assert that

443

the interconnection re-design of their facility was the sole cause of the

444

Desert Power non-performance, in reality this re-design was required

445

to ensure employee safety, reliability, and long term operational needs

446

and resulted, at the most, in a one month delay in the project. The

447

interconnection process for Desert Power included typical issues that

448

are addressed as part of the normal interconnection process. It was

449

Desert Power's own actions, not those of PacifiCorp, that caused the

450

project delay. For example, Desert Power was responsible for nearly

451

sixteen and one half months of delay in the project as a result of

452

actions which include:
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453

• A six month delay in application for interconnection service

454

calculated from the date the PPA was signed, and nine months

455

from

456

when PPA negotiations began in earnest, to the actual
date the interconnection request was made.

457

• A three and one half month delay during the interconnection

458

study process calculated from the date the interconnection

459

application was submitted until the generator technical data

460

was finally provided to PacifiCorp.

461

• A four month delay during the interconnection study process

462

calculated from the date PacifiCorp provided an executable

463

interconnection agreement until the date comments were

464

received back from Desert Power.

465

The reason for the project delays was, in reality, Desert Power's

466

failure to plan adequately for the requirements of the project,

467

including signing a PPA without having, as Mr. Swenson states, the

468

"critical information" on the steam turbine.

469

Q.

Does this conclude your testimony?

470

A.

Yes it does.
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1

P R O C E E D I N G S

2

COMMISSIONER CAMPBELL:

Let's go on the

3

record in Docket Number 04-035-04 In the Matter of

4

the Petition of Desert Power, LP for Approval of the

5

Contract for the Sale of Capacity and Energy from its

6

QF Facility.

7
8

Let's take appearances for the record,
please.

9

MR. MECHAM:

Steve Mecham from the law

10

firm of Callister, Nebeker & McCullough appearing for

11

Desert Power, LP.

12

MR. BROCKBANK:

Dean Brockbank on behalf

13

of PacifiCorp and David Elmont on behalf of

14

PacifiCorp from Stoel Rives.

15
16

MR. GINSBERG:

Division of Public Utilities.

17
18

Michael Ginsberg for the

MR. PROCTOR:

Cheryl Murray and Paul

Proctor for the Utah Committee of Consumer Services,.

19

MS. LARKIN BELL:

Colleen Larkin Bell on

20

behalf of Questar Gas Company for purposes of

21

responding to a Subpoena request.

22
23
24
25

COMMISSIONER CAMPBELL:

All right.

Thank

you.
Insofar as we intend to get through this
hearing in a day, what we've decided is to allow an

1

hour for each witness.

We would hope that we —

we

2

have read the testimony so we do expect any summaries

3

to be very brief and allow the maximum amount for

4

cross-examination.

5

With that, Mr. Mecham, let me turn to you.

6

MR. MECHAM:

7

10

MR. ELMONT:

Mr. Chairman, if I could

interrupt, were we going to swear all witnesses at
the same time?

11

COMMISSIONER CAMPBELL:

12

No.

CHARLES DARLING,

13

called as a witness, being first duly sworn, was

14

examined and testified as follows:

15

COMMISSIONER CAMPBELL:

16

be seated.

Please

DIRECT EXAMINATION

18

BY MR. MECHAM:

19

Q.

21

Thank you.

Mr. Mecham?

17

20

Mr. Darling, could you state your name and

business address for the record, please.
A.

Yes.

My name is Charles Darling.

I am

22

President and General Manager of Desert Power, LP,

23

2603 Augusta Drive, Suite 880, Houston, Texas.

24
25

Our

first witness is Mr. Charles Darling.

8
9

Thank you, Mr. Chairman.

Q.

Thank you.
You may want to pull that microphone just

1

a little closer.

2

A.

Is that better?

3

Q.

Yes.

And did you prepare Direct Testimony

4

for this proceeding that consists of 16 pages with 14

5

exhibits attached, all of that has been premarked,

6

the testimony itself as Desert Power 1 with Desert

7

Power 1.1 through 1.14 attached?

8

A.

Yes, I did.

9

Q.

Are there any corrections to that

10

testimony?

11

A.

No, sir.

12

Q.

So if I were to ask you the questions that

13

are in the testimony your responses would be the same

14

today?

15

A.

Yes, they would.

16

Q.

Thank you.

17
18

Do you have a brief summary of your
testimony?

19

A.

Yes, I do.

20

Q.

Why don't you give it.

21

A.

On behalf of Desert Power, my testimony

22

today seeks the extension of the contract, the

23

currently existing contract, and the milestone dates

24

therein through June 1, 2007 pursuant to an event of

25

force majeure which we contend occurred with regard

9
1

to this contract.

2

We have today some $70 million invested in

3

a plant with $10 million more committed that we are

4

endeavoring to complete to facilitate our performance

5

under that contract.

6

have had to take our existing Interconnection

7

Agreement which allows us to produce 78 megawatts

8

into the PacifiCorp transmission system and pursuant

9

to which we operated as a network resource in the

10

As a part of doing that, we

past and amend it for another 30 megawatts.

11

During the course of that amendment,

12

fundamental changes were made m

13

substation after a considerable period of time which

14

made the achievement of the commercial operation date

15

impracticable and, indeed, impossible.

16

the design of the

Pursuant to that, we filed a notice of

17

force majeure because due to events beyond our

18

control we were not able to meet the commercial

19

operation date.

20

here about today.

21

That is the essence of what we are

We met in an attempt to achieve a

22

resolution.

We were unable to do so.

We have

23

negotiated with PacifiCorp and thereafter we sought

24

arbitration or mediation and we were unable to reach

25

an agreement, during the course of which we believe

10
1

that extra contractual requirements were imposed upon

2

us that it was impossible in the circumstances for us

3

to fulfill.

4

circumstances, but that was not accepted.

5

present ourselves to the Commission today to have

6

them review the merits of our force majeure claim, to

7

hold, hopefully, that it was valid and to extend the

8

contract.

9

We offered to mitigate those
And so w£

I would say that today, as we said during

10

the Technical Conference, we have a Letter of Intent

11

to sell this plant and we're in the final stages of a

12

Purchase and Sale Agreement.

13

on that is dependent upon the outcome of this

14

proceeding because the contract is fundamental to the

15

completion of that sale.

16

Q.

17

Darling?

18

A.

19

However, moving forward

Does that complete your summary, Mr.

That does.
MR. MECHAM:

Mr. Chairman, all three

20

PacifiCorp witnesses rebutted Mr. Darling and Mr.

21

Swenson and I would ask that he be given a chance to

22

offer some surrebuttal.

23

COMMISSIONER CAMPBELL:

24

practice.

25

Direct Testimony?

That is our

Would you like to at this time offer his

19
1

Thank you.

2

Q.

Does that conclude your Surrebuttal?

3

A.

It does.

4
5

MR. MECHAM:

Mr. Darling is available for

cross-examination.

6

COMMISSIONER CAMPBELL:

7

Mr. Elmont?

8

MR. ELMONT:

9

Thank you.

Thank you, Mr. Chairman.

CROSS-EXAMINATION

10

BY MR. ELMONT:

11

Q.

Good morning, Mr. Darling.

12

A.

Good morning, Mr. Elmont.

13

Q.

Mr. Darling, when did Desert Power first

14

determine that it was going to become a qualifying

15

facility?

16
17
18
19

A.

It filed a proceeding —

I think we filed

with the FERC in late 2003, as I recall.
Q.

And that would have been a self-

certification; is that what you're referring to?

20

A.

That would have been a self-certification.

21

Q.

And how long prior to that internally had

22
23
24
25

Desert Power determined it was going to become a QF?
A.

We had examined options as to what we were

what we needed to do probably in September and
October of 2003.

1

Q.

And when you talk about examining options

2

of what you need to do, are you referring there to

3

what you need to do in order to qualify as a QF?

4

A.

Whether we were going to sell the plant,

5

whether to apply for a QF, whether to abandon the

6

project.

7

period.

8
9

Many options were examined during that

Q.

Understood.

So in that process, as you

were examining options and at the point that you

10

determined to become a QF prior to your FERC filing

11

in late

12

requirements of becoming a QF?

?

03, did you look into the specific legal

13

A.

Ifm sure our attorneys did.

14

Q.

And that would include things such as

15

PURPA, that would include things such as the tariff

16

requirements under PacifiCorp's Schedule 38, is that

17

correct, things of that nature?

18

A.

We looked at, in terms with our

19

self-certification, we worked with our Federal

20

attorneys in Washington, D.C. looking at the PURPA

21

requirements.

22
23
24
25

Q.
attention

Okay.

I actually want to call your

—
Mr. Chairman, I wasn't planning on

introducing this as a marked exhibit.

It's actually

1

Q.

And that experience was as an independent

2

power producer when the plant was first built?

3

that what you're referring to?

4

A.

That is correct.

5
6

Is

MR. ELMONT:

I apologize for just one

moment here, Mr. Chairman.

7

I want to introduce something that

8

actually I think we will mark as an exhibit, Mr.

9

Chairman.

10
11

COMMISSIONER CAMPBELL:
mark it

MR. DARLING:

MR. ELMONT:

For right now, yes.

Thank

you.

16
17

Are we done with this for

right now?

14
15

We'll

—

12
13

All right.

What we'll mark, I suppose, as PacifiCorp
Cross 1.

18

COMMISSIONER CAMPBELL:

Let's just mark it

19

Cross Exhibit 1 and we'll just go in sequential

20

order.

21

Q.

(BY MR. ELMONT)

I won't ask you if you

22

recognize the document since it's not one of yours,

23

Mr. Darling, but could you read the title for us?

24
25

A.

"Utah Power & Light Company, Electric

Service Schedule Number 38, State of Utah, Qualifying
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1

Facility Procedures filed July 23rd, 2005."

2

Effective the same date.

3

Q.

4

Thank you.
And I'm going to ask you to for the time

5

being, and subject to check, rely on my

6

representation that the language that we're going to -

7

review briefly would have been language that was in

8

effect as of the time that Desert Power was

9

considering becoming a QF.

10

So based on that assumption, would you •

11

turn to —

I'm trying to see if we've got an actual

12

page number here, I don't believe we do —

13

the sections identified it's Roman Numeral II.

14

Section II of the tariff.

15

A.

On original sheet 385?

16

Q.

Yeah, you're right.

17

number.

18

but within
So

And that is the page

So page 5 in Schedule 38.

Thank you.

Could you read for us the two paragraphs

19

underneath the heading of Section II, Process for

20

Negotiating Interconnection Agreements?

21

A.

"In addition to negotiating a Power

22

Purchase Agreement, QFs intending to make sales to

23

the Company are also required to enter into an

24-

Interconnection Agreement that governs the physical

25

interconnection of the project to the Company's
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1

transmission or distribution system.

2

obligation to make purchases from a QF is conditioned

3

upon all necessary interconnection arrangements being

4

consummated.

5

initiate its request for interconnection as early in

6

the planning process as possible to ensure that

7

necessary interconnection arrangements proceed in a

8

timely manner on a parallel tract with negotiation of

9

the Power Purchase Agreement."

10

Q.

The Company's

It is recommended that the owner

And again, someone on behalf of Desert

11

Power would have reviewed Schedule 38 prior to the

12

time that Desert Power determined to become a QF or

13

at least prior to the time it filed its application

14

inside its Schedule 38?

15

A.

I'm sure it did.

16

Q.

Okay.

Now, you mentioned in your live

17

rebuttal this morning that you had a June of f04

18

conversation with a Mr. Cory.

19

title was, Mr. Cory from PacifiCorp?

20
21
22
23

A.

Do you recall what his

It's on the letter that we provided in

discovery.
Q.

Okay.

In which you talked about amending

the existing Interconnection Agreement?

24

A.

Yes.

25

Q*

Did you have any basis, as you understood

1

the legal requirements for becoming a QF, for

2

believing that an amendment to the existing

3

Interconnection Agreement was acceptable?

4

A.

My Federal counsel.

5

Q.

So on advice of counsel an amendment was

6
7

suggested?
A.

Yes.

To preserve my place in the queue,

8

that QFs throughout the country had amended.

And in

9

fact, that utilities change you over to a QF to deny

10

you your place in the queue and so, therefore, an

11

amendment was the preferred approach.

12
13

Q.

Did you discuss that issue with Mr. Cory

at the time?

14

A.

No.

15

Q;

Thank you.

16
17

I think you can put aside Schedule 38.
A.

Thank you.

18
19
20

Nothing was raised on that.

COMMISSIONER CAMPBELL:

Do you want to

move the admission?
MR. ELMONT:

Thank you, Mr. Chairman, yes.

21

I move for the admission of Cross-Examination Exhibit

22

Number 1, Utah Power & Light Company Electric Service

23

Schedule 38.

24

COMMISSIONER CAMPBELL:

25

MR. MECHAM:

No.

Any objections?
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1

MR. PROCTOR:

2

COMMISSIONER CAMPBELL:

3

6
7

All right.

We 1 11

admit it.

4
5

No objection.

MR. ELMONT:
Q.

Thank you.

(BY MR. ELMONT)

When did Desert Power

begin to negotiate a PPA with PacifiCorp?
A.

Sometime after the Stipulation approved by

8

this Commission in June of 2004 was entered into or

9

approved.

10

Q.

11

Summer of 2004.
That's close enough.

Thank you very much.

At the time that Desert Power began to

12

negotiate the PPA, did it seek to initiate a request

13

for interconnection —

14

would want to refer back to Schedule 38 as I'm going

15

to quote from it, that same Section II -- "on a

16

parallel tract with negotiation of the Power Purchase

17

Agreement"?

18
19
20

A.

We notified Mr. Cory, but we did not

put the formal request in.
Q.

21
22

No.

and actually, you probably

Thank you.
And that request would have been in

February of 2005; is that correct?

23

A.

That's the request we put in.

24

Q.

Thank you.

25

Now, Desert Power did attach a proposed
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1

PPA to its application in this matter; is that

2

correct?

3

A-

If Y o u represent that I did, then I did.

4

Q.

Okay.

But you don't recall any

5

negotiations taking place based on a contract if it

6

was attached to the application?

7

&.:

No.

It was —

I think, as I recall —

8

more you talk about it, Mr. Elmont, I think there's

9

some requirement that you tender a contract or

10

something else of the sort in the rate schedule and

11

so we tendered one.

12

Q.

13
14
15
16
17

the

Thank you.
And negotiations began sometime in the

summer?
A.

About six months.

I think around six

months after we tendered it.
Q.

18

Thank you.
At the time that Desert Power was in the

19

process in this docket of seeking approval for

20

becoming a qualifying facility, could you describe

21

for us what, if any, plans it had in place for

22

actually obtaining the online date by summer peak of

23

2005 as was stated in the application?

24
25

A.

At that point in time we had identified

surplus equipment that would allow us to do that.

1

Because with the passage of time certain of the

2

assets actually were scrapped and another of the

3

assets was sold.

4
5

Q.

And are you referring specifically to

steam turbine in that context?

6

A.

Steam turbine and HRSG.

7

Q.

Okay.

So what steps had you taken to

8

secure the steam turbine or to look into, I don f t

9

want to put words into your mouth, before you found

10

out it was scrapped?

11

A.

This was a time when there was a lot of

12

excess inventory on the market.

13

the HRSGs had them in storage and they were

14

requesting that we go ahead and purchase them without

15

a contract.

16

Without the money to buy them they did not —

17

got tired of waiting and decided that they would

18

wanted to get them out of storage and they scrapped

19

them.

20

an alternative person.

21

The people who had

We didn't have the money to buy them.
they
—

As to the steam turbine, they then sold it to

Q.

22

Thank you.
But you did identify, it sounds like

23

fairly early in the process, and maybe you can tell

24

us when, the need for that equipment if you were to

25

become a QF?

1

A.

As soon as we looked, I mean, we knew that

2

—

my background is I'm an attorney.

3

QFs a long time.

I've dealt with

4

Q.-

So you knew you had to co-generate?

5

A.

I knew I had to co-generate.

6

Q.

So is it fair to say that would have been

7

early in the process back in

8

this decision?

9

A.

Yes.

f

03 as you were mulling

We were talking at -- we were

10

talking with US Magnesium or the predecessor or the

11

people who were there at the time.

12

Q.

13

Understood.

Thank you.

What about potential other long lead time

14

items aside from the steam turbine, had you

15

identified any of those as of the time that you were

16

submitting the application and hoping for a summer

17

peak online date of ?05?

18

A.

We had —

our operations and maintenance

19

people were very involved in the market, and we went

20

to them to attempt to identify what we would need.

21

At that point in time, in 2003, early 2004, the

22

market was fairly flooded, I might say, with

23

available equipment.

24

changed, but at the time it was fairly fluid.

25

Q.

That condition has since

So the expectation the Company had based
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1

on that variety of items was that they would be

2

available when needed; is that a correct statement?

3

A.

We had ascertained availability of

4

significant items that today are long lead time

5

items.

6

Q.

Thank you.

7

And ascertaining their availability meant

8

seeing they were on the market as opposed to ordering

9

or anything like that?

10

A.

We did not have the money to order.

11

Q.

Thank you.

12

Could you remind us, Mr. Darling, when in

13

the process or rather at what point in time you

14

started the process of identifying the specific steam

15

turbine?

16

testimony correctly?

17

Was that late

A.

f

Once we had —

04?

Am I recalling your

once we had the contract

18

secured, we gave -- we had people looking, but not

19

inspecting.

20

were not sending people out to actually inspect, kick

21

the tires.

22

fly people all over the country to look at various

23

pieces of equipment and then evaluate what they've

24

seen, often taking second and third trips.

25

Q.

We were looking at availability.

We.

Itfs not the local car lot, you have to

So is it accurate to characterize that as
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1

being the looking in earnest for the specs in the

2

steam turbine that were necessary came after the

3

entry of the signature to the PPA?

4

you're testifying?

5

A.

Is that what

Once -- once we knew the —

once the

6

Stipulation was approved, then our O&M contractor

7

began to look for units and we began the preliminary

8

analysis to try and figure out how we were going to

9

do it.

10
11

The process of actually sending people out

was after we entered into the contract.
Q.

12

Thank you.
And the downside of sending people out to

13

kick the tires, as you put it, prior to that time

14

would have been a cost issue; that's your testimony?

15

A.

Yes.

16

Q.

And you signed the

17

—

COMMISSIONER CAMPBELL:

Mr. Elmont, as far

18

as kicking, it did occur to me that the Commission is

19

going to have questions of each witness as well so

20

we're going to reserve ten minutes for our questions.

21

So I guess you're looking at another ten minutes.

22

MR. ELMONT:

That's fine, Mr. Chairman.

23

I'll do my best.

I would note that much of our hour

24

was spent on the rebuttal testimony rather than on

25

cross-examination, but I will certainly

—
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1

COMMISSIONER CAMPBELL:

2

MR. ELMONT:

3

Q.

I understand.

Thank you.

(BY MR. ELMONT)

You signed a Stipulation

4

agreeing to the Commission's Interim Pricing Method

5

in Docket Number 03-035-14 in May of '04; is that

6

right?

7

A.

That's correct.

8

Q.

You've testified that you began the

9

process of requesting interconnection in February of

10

'05.

11

to begin the process of study following the request

12

for interconnection?

13
14
15

When did the parties enter the Study Agreement

A.

I'm sorry, I really didn't understand the

question.
Q.

Let me help you out.

16

here Cross Exhibit 2.

17

document, Mr. Darling?

And we'll introduce

Do you recognize that

18

A.

Yes.

19

Q.

And when I refer to it as the Study

20

Agreement, does that make sense?

21

A.

That's perfectly good.

22

Q.

Okay.

23

2005, correct?

24

A.

That's correct.

25

Q.

And accepted by Desert Power on the second

So this is dated February 24th of

1

page on it looks like March 5th; is that right?

2

A.

3

Q. . I'm glad I'm not the only one who can't

4

Either 3rd or 5th, one of the two.

read my own writing.

5

And do you recall when PacifiCorp first

6

informed Desert Power of the need for technical data

7

before the actual studies could begin?

8
9

A.

Personally I really don't.

Our project

manager at the time and others were the ones, and our

10

engineering group, were the ones who were really

11

coordinating that.

12

Q.

13

Okay.

So I really can't tell you.
Thank you.

In the interest of time I'm going to make

14

a representation to you subject to check and, that

15

is, that by letter of March 1st of '05, PacifiCorp

16

informed Desert Power of the need for technical data

17

before studies could begin.

18

to check, sort of a reasonable time frame?

19
20
21

A.

Probably.

Does that sound, subject

That would probably make

sense.
Q.

And you've talked in your Rebuttal

22

Testimony this morning about the fact that some of

23

the data that was necessary was actually US

24

Magnesium's data; is that correct?

25

A.

That is correct.
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1

Q.

2

Thank you.
I would like to —

I forgot to move for

3

Exhibit 2, didn't I, admission, Mr. Chairman?

4

COMMISSIONER CAMPBELL:

5

MR. MECHAM:

6

COMMISSIONER CAMPBELL:

7

No.
All right, we'll

admit it;

8
9

Any objections?

MR. ELMONT:
Q.

Thank you.

(BY MR. ELMONT)

I would like to introduce

10

Cross Exhibit 3.

11

or recipients from the e-mail string here?

12

A.

Do you recognize any of the senders

Well, I see that Ed Oleksy, I don't

13

actually recognize -- I think I've heard his name.

14

wouldn't have been able to place him but for the

15

e-mail address, but he's with Sega, who was our

16

engineering firm.

17

manager at the time.

18

Q.

Rob Shephard was our project

So to cut things short, and I'm sorry to

19

cut you- off but in the interest of time, this is an

20

e-mail from Larry Soderquist who is PacifiCorp,

21

correct?

22

A,

That's exactly right.

23

Q.

So it's addressed to at least, among

24
25

others, Representatives of Desert Power?
A.

Right.

I
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1

Q.

I want to call your attention to the last

2

full paragraph, which is actually the second e-mail

3

on this page, but the last full paragraph on page 1

4

where it identifies data that PacifiCorp is seeking

5

at that point.

6

right term, but the last block beginning "Steam

7

Turbine Governor System Block Model Diagram Data."

8

Do you see where Ifm referring to?

And I guess paragraph is not the

9

A.

Yes, I do.

10

Q.

In the list within that paragraph, so to

11

speak, do you see the bottom one is a US Magnesium

12

Electrical System, Turbine Generator and —

13

even know how to say that.

14

Intershe?

15

A.

Intertie.

16

Q.

Intertie.

17

I don't

Can you help me?

The preceding four items above

the US Magnesium items, are those Desert Power items?

18

A.

They are.

19

Q.

And can you identify the date we're

20

talking about here this would have been sent?

21

A.

May 4th.

22

Q.

Thank you.

23

And the data was actually provided in June
f

24

of

05, correct?

Is that your understanding of the

25

completion of the data as PacifiCorp required it to
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1

begin the studies?

2

A.

That may well be.

3

Q.

So as of May of

f

05 there was still

4

information required, not only from US Magnesium but

5

also from Desert Power; is that correct?

6

A.

That's what this says.

7

Q.

Thank you.
Ifm going to expedite things, Mr.

8
9

Chairman.

10

You've testified this morning, and it's

11

also, I believe, something that you referenced in

12

Technical Conference previously about the complete

13

reworking that was effectuated by the October

14

redesign.

15

engineering, for example, and throwing things off in

16

terms of the dates?

Is that correct, that the need for

17

A.

Yes.

18

Q.

Were there no long lead items or other

19

items that could have been identified as being within

20

Desert Power's scope even at that time, even prior to

21

the redesign, if that question makes sense?

22

put it differently.

23

A.

Let me

There were long lead time items, but none

24

based on what we had located that I think exceeded 18

25

weeks.

So at that time.
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1

Q.

But in terms of the need for the

2

engineering to be done and to be approved by

3

PacifiCorp, were there items that you knew were going

4

to be necessary regardless of what the engineering

5

had to say, for example, transformers?

6

A.

We already had it.

7

Q.

What about, for example, control room

8
9

materials?
A.

We had things going on with the control

10

room and we had paid a premium so that our control

11

room systems would be available.

12

January 1 date had slipped, but so that they would be

13

in place by March 15, 2006.

14

Q.

What about metering?

15

A.

Metering?

And by then the

Part of the metering was the

16

responsibility of PacifiCorp under the contract.

17

it was only when the delay with the redesign came in

18

that we even talked about seeing if we could assume

19

control for metering.

20

we found out that we couldn't improve on PacifiCorpfs

21

lead times.

22
23

Q.

And

But when we went to the market

Thank you.
And I guess finally, although, Mr.

24

Chairman, if we have time later on I do have more if

25

we are able to cover the ground.
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1

PacifiCorp data so that they could go through and

2

complete their engineering design of our internal

3

electrical design vis-a-vis the switch station and

4

things like that.

5

So that's where we get to this wasn't just

6

a one-month delay.

7

engineering design going on one set of assumptions as

8

to how this whole interconnection would work that

9

fundamentally changed once we understood it.

10

We were moving down with

Now, yes, we acceded to the demand that we

11

agree to it because basically PacifiCorp said, "This

12

is how we're going to do it, guys."

13

have a choice in the matter.

14

along with it because that was the condition on which

15

we could get the additional interconnection.

So of course we went

16

COMMISSIONER BOYER:

17

COMMISSIONER CAMPBELL:

18
19

We really didn't

Thank you.
Mr. Elmont, I'll

give you five more minutes.
MR. ELMONT:

Mr. Chairman, I think I would

20

be counterproductive to go back into some of the more

21

minutiae I was going to do at the time.

22

I'll withhold those.

23

Thank you.

24

COMMISSIONER CAMPBELL:

25

So for now

Thank you.

And I

think that's a great observation if we can just get
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1

to the point.

2
3

MR. GINSBERG:
ask one or two?

4
5

COMMISSIONER CAMPBELL:

Ifm sorry.

Yes,

Mr. Ginsberg, go ahead.

6
7

Chairman Campbell, could I

CROSS-EXAMINATION
BY MR. GINSBERG:

8

Q.

I had just a couple of areas I wanted to

9

ask you about.

When I look at the time schedule and

10

the events and the delays that were occurring, it

11

appears that the project could have been, with the

12

delays you've talked about, been online sometime this

13

fall or this winter?

14

A»

Our original, with everything that was

15

going along, Mr. Ginsberg, our timeline that we were

16

working on with PacifiCorp in March was backfeed in

17

early October, I think October 3rd.

18

fully online about November 15th.

19
20
21

Q.

And so probably

How did the November 15th date then turn

into the June 1, '07 date?
A.

Once, as I set out in my testimony, once

22

we had the concern about the contract, we encountered

23

financing problems which ultimately led in May, on

24

May 1 to our bridge lender refusing to advance any

25

more funds until we had resolved the issue.

And so
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1
2

it required us to shutdown the project.
Q.

So because of the financing falling apart

3

in basically that last spring that November date

4

wasn't plausible any longer?

5

A.

That's right.

At that point in time, once

6

the shutdown occurred, we lost the summer that we

7

would have been going full steam to bring this

8

online.

9
10
11
12
13

Q.

about, do you have the contract up there with you?
A.

I have a contract over there.

reach over for it.
Q.

14
15

The second thing I wanted to ask you

Is it all right?

Sure.
COMMISSIONER CAMPBELL:

Q.

I can just

(BY MR. GINSBERG)

Go ahead.

This goes somewhat, I

16

guess, to really what you're asking here for the

17

Commission to do.

If you can go to paragraph 13.

18

And you made reference in your summary to

19

the "but not limited to" language and referred to Ms.

20

Coon's testimony that that meant that you should

21

evaluate the event, other events that are possible

22

force majeure events besides the so-called acts of

23

God type of events?

24

A.

That's correct.

25

Q.

Is that what you did?
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1

A.

Ifm sorry.

2

Q.

Is that what you think Ms. Coon did?

3

A.

My impression in reading her testimony was

4

that she focused on the "by way of example" language

5

and not the first sentence of the provision when it

6

says on the "by way of example" which "but is not

7

limited to" language.

8
9

Q.

So is it your view that the delay that

occurred that you discussed with Mr. Elmont and was

10

talked about in a variety of the testimonies dealing

11

with not having the generator available to you at the

12

time of the contract and the five-month delay

13

requesting the interconnection is irrelevant?

14

A.

I would say that until we had the actual

15

data so that they could undertake a meaningful study,

16

since we were not getting an OEM generator, per se,

17

that we could spec out, that yes, we would have to

18

start all over again if the information we originally

19

gave them was wrong.

20

Q.

But you are the ones who were able to pick
f

21

the online date of June

22

completed within your discretion, and it was within

23

your discretion not to have the generator available

24

to you at the time you signed the contract.

25

06 and then have something

How are those not relevant factors in
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1

determining whether it f s reasonable to have delayed

2

five months in applying for an Interconnection

3

Agreement?

4

A.

5

process.

6

became unavailable and so, therefore, we began the

7

measures then with the stipulation to identify the

8

equipment that would meet our requirements, and it

9

took us some time to do that.

10

Q.

It is reasonable because we began the
We had identified earlier equipment that

One final area then.

A force majeure

11

event seems to relieve you of performance of certain

12

obligations that the force majeure affects, one of

13

which could be the in-service date.

14

Is it your view that the force majeure

15

date also would extend the termination date of the

16

contract or is it still a 20-year contract but that

17

the commercial operation date may still get extended?

18

The contract would expire 20 years from, as the

19

contract defined, 18 months from the effective date

20

of the agreement, which would be, I guess, sometime

21

in 2026.

22

A.

I think it tolls the operation of the

23

specified dates.

24

expiration, I have not really analyzed, Mr. Ginsberg.

25

How that works on contract

COMMISSIONER CAMPBELL:

Thank you, Mr.

r

2

1

Ginsberg.

2

Mr. Mecham, any redirect?

3

MR. MECHAM:

4

Just very quickly with

respect to what Mr. Ginsberg was asking.

5

COMMISSIONER CAMPBELL:

6

Mr. Proctor do you have a question?

7

MR. PROCTOR:

8
9
10
11

Just a minute.

Yeah, just one question.

CROSS-EXAMINATION
BY MR. PROCTOR:
Q.

And my purpose is to try to understand

your force majeure claim.

12

A.

Sure.

13

Q.

In paragraph 13 of the force majeure

14

section of the contract, it refers to any cause

15

beyond the reasonable control of the seller or of

16

PacifiCorp that, despite due diligence," and so on.

17
18

Do you believe that the delay that you're
complaining of was within the control of PacifiCorp?

19

A.

Yes, I do.

20

Q.

Now, there is no comma separating "seller

21

or of PacifiCorp," is there?

22

A.

There is not.

23

Q.

And would that not be read as the beyond

24

reasonable control must be beyond the control of the

25

seller as well as PacifiCorp?
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1
2
3

A.

I have to take your word for it.

If you

want me to read that, I'll read it.
Q.

I read it earlier.

It's on the last three

4

lines of page 1.

"Time to complete the study is

5

dependent on the availability of PacifiCorp

6

resources."

Is that the time required?

7

A.

Certainly.

8

Q.

Okay, thank you.

9

Do you believe that Desert Power bears any

10

of the blame for its project's failure to be online

11

on a timely basis by the scheduled operation date of

12

May 9, 2006?

13

A.

Any of the blame.

I don't know that I'm

14

in a position to make that determination

15

specifically.

16

have happened if the redesign didn't occur.

17

believe we were online and on timeline to make the

18

commercial operation date until we had the redesign.

19

Q.

What I do know is what I believe could
And I

So your testimony is that PacifiCorp up

20

until the redesign everything was going smoothly,

21

Desert Power had done everything correct, had managed

22

their facility, the construction, the contracting

23

completely consistent with getting a project online

24

by June 1 of 2006, and PacifiCorp is the sole cause

25

for these problems, these delays?
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1

A.

I believe up until October 6 everything

2

was moving along swimmingly, everything was going

3

along as though we could make this date, and in

4

October things changed in the schedule.

5

Q.

6
7

Swimmingly, I like that term.
Let's refer to Cross-Examination Exhibit

1, Schedule 38.

You're familiar with Schedule 38?

8

A.

Yes.

I have read Schedule 38 a few times.

9

Q.

Mr. Elmont will provide you a copy that's

10

already been admitted into evidence and the other

11

parties should have a copy of that.

12

Again, I would just turn you, Mr. Swenson,

13

to the last -- to original sheet number 38.5.

14

I'm not going to take time to read this because we've

15

already read it.

16

where the tariff recommends on original sheet 38.5,

17

the last block on that page at the bottom where the

18

tariff recommends that the owner of a qualifying

19

facility initiate its interconnection request as

20

early in the planning process as possible.

21

And

But I'm referring to the language

Did Desert Power initiate its

22

interconnection request as early in the planning

23

process as possible, in your view?

24
25

A.

It did it as early as possible with

information that was applicable to what it was
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1

actually going to install.

2

information prior to that would have given us

3

meaningless results that would have wasted your

4

Company's resources and time.

5

busy your Company's resources are and I would rather

6

not waste their time.

7

Q.

To have provided

And I could tell how

Do you believe that Desert Power and

8

PacifiCorp began negotiating the Power Purchase

9

Agreement in earnest in June of 2004?

10

A.

Yes, I believe that's correct.

11

Q.

Thank you.

12

All things being equal, if Desert Power

13

would have made its request for transmission service

14

back when it began negotiating with PacifiCorp on the

15

Power Purchase Agreement, isn't it true that right

16

now instead of being in September 2006, under these

17

same sets of circumstances we would be facing these

18

same circumstances in January of 2006?

19

A.

I'm not sure I get your timelines exactly.

20

Q.

Approximately?

21

A.

Well, I suspect that if we would have

22

given the interconnection request and made up

23

information, that I would have had Mr. Houston

24

telling me that I didn't give him good information

25

until June 21st of 2005 anyway, which started the
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1

process.

2

didnft want to start the process anyway.

3

Q.

And until we had good information you

Okay.

Was it within Desert Power's

4

reasonable control to wait until February 22, 2005 to

5

make its interconnection request?

6

A.

Yes.

7

Q.

Having made the February 22nd request, was

8

it within Desert Power's reasonable control to wait

9

until June 10th to submit the necessary technical

10
11

data to make its study application complete?
A.

Again, I'm not sure what "reasonable

12

control" is.

13

the electrical engineers that were working on getting

14

information had a basis for digging that data up and

15

it took them that long.

16

Q.

17
18

I assume that the project engineer and

Thank you.
When did Desert Power finally take

possession of its steam turbine?

19

A.

That I don't know.

20

Q.

Subject to check, would you agree that

21

Mr. Darling stated in the Technical Conference that

22

possession was achieved by Desert Power in September

23

or October of 2005?

24
25

A.

Subject to check.

I have direct knowledge of.

But it's not something
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1

Q.

Okay.

It!s page 65 of the transcript,

2

lines 7 through 12, just for the record, so Mr.

3

Mecham could review that if he would like.

4

Was it within Desert Power's control to

5

wait clear until August of 2005 to purchase and

6

October 2005 to take possession of the steam turbine?

7

A.

I think Mr. Darling has testified to all

8

of those matters and I don't know what more you want

9

me to say about it.

10
11

Q.

think it was within Desert Power's control?

12
13

A.

MR. MECHAM:

18

If you would like him to

elaborate he can do that under the rules of the game.

16
17

I think he testified that's when they

obtained the equipment so it was in his control.

14
15

I just would like to know whether you

MR. BROCKBANK:
that.

Thank you.

I appreciate

I think we're okay.
Q.

(BY MR. BROCKBANK)

Are you aware of

19

whether the turbine is available for use right now?

20

Is the refurbishment done and complete?

21
22

A.
turbine."

I'm not aware of what you mean by "the
The steam turbine?

23

Q.

The steam turbine.

24

A.

I do not know

25

Q.

You do not know?

—
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1

A.

2

—

the status of it.

MR. BROCKBANK:

Let's see here.

Mr.

3

Chairman, if you'll bear with me for a minute.

4

the interest of expedition, I'm going to get out of

5

the weeds a little and move up to the clouds a little

6

more.

7

Q.

(BY MR. BROCKBANK)

In

When did Desert Power

8

and Questar Gas first exchange an agreement for the

9

compressor station or do you know that?

10
11

A.

13

I don't know that specifically.

it was back in 2001, but I'm

12

Or I can

MR. MECHAM:

I believe

—

Are you referring

specifically to anyplace in his testimony?

14

MR. BROCKBANK:

Not right now, I'm not

15

referring to any particular line in his testimony,

16

Mr. Mecham.

17

—

Q.

(BY MR. BROCKBANK)

You provided a copy, a

18

draft of a Desert Power Facilities Agreement and I

19

don't need to jump into that.

20

out, and I'm happy to provide you a copy if you would

21

like, but I just want to point out that the date of

22

that agreement is October of 2004.

23

I just wanted to point

Would you like to see that or —

I'm not

24

necessarily planning on submitting it into evidence,

25

but it's a document that Desert Power provided.

81
1

And I!m still in the clouds, so to speak,

A.

2

over what document you're referring to.

3

dealing with Questar, is it dealing with PacifiCorp?

4

What is it?

5

Q.

No.

Is it

This is a Desert Power Facilities

6

Agreement between Questar Gas and Desert Power and

7

it's dated —

8

2004.

it's a draft and it's dated October

9

A.

Yes.

10

Q.

Okay.

11

me strike that.

12

Conference —

13

believe was the word, until November 9th, 2004 or the

14

effective date that you were going to have a project.

15

Is that your testimony?

16
17
18

A.

At the Technical Conference -- let
You said -- yes, at the Technical

you said you didn't feel comfortable, I

That's my testimony.

I would like to note

that no one has appealed it and we're moving forward.
Q.

Okay.

So with your experience with

19

US Magnesium, with Pioneer Ridge, and any other

20

qualifying facilities that you're familiar with, has

21

anybody ever appealed an order approving a QF

22

contract that you're familiar with?

23

A.

No.

24

Q.

Okay.

25

Yet you didn't feel comfortable

that you had a deal until November of '04?

82
1

A.

That's what I stated.

You know, I don't

2

mean have a deal.

3

effective contract that's something that can be taken

4

to a bank to acquire equipment.

5

Q.

6

What we don't know, we have an

I understand, sure.
And that's not the question.

The question

7

is, when did you feel reasonably comfortable that

8

Desert Power's project was going to fly?

9

And as a pretext I'll mention that Mr.

10

Darling testified this morning that he had sent Mr.

11

Cory at PacifiCorp Transmission a letter in June of

12

2004 stating that they were going to seek, I believe

13

he used an amendment of the transmission arrangement

14

or the Transmission Agreement, Interconnection

15

Agreement.

16

Darling was comfortable that things were moving along

17

in June of '04 and you're saying that you didn't feel

18

comfortable until November; is that correct?

19

A.

And it just appears to me that Mr.

I've been through this process enough to

20

know that there can be delays and there can be

21

frustrations.

22

that have taken a lot longer to get through the

23

negotiating phases and through the approval processes

24

than the four or five months you're talking about

25

right there.

I have had a lot of other projects
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1

Q.

Why did you then begin negotiating with

2

PacifiCorp prior to the effective date if you didn't

3

know you had a project?

4

A.

We were just always interested in

5

understanding what the costs of that would be for

6

commercial decision making.

7

Q.

Okay.

After two years, approximately,

8

just under two years of this draft Desert Power

9

Facilities Agreement with Questar, has Desert Power

10

executed a contract with Questar for the compressor

11

station?

12

A.

And I would have to defer that question

13

maybe to Mr. Darling.

I think we've done some

14

agreements associated with financing studies and

15

we've studied and studied and studied and looked for

16

timelines and we're waiting for engineering

17

information back from the last agreement that was for

18

a study at this time.

19

pin down what the costs and the timing would be for

20

that installation.

So we've continued to try to

21

Q.

Is that a no, no contract yet?

22

A,

I believe we have a contract for

23

Q.

You have a contract?

24

A.

—

25

Q.

Do you have a contract with Questar Gas

—

for studying the cost of this.
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1

for the installation of a compression facility?

2
3

A.

No.

Just to study the cost and the timing

of it right now.

4

MR. MECHAM:

I thought the rules of the

5

game were if the witness deferred a question to

6

someone who was here at the table that if he had

7

anything additional to say it would go to him.

8
9
10

MR. BROCKBANK:

I thought Mr.

Swenson's testimony talked about the Questar Gas
relationship.

11
12

I'm sorry.

MR. MECHAM:

He said he didn't know and he

would defer to Dr. Darling.

13

MR. SWENSON:

And I assumed you were

14

referring to the agreement associated with the

15

Engineering Study.

16

Q.

(BY MR. BROCKBANK)

No.

I was referring

17

to the actual Compression Agreement.

18

familiar with that or should that be directed to

19

Mr.

20
21
22

—
A.

There is no Compression Agreement.

There's only an agreement to do the study.
Q.

That was my question.

23

looks like you did know the answer.

24

that clarification.

25

Are you

A.

Thank you.

It

I appreciate

I just needed to get to what you were
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2

asking.

Sorry.

Q.

I apologize if I was unclear.

3

Is the fact that Desert Power has not

4

executed a contract with Questar for a compression

5

station within Desert Power's control or does that

6

blame primarily lie with Questar?

7

It f s within Desert Power's control, I

A.

8

assume.

We've been working on it for many, many

9

months.

Many years I think I would say.

10

MR. MECHAM:

I would also object on the

11

grounds that that assumes certain things that just,

12

frankly, aren't at issue because that assumes that we

13

have a firm Transportation Agreement in our contract.

14

That's a matter in dispute, I suppose, but they

15

themselves will show in a matter of minutes,

16

acknowledge there is no firm Transportation

17

Agreement.

18

Questar in this proceeding is irrelevant.

19

So the relevance of a contract with

MR. BROCKBANK:

I completely disagree,

20

Mr. Chairman.

21

firmness of their fuel supply front and center in

22

this proceeding.

23

Mr. Swenson's testimony has made the

COMMISSIONER CAMPBELL:

24

overrule the objection.

25

question.

I'm going to

You can continue with your

1

MR. BROCKBANK:

2
3

Q.

Thank you.

(BY MR. BROCKBANK)

Mr. Swenson, do you

know when Desert Power executed its EPC contract?

4

A.

No, I do not.

5

Q.

Subject to check, I'll state that it was

6

on August 14, 2005.

7

check?

8
9

A.

Would you agree subject to

I guess.

I don't know how I cannot agree

with that.

10

Q«

I'll represent that it does.

11

A.

Okay.

12

Q.

And I don't plan on introducing that.

13

That is 11 months later than the date of the Power

14

Purchase Agreement; isn't that correct?

15
16
17

A.

That's the timing in my mind, subject to

Q.

Okay.

check.

18

Thank you.

Let's look at the transcript again.

19

is on page 49, line 7.

20

Swenson?

21

A.

Yes.

22

Q.

Line 7.

This

Are you there on page 49, Mr.

Ms. Coon asked you, or asked Mr.

23

Darling, "Why did Desert Power take four months to

24

fill out the specific information about its equipment

25

once it made its request?"
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1

Mr. Darling on line 12, "My impression"

—

2

well, let!s see.

3

engineers and a project manager on this.

4

was working on this.

5

were in communications and discussions on submissions

6

of materials and that we were back and forth on

7

them."

8
9

Mr. Darling on line 10, "We had
Mr. Swenson

My impression was that they

Now down to line 17, "MR. SWENSON:

And my

understanding of what people were waiting for, but I

10

wasn't the one who was getting the information back

11

and forth, was the maximum generation capabilities of

12

the equipment."

13

Do you see that?

14

A.

Yes.

15

Q.

It appears -- and I want to ask you about

16

this.

17

that the other person was taking care of providing

18

this data to PacifiCorp Transmission.

19

sound like that to you?

20

It sounds like you and Mr. Darling thought

A.

Does that

There was a project manager and then

21

electrical engineering firm that were working

22

directly obtaining the information and I got copied

23

on e-mails, and I happened to be the owner's rep at

24

some of these meetings.

25

Q.

He said that he thought you were in charge
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1
2

and you say it wasn't you; is that correct?
A.

Well, I think you've got to ask Mr.

3

Darling what he meant by that.

4

was suggesting I was in charge.

5

Q.

Okay.

6

COMMISSIONER CAMPBELL:

7

Mr. Darling that question?

8

MR. BROCKBANK:

9
10

I don't know that he

No.

Do you want to ask

Thank you, Mr.

Chairman.
Q.

(BY MR. BROCKBANK)

Mr. Swenson, is

11

Desert Power a qualifying facility under the PURPA

12

regulations?

13

A.

To my knowledge, yes.

14

Q.

Okay.

15
16

And you are their consultant for

these matters or not for the Federal matters?
A.

I think he's got attorneys associated with

17

Federal matters, but I think I can help with some

18

questions.

19

Q.

Okay.

20

A.

US Magnesium.

21

Who is Desert Power's steam host?
And I believe he's got an

alternative steam use, but I'm not positive of that.

22

Q.

Okay.

23

A.

There are a couple of entities out there

24
25

at the site that can utilize steam.
Q.

When did Desert Power and US Magnesium

1

sign the Steam Supply Agreement?

2

A.

3

Darling.

4

or the status of that.

5

I think I would have to defer that to Mr.
I!m just not positive of any of the dates

MR. BROCKBANK:

Mr. Chairman, I would like

6

to move for the admission of —

7

What are we on, Cross Exhibit 2, Cross 3 or 4?

8

COMMISSIONER CAMPBELL:

9

well, let me see.

You want to mark

something as Cross Exhibit 4?

10

MR. BROCKBANK:

Yes.

Thank you.

And I

11

want to note, Mr. Chairman, that this is a

12

Confidential exhibit provided by Desert Power, it's

13

provided in yellow.

14

the opportunity to look at it before we pass it

15

around to see how he would like us to handle this.

16

We would like to give Mr. Mecham

MR. MECHAM:

Well, it is confidential.

17

if people haven't signed Exhibit A to the Protective

18

Order --

19

MR. BROCKBANK:

Perhaps I can make it

20

easy.

21

anything in this agreement other than the date of it

22

and the fact that it is not executed.

23
24
25

Mr. Chairman, I don't plan on referring to

COMMISSIONER CAMPBELL:
confidential, is it, the date?
MR. MECHAM:

No.

That isn't

So
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1
2

COMMISSIONER CAMPBELL:
hasn?t been signed.

All right, go ahead.

3

MR. BROCKBANK:

4

COMMISSIONER CAMPBELL:

5

heads up?

6
7

Can I give you a

Can I interrupt just for a

second?
MR. GINSBERG:

Just describe what the

agreement is.

10

MR. BROCKBANK:

11

do that.

12

Q.

13

Thank you, Mr. Chairman.

Youfve got about ten more minutes.
MR. ELMONT:

8
9

Or the fact it

I will.

(BY MR. BROCKBANK)

Thank you, I will

Mr. Swenson, can you

please read what this agreement is?

14

A.

It's a Steam and Water Supply Agreement by

15

and between US Magnesium and the Rowley Thermal

16

Energy and Desert Power, LP.

17
18

Q.

first and second line of this draft agreement?

19
20
21
22
23

Can you tell me what the date is on the

A.

It says dated the blank day of August,

Q.

When was Desert Power going to get around

2006.

to executing its steam contract with the steam host?
A.

I believe Mr. Darling has been in

24

negotiations in earnest for quite some time with

25

US Magnesium.

They have had a Letter of Intent in
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1

place, is my understanding, for these transactions.

2

And I think as soon as he can get US Magnesium to sit

3

down to the table and Mr. Darling has time they'll

4

work this out.

5

Q.

Wouldn't it be prudent for a qualifying

6

facility to have its relationship with the steam host

7

lined up before the scheduled commercial operation

8

date?

9

A.

Mr. Darling, I think, expects that it f s in

10

US Magnesium's interest to enter into this agreement

11

to help reduce its usage of natural gas and will

12

save, I expect, more than a million dollars a year

13

for the facility.

14

to enter into this?

15

that Mr. Darling has an alternative steam utilization

16

in his plans, but I'm not sure he wants to use that

17

if he's got this alternative with US Magnesium that

18

will be economic for both parties.

19
20

Q.

So why wouldn't US Magnesium want
And as I said earlier, I believe

Thank you.
MR. MECHAM:

Mr. Chairman, there again,

21

Mr. Darling is right here and he can answer the

22

question if that will help.

23

MR. BROCKBANK:

That's fine.

I'm just

24

trying to establish, Mr. Chairman, that there are

25

other issues that are causing delays with Desert
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1

Power's project besides PacifiCorp Transmission.

2

substance of this is not as relevant as the fact that

3

itfs not executed.

4

COMMISSIONER CAMPBELL:

The

I don't want to

5

take this away from your time, but let me ask Mr.

6

Darling why the agreement is dated —

7

the answer to Mr. Brockbankfs question from Mr.

8

Swenson there.

9

this agreement dated after the commercial operation

10
11

I didn't hear

And the basic question was is why is

date in the contract?
MR. DARLING:

Because we haven't had an

12

agreement in principle since about January of 2006

13

that are reflected in the terms of this contract.

14

Certain things about metering equipment and placement

15

has been up in the air as we've —

16

things were underway to get specified in this thing

17

when we came to the shutdown.

18

US Magnesium wanted to get everything worked out

19

before they signed it.

20

a lot of the

And it was --

But the economic terms of this agreement

21

have not changed for a year now.

And it's just

22

getting now to the interconnection points and

23

assuring the interconnection points and the metering

24

that will be installed on site with the related

25

engineering that has, at this point in time, that has
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1

the conditions that we've had at site, it has not

2

been an urgent matter between US Magnesium and us

3

having worked out the commercial terms of the deal.

4

COMMISSIONER CAMPBELL:

5

Mr. Brockbank?

6

MR. BROCKBANK:

7

COMMISSIONER CAMPBELL:

Thank you.

Thank you, Mr. Chairman.
Before you move

8

on, do you want to move the admission?

9

MR. BROCKBANK:

Thank you.

PacifiCorp

10

moves for the admission of Confidential Cross

11

Exhibit Number 4.

12

COMMISSIONER CAMPBELL:

13

MR. PROCTOR:

14

MR. MECHAM: .No.

15

COMMISSIONER CAMPBELL:

16

19

No objection.

All right, we'll

admit it.

17
18

Any objection?

MR. BROCKBANK:

Mr. Chairman, I would like

to introduce Cross Exhibit 5 and would like to -Q.

(BY MR. BROCKBANK)

Mr. Swenson, this is

20

Cross Exhibit 5.

21

Darling dated November 9, 2004.

22

well, I'm going to read it because I think I'll read

23

faster in the interest of time.

24

in a moment.

25

It's an e-mail from you to Charles
I'm going to read --

So I'll address it

"Charles, do you have a quantity of
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1

distilled water that the plant will produce, gallons

2

per hour?

3

thermal uses.

4

distill that may work in a batching kind of mode with

5

your dispatchability.

6

Ethanol is produced from fermentation of sugars and

7

that product of fermentation, approximately 15

8

percent needs to be distilled to about 95 percent

9

purity."

10

I have a few ideas on other potential
There is another product that we can

What I am thinking is ethanol.

And then I'm not going to read any more in

the interests of time.

11

Mr. Swenson, isn f t it true that when

12

Desert Power signed the Power Purchase Agreement

13

and this I would note is on the effective date, the

14

date of your e-mail is the date of this e-mail --

15

Desert Power didnft know how it was going to be

16

qualified as a qualifying facility?

17

decided how it was going to make those

18

determinations, had it?

19

A.

Sure.

—

It hadn't

It was expected that it was going

20

to use US Magnesium, its neighbor, which is the ideal

21

circumstance, but we wanted to have alternatives

22

because we're a commercially reasonable entity and

23

it's a negotiation process versus the economics of

24

that transaction over the fence.

25

good alternative to walk into a negotiation and not

And it's never a
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1
2

have any other alternatives.
Q.

Is Desert Power —

and I don't mean this

3

pejoratively at all.

4

the industry called a PURPA machine, which generally

5

refers to a power plant that is looking for a way to

6

qualify as a —

7

way to sell its power through cogeneration.

8

Desert Power a PURPA machine?

9

A.

There's a term that is used in

to sell its power and looking for a
Is

I wouldn't suggest that Desert Power is

10

a PURPA machine.

11

good use for that thermal energy that will make

12

US Magnesium healthier and reduce natural gas usage

13

that we seem to be talking about a lot lately.

14
15

Desert Power has an exceedingly

MR. BROCKBANK;

Mr. Chairman,

would move'for the entry -- what's the word?

16

COMMISSIONER CAMPBELL:

17

MR. BROCKBANK:

18

—

of Cross Exhibit 5.
COMMISSIONER CAMPBELL:

20

MR. PROCTOR:

21

MR. MECHAM:

22

COMMISSIONER CAMPBELL:

24
25

Admission.

admission, thank you,

19

23

PacifiCorp

Any objections?

No objection.
No objection.
All right, we'll

admit it.
Q.

(BY MR. BROCKBANK)

And I'm going to skip

a couple of lines of questioning here, Mr. Chairman,
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1

in the interests of time, but one I believe is

2

critical and then I'll just have some brief summary

3

comments.

4

I would like to introduce Cross Exhibit 6.

5

And I'm not going to look at all of this exhibit, Mr.

6

Swenson.

7

correspondence, and the parties can review this in

8

more detail at their leisure, but I'm going to look

9

at a few of these.

Cross Exhibit 6 is a series of e-mail

And I want to mention, this

10

relates to Desert Power's Gas Supply Contract with

11

BPIGI.

12

The first couple of e-mails are

13

correspondence between you and PacifiCorp folks

14

inquiring about where the copy of the Gas Supply

15

Agreement is.

16

Under the Gas Purchase Agreement -- or

17

under the Power Purchase Agreement Desert Power is

18

required to provide a copy of that.

19

with that obligation.

20

A.

Yes.

21

Q.

Let's see.

Are you familiar

I believe Desert Power was

22

obligated under the agreement to provide PacifiCorp

23

with a copy of that contract by January 9, 2006.

24

Does that sound right to you?

25

A.

I think that sounds right subject to
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1

turbines could have been run that summer we would

2

have been able to start taking gas any time.

3

COMMISSIONER CAMPBELL:

Would you like to

4

move the admission of Cross Exhibit 6?

5

MR. BROCKBANK:

6

Chairman.

7

Cross Exhibit 6.

8
9

Yes.

PacifiCorp moves for the admission of

COMMISSIONER CAMPBELL:

MR. MECHAM:

11

MR. PROCTOR:

12

COMMISSIONER CAMPBELL:

14
15
16

Are there any

objections?

10

13

Thank you, Mr.

No objections.
No.
All right.

you, it is admitted.
Ifm going to go to Mr. Ginsberg and if
therefs time remaining we'll come back to you.
MR. BROCKBANK:

Mr. Chairman, can I ask

17

one more question with one more document, it's

18

critical, and then I'll skip everything else?

19

COMMISSIONER CAMPBELL:

20
21

Thank

Okay.

I'll make

sure we add that onto Mr. Mecham's time.
MR. BROCKBANK:

I appreciate the parties'

22

and the Commission's forbearance on this.

We would

23

like to introduce Cross Exhibit 7, Mr. Chairman.

24

This is an e-mail dated March 24, 2006 from Roger

25

Swenson to Charles Darling.
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1

Q.

(BY MR. BROCKBANK)

And I would like to

2

ask Mr. Swenson to please read this e-mail in its

3

entirety for the record.

4
5
6
7
8
9

A.

You want me to read the date and

everything into the record?
Q.

Well, I introduced the date.

Just

"Charles, at this point," and then read the text.
A.

"Charles.

At this point I do not believe

it makes sense not to just immediately turn around

10

and give them the money.

11

something like a breakdown of costs to date and a

12

more specific scope they may be able to say that we

13

are the cause of delay.

14

Mahar for this breakdown to date and a forward

15

projection!)

16

the delay in the project, I do not want to give them

17

a chance to turn it around on us."

18

If you hold out for

(Although I will ask Shannon

Since we are using them as the cause of

Q.

Mr. Swenson, isn't this force majeure just

19

a scapegoat for Desert Power to blame all of its

20

problems on?

21

A.

No.

22

Q.

Hasn't — '

23

A.

What I understood —

24
.25

finish?
Q.

Please.

do you want me to
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1

A.

What I understood was there was a force

2

majeure in effect because there were delays.

3

when the Engineering and Procurement Agreement comes

4

with a request for money, what I suggested to Mr.

5

Darling is you just better turn this around and let's

6

not be picky and ask for even an accounting.

7

just pay the money and sign it and move on.

• 8 .
9
10
11

Q.

Let's

Isn't this claim of force majeure just a

mechanism that Desert Power is using to blame all of
its problems on PacifiCorp?
Ay

No.

12

COMMISSIONER CAMPBELL:

13

MR. BROCKBANK:

14

COMMISSIONER CAMPBELL:

Okay.

Thank you.

Thank you, Mr. Chairman.
Would you like to

15

move the admission of Cross Exhibit 7?

16

MR. BROCKBANK:

17

COMMISSIONER CAMPBELL:

18

MR. PROCTOR:

19

MR. MECHAM:

20

COMMISSIONER CAMPBELL:

21

And

Yes, I would.
Any objections?

No.
No.
All right, it's

admitted.

22

Mr. Ginsberg, any questions?

23

MR. GINSBERG:

24

ask about.

25

Mr. Darling too.

I had one area I wanted to

Maybe it will end up being answered by
- •

1

2
3

CROSS-EXAMINATION

BY MR. GINSBERG:
Q.

When I read Mr. Darling's testimony, also

4

you're asking that all the terms be extended to June

5

1, '07.

6

1, '07 we'll come back to the Commission.

7

Mr. Darling says if we don't make it on June

What would you come back to the Commission

8

for if you don't make it to address what would happen

9

if you don't make the June 1, '07 date?

10

A.

And perhaps it's better addressed by Mr.

11

Darling because I'm just going to have to assume it's

12

to address what would happen after that date.

13

still not sure what happens after that date.

14
15

COMMISSIONER CAMPBELL:

I'm

Would you like Mr.

Darling to answer your question?

16

MR. GINSBERG:

17

MR. DARLING:

Yes.
I mean, it would be —

as

18

long as we can get this project off the ground

19

quickly and moving, we believe we can make June 1.

20

However, if that were not to be the case and we were

21

in substantial completion and we were going forward

22

we would have to come back before this Commission,

23

and we recognize that.

24

we with ourself, with our purchaser, believe we can

25

make that June 1 date as long as we can get going

At the present time, however,

1

look at just in the interest of time.

2

more here than we're going to look at.

3

are certainly free to look at them.

So there's
The parties

4

A.

That's fine.

5

Q.

Please look at the second sheet of this

6

document.

It's a letter dated September 8, 2005 to

7

Mr. Darling of Desert Power from you.

8

familiar with this letter?

Are you

9

A.

Yes, I am.

10

Q.

Please note that you say in the —

11

lost it.

12

the first paragraph.

13

from the bottom, "Time is of the essence"?

I just

You say that "Time is of the essence," in
Do you see that, three lines

14

A.

Yes, I do.

15

Q.

"No agreement has been signed and now time

16
17

is of the essence."
A.

Why did you say that?

Well, basically with just the inherent

18

lead times that are necessary on projects like this.

19

We were aware of the slimmer of 2006 date that was

20

being requested.

21

with the lead time required for the engineering

22

studies, as well as procurement of equipment, that

23

time definitely was of the essence to get an

24

agreement with them.

25

Q.

And in looking at that we felt like

Was it possible to get something online by

1

May 9, 2006 as of September 8, 2005?

2

sense?

3

A.

Does that make

Well, we felt like if we started right

4

then and had it going that that would be possible.

5

Now, it depends again on the equipment procurement,

6

on the timing for permits, the timing for engineering

7

studies, agreements being signed.

8

deadline at that point.

9

Q.

10

We were up to the

That's why the letter.

Thank you.
Does Desert Power currently have firm

11

transportation on Questar's line leading out to the

12

Desert Power facility?

13

A.

No, they do not.

14

Q.

Does that mean that Desert Power's gas

15

supply could be interrupted?

16

A.

It could.

17

Q.

Okay.

It's an interruptible contract.

Let's move back to the original

18

request in 2001.

19

particular document I'm referring to, I'm just in the

20

timeline.

21

about building a compressor station in 2001?

22

A.

Could you —

and there's not a

Desert Power first approached Questar Gas

Yes.

It was during the early part of the

23

year, probably February/March time frame, that we had

24

some initial discussions.

25

Q.

Can you characterize those discussions as

1

far as Desert Power's requested timing?

2

were they in a hurry, that type of thing?

3

.A.

For example,

To the best of my knowledge, it was an

4

issue of coming up with what would be the options.

5

Needing to get engineering studies done at that time

6

it seemed like it certainly was something that we

7

needed to get started with.

8

procured during that time, during the early part of

9

2001.

10

Q.

Two separate bids were

Thank you.

11

Did Desert Power act in a way to assist

12

Questar in fast tracking this process or expediting

13

it?

14

A.

Yes, I believe so.

I think that we got

15

the information we needed and got it to the

16

engineering companies that did the studies.

17

Q.

Did Questar seek expedited treatment?

Are

18

you aware of whether they sought expedited treatment

19

from the Department of Air Quality in obtaining an

20

air permit for the site?

21

A.

Yes, we did.

22

Q.

So would it be fair so say everybody was

23

scampering to get things done quickly?

24

A.

Yes, I think so.

25

Q.

Then what happened after the 2001 process

1

began, then what happened?

2

A.

Essentially we received the initial bid

3

from Mountain West Fabrications for what the project

4

cost would be.

5

we did a follow-up bid request from CEntry and

6

received those costs.

7

to Desert Power.

8

2001 we received an e-mail from Desert Power

9

requesting us to discontinue the project at that

10
11

As per the request from Desert Power,

That information was delivered

And I believe it was in July of

point.
Q.

12

Thank you.
And then a couple of years later they came

13

back and said, "We're ready to continue."

14

explain sort of how things started up again?

15

A-

I don f t have detail of that.

Can you

But again,

16

during I believe the 2003 time frame, I believe there

17

were discussions with our marketing people as well as

18

potentially our engineering people.

19

took place until the 2005 time frame.

20

Q.

21

Nothing formally

Thank you.
Were they in a hurry again?

22

A.

In 2005?

23

Q.

Yes.

24

A.

I believe so, yes.

25

Q.

And did they respond timely in a way to

1

move things along quickly?

2

A.

Yeah.

I think that there was a good

3

exchange of information, at least.

4

agreements, we were concerned about the timeliness of

5

agreements being signed.

6

there was information flow.

7

Q.

8

project?

9

A.

As far as

But as far as information,

Was there an estimated cost for this

There were several.

In the 2001 time

10

frame there were two different estimates given.

11

don't know if that's the time frame or the 2005

12

estimates, but there were also two different options

13

looked at in 2005.

14

-

I

That through the engineering

study at Wilbro's Engineering we had two options that

15

were being considered, and that information was

16

available in I believe it was December of 2005.

17

Q.

I can't find --

18

A.

I can give you those approximate amounts

19
20

for those different options.
Q.

If you would, please.

I was trying to

21

find one of my notes that had some of that on it, but

22

if you could tell us.

23

A.

The 2005 estimates, one was for a gas

24

turbine and the other was for an electric-driven

25

engine.

The gas engine estimate I believe was in the

1

range of $5.7 million.

2

issues associated with it as far as credits that were

3

being offered, but the amount was around 5.7.

4

believe the Option 2, which was the electric driven

5

with the requirements by Wilbrofs of upgrades would

6

have been around $6.4 million.

7
8

Q.

That was —

had some other

I

How did Desert Power react to 'the

approximately $6 million estimate?

9

A.

It was a fairly substantial increase from

10

the 2001 estimate and they were certainly concerned

11

about that cost, and we were working on ways to see

12

if there were other alternatives that would lower

13

that cost.

14

Q.

This might be a silly question, but

15

$6 million is a lot of money and that could have a

16

material impact on Desert Power's ability to move

17

forward with the firming process?

18

A.

It's a little hard for me to answer that

19

based on not knowing what Desert Power's situation

20

is.

21
22

Q.

That's understandable.
I just would like to look at another

23

exhibit here.

And this one, there's two documents

24

that -- Mr. Chairman, if I may, just to the

25

Commission, I had a different line of questioning for

1

Mr. Swenson to address PacifiCorpfs position of the

2

need for a firm gas supply and in the interest of

3

time was not able to pursue that.

4

questions may not make as much sense as they would

5

have.

6

day, in the unlikely event, I would like to take a

7

few minutes to ask some of those questions.

So some of these

If there is additional time at the end of the

8

This we will call Cross Exhibit 8.

9

COMMISSIONER CAMPBELL:

10

Cross Exhibit 8.

11

MR. BROCKBANK:

12

COMMISSIONER CAMPBELL:

13

Or 9, I'm sorry.

MR. BROCKBANK:

Yes, please.

COMMISSIONER CAMPBELL:

17

MR. PROCTOR:

18

MR. MECHAM:

19

COMMISSIONER CAMPBELL:

21

Thank you,

Mr. Chairman.

16

20

Did you want to

move the admission of Cross Exhibit 8 at this time?

14
15

We already have

Any objections?

No.
No.
All right, we'll

admit it.
Q.

(BY MR. BROCKBANK)

Mr. Jibson, I?m going

22

to really only look at one document in this pile.

23

It?s the third to last document on this pile.

24

an e-mail from Mr. Swenson to Bruce Rickenbock, I

25

believe, who is also a Questar employee?

Itfs

1

A.

Yes, that's correct.

2

Q.

I'm going to just —

you can take a minute

3

to read through that and Ifm going to read parts of

4

it for the record.

5

wants me to make sure we deal with is the hierarchy

6

of gas usage in the future on the gas line.

7

Desert Power makes the improvements at the compressor

8

and you let Desert Power contract for 17 or 18,000

9

decatherms per day of firm supplies, what happens

"Bruce.

One issue that Lee Brown

If

10

when the load on the line gets tight?

11

able to see in writing what will go on on those days

12

when the lines begin to get maxed out."

13

He needs to be

And then I would like to read the

14

handwritten notes.

15

here to authenticate this, Mr. Chairman, but I am

16

told from Questar's attorney and paralegal -- I

17

should say Questarfs paralegal, I think I spoke to

18

the paralegal on this —

19

Rickenbachfs handwritten note's.

20

I believe Mr. Rickenbach is not

that these are indeed Mr.

"Talked with Roger regarding the issue of

21

hierarchy and gas usage on the MagCorp line.

22

told Roger that any additional firm usage,"

23

underlined, "would only be approved in the case that

24

additional compression was supplied."

.25

They

It looks to me, and I know you're not Mr.
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1

Rickenbach, but you're the only one we have from

2

Questar,

3

A.

That's okay.

4

Q.

It looks to me like there was a concern if

5

US Magnesium increased its capacity demands that that

6

would cause more likely interruption on the part of

7

Desert Power.

8

you read this and give your interpretation.

9

A.

Is that how you read this?

I111 let

The best, again, without knowing the full

10

discussion, the way I would interpret that would be

11

that that line is, for the most part, the firm

12

capacity is gone on that particular feeder line of

13

our system.

14

that would be required for additional compression

15

that would be required by Desert Power would be to

16

add a compressor.

17

The only way to get the additional firm

In other words, we couldn't sign up

18

additional firm customers of any magnitude.

19

may be minimal amounts, but any magnitude would not

20

be there and the magnitude that would be required

21

here.

22

indicating is that it would require additional

23

compression to be supplied in order to get that firm

24

transportation of that magnitude of 17 to 18

25

decatherms.

So that

I think

what Mr. Rickenbach

There

is
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1

Q.

2
3

COMMISSIONER CAMPBELL:

Mr. Brockbank, how

much longer do you want to go on this line?

4
5

Thank you, Mr. Jibson.

MR. BROCKBANK:

About one minute.

Ifm

just about done, Mr. Chairman.

6

Q.

(BY MR. BROCKBANK)

How long, if Desert

7

Power and Questar Gas were to execute a contract

8

today, the best case scenario, the shortest possible

9

firming compression alternative, how long would that

10
11

take?

How many months, approximately?
A.

Again, that's contingent on a lot of

12

issues, but I think that if we were to execute an

13

agreement immediately on the electric-driven engines,

14

which would be the shortest time frame, and I know

15

this is a range, but we would be looking at

16

approximately 10 to 16 months for that.

17

Q.

18

roughly?

19

A.

That would be my best guess.

20

Q.

Thank you.

21
22

So sometime June to October of 2007,

MR. BROCKBANK:

No further questions, Mr.

Chairman.

23

COMMISSIONER CAMPBELL:

24

MR. MECHAM:

25

Mr. Mecham?

Mr. Chairman, it seems that

some of this is relatively new, at least to the

1

oath the same questions that were asked in your

2

testimony, would you provide the same answers?

3

A.

Yes, I would.

4

Q.

Thank you.

5

Mr. Chairman, I move for the admission of

6

Mr. Houston's Prefiled Testimony as PacifiCorp

7

Exhibit 1.

8
9

COMMISSIONER CAMPBELL:

Are

there any objections?

10

MR. MECHAM:

11

MR. PROCTOR:

12

COMMISSIONER CAMPBELL:

13

All right.

No.
No objections.
All right.

We

will admit PacifiCorp Exhibit 1.

14

Q.

(BY MR. ELMONT)

Mr. Houston, do you have

15

a summary of your testimony you would like to provide

16

us?

17
18

A.

Yes, I do.
I would just like to say that PacifiCorp

19

completed the interconnection studies on behalf of

20

Desert Power using our very best efforts.

21

deviated from our normal mode open access

22

transmission procedures for interconnection studies

23

from the outset because as soon as PacifiCorp became

24

aware of the 11-month requirement for in-service

25

imposed by Desert Power, we knew that the normal OATT

PacifiCorp

1

procedures would not work.

2

PacifiCorp agreed to combine the System

3

Impact and Facility Study and to use commercially

4

reasonable efforts subject to employee availability

5

to complete the study within 120 days.

6

knew when Desert Power applied in February 2005 that

7

the study process and the requirements subsequent to

8

the completion of studies for design, procurement of

9

materials and construction would not be completed

10

until sometime in 2007 using the OATT procedures.

11

PacifiCorp

Desert Power asserts that the

12

interconnection redesign created a force majeure

13

event.

14

identified, Desert Power was notified in October

15

2005, the parties agreed to the final changes on

16

November 15th, 2005, and the normal Facility Study

17

proceeded at that point.

18

The redesign was required to ensure employee safety

19

and to ensure network reliability in the area for the

20

other customers that were impacted.

21

When, in reality, the redesign was

This is a one-month delay.

I will note that Desert Power's own

22

actions created 16 months of delays in the project.

23

Ifll summarize these in three parts.

24

six-month delay from the date a PPA was signed to the

25

Application for Interconnection.

First there's a

That was preceded

1

by a three-month delay related to the initial

2

negotiations initiated by Desert Power for a PPA

3

prior to signing.

4

Secondly, there was a three and-a-half

5

month delay subsequent to the interconnection

6

application until generator and transformer technical

7

data was supplied in an acceptable fashion for

8

PacifiCorp to start studies.

9

four-month delay from the date the Interconnection

In filing there was a

10

Agreement was first provided to PacifiCorp until

11

comments were initially received.

12

self-imposed study schedule and their own action led

13

to the missed service dates.

14

Q.

15

Desert Power's own

Thank you, Mr. Houston.
Do you have any Rebuttal Testimony you

16

would like to offer based on either the submission of

17

Ms. Coon's testimony or the comments from the

18

Committee of Consumer Services?

19

A*

I do have two comments on Witness Coon's

20

testimony I would like to mention.

On line 190 to

21

194 of her testimony she mentions that PacifiCorp

22

lost Desert Power's comments on an EMP agreement.

23

Subsequent to reading that testimony I discussed the

24

issue with the PacifiCorp employee involved, Larry

25

Soderquist, and we did indeed ask Desert Power to

1

resend those comments.

2

record the original comments were received.

3

know if there was an e-mail filter issue or what the

4

problem was related to that.

5

However, we could find no
We don't

And secondly, on line 202 through 205 of

6

her testimony she states that PacifiCorp should not

7

have entered into a 120-day study without being

8

relatively certain the schedule could be met.

9

would just add a comment to that, that when the

10

Desert Power requirements became known to us in

11

February, the 120-day combined study was proposed

12

again because we knew an extremely expedited study

13

process was essential to allow time for the design of

14

the installation, procurement of the materials and

15

construction to take place to allow the in-service

16

date to be met.

17

contractual obligation on our part, but instead was

18

our commitment to try to use commercially reasonable

19

efforts to accomplish the study.

20

And I

The 120-day study was not a

We agreed to this expedited study in an

21

effort to meet the customer's requirements.

In

22

February of 2005 when we made that agreement we were

23

not aware of the safety and reliability issues that

24

the study bore out, nor were we aware of the voltage

25

issues and the additional study that would be

1

And finally, both Witness Darling and

2

Swenson note that the interconnection application was

3

not made early when the PPA was being negotiated or

4

when it was signed due to the need for precise

5

transformer turbine generator data and to avoid a

6

complete start over of the studies and waste of

7

PacifiCorpfs time.

8

concern on our time.

9

We certainly appreciate the

However, I will note that a lot of

10

developers do choose to enter the interconnection

11

process using typical data with their initial

12

application.

13

designed to give them the interconnection

14

requirements, a schedule, cost and other information

15

that they can use for themselves to determine if they

16

want to move forward with their application.

17

Again, the application process is

When other developers give us typical

18

data, if actual data later differs when the turbines

19

are purchased, restudy can be required.

20

isn!t all the time required.

21

purchase data differs significantly from the typical

22

data do restudy —

23

not the —

24

over, only certain parts of the technical load flow,

25

stability studies and other portions of the studies.

However, it

Only if the actual

is a restudy required.

And also,

the whole process does not have to start

1

Had Desert Power made their application

2

when the PPA was being negotiated nine months earlier

3

in this case, it f s clear that the interconnection

4

configuration requirements and many other factors

5

that have held things up could have been discovered

6

much earlier.

7

In fact, when I was writing this I was

8

looking through a specific e-mail written in December

9

12, 2005 from the Desert Power's engineering firm,

10

and if you would permit me I would like to read a

11

couple of excerpts from this e-mail.

12

The first was from Joseph Bonbank with

13

Sega Incorporated to a Mr. Rod Shephard, who is I

14

believe the project manager.

15

"Rod.

16

PacifiCorp Interconnection Application form, again

17

providing the generator data, with typical CTG,

18

combustion turbine generator, data inserted in the

19

blanks and the GE Prolosec STGGSU data filled in."

20

That would be the transformer, generator step-up

21

transformer data.

22

the original document that was submitted to

23

PacifiCorp.

24

of combustion turbine generator name plate data and

25

copied information from the previous interconnection

And in it he's saying,

For your use, please find attached an updated

"These new sheets are updates to

The previous application had a mixture

1

agreement and GSU information from a transformer that

2

was being considered at the time."

3

And what that's telling me is even as late

4

as December, Desert Power is giving us typical data

5

and has at that point changed their generator step-up

6

transformer purchase and updated the entire data

7

sheet.

8

couldn't have been provided much, much earlier if

9

typical data was being provided even as late as

10

December.

11

That's all I have.

12

Q.

13
14

Thank you.
Mr. Houston is available for

cross-examination, Mr. Chairman.

15
16

So it's not clear to me at all why this

COMMISSIONER CAMPBELL:

All right.

Thank

you.

17

Mr. Mecham.

18

MR. MECHAM:

19

Thank you.

CROSS-EXAMINATION

20

BY MR. MECHAM:

21

Q.

22

Houston.

23

talked about knowing in October of '05 that the

24

schedule was not achievable.

25

you?

Good afternoon -- or good morning, Mr.
Just a moment ago in your summary you

Did I misunderstand

1

A.

Yes.

2

Q.

Where is the backup data for that?

I'm

3

not sure we have any information that indicates that.

4

If you do, would you point it to me?

5

A.

It is specifically stated in the closing

6

of Larry Soderquistfs notes for the scoping meeting,

7

his handwritten notes.

8

Q.

And did you inform Desert Power of that?

9

A.

Well, Ifm assuming that the Desert Power

10

people were in the scoping meeting.

11

that meeting.

12

Q.

13
14

Nor was I.
Mr. Chairman, I forgot to ask.

When does

my time expire, approximately?

15
16

I was not in

COMMISSIONER CAMPBELL:

About ten after.

Actually, it would be a quarter after.

17

MR. MECHAM:

Thank you.

18

Q.

19

clarification.

20

summarizing the alleged delays, you talk about six

21

months from the time that Desert Power applied for an

22

Interconnection Agreement, that is, that they waited

23

six months.

24
25

(BY MR. MECHAM)

Also a point of

Earlier in your testimony when you're

How do you count that?

I mean, the

contract was signed September 24th and the

1
2

Q.

Which then sets in motion engineering,

procurement and construction?

3

A.

Correct.

4

Q.

So on average, how long does the

5

engineering take after the Interconnection Agreement

6

is signed?

7

A.

That would be project specific and heavily

8

dependent on the upgrade requirements, one switch or

9

two, if there's a line required.

It!s hard to say.

10

I think I have —

we've looked at several projects

11

that we have completed in our queue and the typical

12

time, using the OATT procedures, from application to

13

completion, is about 630 some odd days.

14

Q.

633, according to your testimony, as I

15

understand it.

16

A.

Yes.

17

Q.

So again, if the interconnection request

Am I correct?

18

were made on the date that the contract was signed,

19

September 24th of

20

you beyond the online date, beyond the June 1, f06

21

date, and clearly beyond the May 9,

22

correct?

23

A.

24.
25

Yes.

f

04, that 633 days would still take

06 date,

Might I speak to that just for

another second?
Q.

f

Go ahead.

1

A.

Again, that's why it was clear to us in

2

February that this was a train wreck already.

3

also

—

4
5

And

Q.

And that's an interesting statement.

Go

ahead, I cut you off.

6

A.

Also, I'll just mention that a lot of

7

developers come into our queue and apply for an

8

interconnection before they sign a PPA.

9

lot of them feel like they get useful information out

In fact, a

10

of our studies that help them negotiate their PPA

11

price.

12

Q.

Well, you indicated, as a matter of fact,

13

that at any one time you have 25 to 30 people in the

14

queue; is that right?

15

A.

Yes.

16

Q.

How would you characterize those people

17
18

generally?
A.

What are the majority of them?
Right at the present time they're wind

19

developers, a lot of people who are intending to hook

20

into PacifiCorp's integrated resource plan request

21

for proposals.

22

Q.

23
24
25

And how many of them actually interconnect

with the PacifiCorp system?
A.
three.

It just depends.

Generally one out of
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1
2

MR. MECHAM:
at testimony.

3
4

Ifm sorry.

I wasn ! t looking

I must have been hoping.

MR. ELMONT:

Thank you.

I apologize for

the interruption.

5

Q.

(BY MR. MECHAM)

Now, again on the

6

Division's timeline, and perhaps this is in one of

7

the cross-examination exhibits, but I'm going to ask

8

anyway.

9

that Desert Power sent initial information that

On the timeline of April 4, 2005 it states

10

PacifiCorp Transmission deemed insufficient.

11

was missing?

12

A.

What

I'm not sure I can answer that question if

13

we start talking about subsynchronous reactions or

14

anything, I'm not sure that's my expertise.

15

know.

16
17
18

Q.

I don't

Was there anything unique about this

interconnection?
A.

I think if you would read the study

19

results, the first eight or ten pages, it's pretty

20

clear that there's a lot that's very unique.

21

five generators located on the end of a radial line

22

with a large load.

23

interrelationship between the generators and how

24

they're going to behave operationally.

25

unique.

This is

There's a very, very clear

So yes, very

1

Q.

And did any of that have anything to do

2

with the information that was rejected by PacifiCorp

3

Transmission?

4

A.

5

I don't know that we rejected any

information.

6

Q.

Well, I'm sorry.

7

A.

We've asked for additional information.

8

Q.

All right.

9

But under the circumstances,

you've described it both last Thursday as well as

10

now, kind of as a unique situation where US Magnesium

11

and Desert Power are there together.

12

require information that was atypical or more

13

complex, more burdensome?

And did that

14

A.

Not to my knowledge, no.

15

Q.

You also indicate on line 45 of your

16

testimony —

17

about the Generation and Interconnection Agreement

18

and you said that there had been a delay because

19

well, I've forgotten the exact number of days.

20

in any event, that you had supplied an executable

21

LGIA, or Large Generation Interconnection Agreement.

22

Which one are you referring to?

23

April 11th or some other time?

24

you, comes from line 431 of your testimony.

25

I'm switching here.

At line 45 you talk

—
But

Are you referring to
April 11, I'll tell

You can't stall off the clock.

1

and shared with other departments.

2

particular operations manager got the document and

3

raised the issue.

4

aware of the project.

5

Q.

That's when that

Up until that time he was not

Maybe I'm not clear.

As I understand it,

6

Pacific Trans sort of operates as sort of a separate

7

entity; is that right?

8
9

A.
yes.

That's a tough question.

My group does,

Primarily because we're dealing with tariff

10

compliance and other customers applying for service

11

to the PacifiCorp Transmission system.

12

Transmission employs people who do the maintenance,

13

who do the design engineering, who do the planning

14

studies are not in our group.

15

integrated with the utility.

16

speak.

17

them.

18

retail customer.

19
20

The other

So they're more
They're shared, so to

If we need them for something, we borrow
Otherwise, they're doing the business of the

Q.

So the study was done by this other group

that we're referring to?

21

A.

A component of the study, yes.

22

Q#

Thank you.

23
24
25

COMMISSIONER CAMPBELL:

Any questions, Mr.

Proctor?
MR. PROCTOR:

Yes.

Thank you, Mr.

1

Chairman.

2

CROSS-EXAMINATION

3

BY MR. PROCTOR:

4

Q.

Mr. Houston, you had mentioned in your

5

testimony and your summary a number of specific

6

events where there was a delay, for example, six

7

months between the PPA to request an interconnection

8

study, a three-month delay in negotiating the PPA.

9

Do you consider those to be examples of

10

Desert Power's failure to perform its contractual

11

obligations?

12

A.

Again, I would hate to talk about

13

contractual obligations.

14

fully in control of when they made the application

15

for interconnection which drove the in-service date

16

requirements.

17

Q.

18
19

My point was they were

That date was their date as well.

So the delay would be the responsibility

of Desert Power?
A.

What I was trying to represent was had

20

they made an earlier request, we would have had a

21

much better chance of delivering a result on their

22

timeline.

23
24
25

Q.

So their delay then caused delay later in

the completion of your work; is that correct?
A,

Right.

The sooner you start a two-year

1

project, the sooner you finish a two-year project.

2

Q.

So the answer would be yes?

3

A.

Yes.

4

Q.

Novf, in some correspondence between

5

counsel there was a reference to a -- I believe it's

6

a March 9, 2006 draft Facilities Impact Study that

7

stated that PacifiCorp, who would be responsible for

8

the metering equipment, would not have those meters

9

available before September 2006.

10
11
12

Do you recall that portion of the Impact
Study?
A.

I believe you're referring to a draft

13

study.

14

time pieces of equipment, and the Desert Power people

15

were not -- felt like they could expedite those

16

deliveries faster than we could do them.

17

lot of give and take about changing the scope

18

responsibilities for various equipment, the pole,

19

interconnection pole and switches.

20

metering was one of those items.

21

Q.

I do recall that there were several long lead

There was a

I believe the

At that point when the draft Impact Study

22

was presented, was responsibility for acquiring

23

metering equipment PacifiCorpfs?

24
25

A.

I believe when we first accomplished the

scoping meeting in October the responsibility was

1

PacifiCorp1s.

2

Q.

3

Would that be also true in March of 2006

when you presented this draft study?

4

A.

At that point in time I can't say.

It

5

sounds like that was the time that the discussion was

6

taking place where that responsibility would shift.

7

Q.

Up to that point, however, that was

8

something that PacifiCorp was in control of, was it

9

not?

10

A.

I believe that's correct.

11

MR. PROCTOR:

12

COMMISSIONER CAMPBELL:

13

Thank you, Mr. Houston.
Thank you.

Any

redirect?

14

MR. ELMONT:

15

A little bit, Mr. Chairman.

REDIRECT EXAMINATION

16

BY MR. ELMONT:

17

Q.

Mr. Houston, initially Mr. Mecham asked

18

you about the location of notes from Mr. Soderquist

19

with regard to the scoping meeting from October of

20

2005.

You referred to those notes from the meeting.

21

Have you spoken with Mr. Soderquist with

22

regard to his recollection of any representations he

23

made to Desert Power during that meeting?

24
25

A.

Yes.

And he believes that at the end of

the meeting, at the close of the meeting, he

1

specifically pointed out that due to the work

2

requirements in front of us, we could not meet the

3

January -- at that time the January in-service date

4

was the date PacifiCorp had targeted, January 8,

5

2006.

6
7

MR. MECHAM:

time cross-examining Mr. Soderquist.

8
9

MR. ELMONT:

MR. MECHAM:

COMMISSIONER CAMPBELL:

All I know is I

want to be done by 12:30.

14
15

I didnft say there was a

prohibition, I said it was a little hard.

12
13

I don f t believe there's a

Commission prohibition on hearsay, Mr. Chairman.

10
11

Mr. Chairman, I have a hard

MR^ ELMONT:
Q.

I'll be brief here.

(BY MR. ELMONT)

You discussed with Mr.

16

Mecham the issue of how many QFs are like Desert

17

Power, I believe is the way counsel characterized it.

18

Are you allowed to distinguish in the types of QFs in

19

handling the queue?

20

A.

No;

21

Q.

So how does the queue work, I guess, just

22
23

a little bit in terms of how the ordering?
A.

First in, first served.

And you handle,

24

if you've got a System Impact Study for queue number

25

one, you're supposed to finish it before you finish

1

the System Impact Study for queue number 2 or number

2

3, et cetera

3

Q.

4

Thank you.
With regard to the effect of the redesign

5

and the engineering that had to be done by Desert

6

Power and then approved by PacifiCorp, would Desert

7

Power have had responsibility for some scope that

8

would have required engineering and approval by

9

PacifiCorp even aside from the redesign?

10

A.

The approval by PacifiCorp was unique to

11

the components of the interconnection that we would

12

ultimately own and would

13
14
15

Q.

—

And is that something that came about only

by virtue of the redesign?
A.

I don't know what the original scope was,

16

if Desert Power was going to take responsibility for

17

procuring or installing any of the equipment we would

18

own at that time or not.

19

Q.

Okay.

I just don't know.

Aside from the approval aspect,

20

though, the engineering would have been required and

21

Desert Power would have had some portion of it prior

22

to the redesign?

23

A.

Yes.

24

Q.

Mr. Mecham talked with you about Desert

25

Power volunteering to take on additional work within

1

its scope to try to expedite things.

2

Did PacifiCorp do anything reciprocal?

3

Did it take on work that was originally within Desert

4

Power's scope, to your knowledge?

5

A.

Not to my knowledge, no.

6

Q.

That may be something that's for Mr.

7
8
9
10
11

Bennion as well.
A.

Ifm sorry, you're correct.

Because we did

try at the last minute to find surplus materials that
was within their scope.
Q.

Great.

Can you sort of clarify for us

12

what the advantage would be of providing typical data

13

early in the process?

14

as you were discussing that with Mr. Mecham.

15

in your own words, what would the advantage be of

16

having that particular data?

17

A.

It got a little muddled for me
So just

If we have projects that have gone through

18

our queue completely and have signed an

19

Interconnection Agreement using typical data, they

20

don't have a PPA signed yet, therefore, they haven't

21

purchased their turbines or a lot of their major

22

equipment.

23

something different you have to go back and restudy

24

and potentially resign an updated agreement.

25

what it does give a developer is basically they're

And the caveat is that if you do

But

1

ready to go.

2

they have to do is build it.

3

wait.

4

responsibility is to construct certain equipment,

5

what the schedule is to get the build completed.

6

They have all that information in their pocket.

7

If they can get a signed agreement, all
They donft have to

They get the cost data, they know what their

Q.

Whereas, in this case that would have

8

taken place with the scoping meeting in October of

9

2005; is that right?

10
11
12
13

A.

Well, actually, you know, using typical

data you can get all the way through the process.
Q.

So in other words, that scoping sort of

layout responsibility wouldn't have had to wait

14

A.

Correct.

15

Q.

—

16

—

as long in the process, it could have

been done earlier?

17

A.

Correct.

18

Q.

You talked about with Mr. Mecham the issue

19

of this interconnection being unique and the five

20

generators located on end of the radial line.

21

that the very kind of stuff you would discover in the

22

study process?

23

A.

Yes.

24

Q.

So at the outset when you're doing your

25

best to make commercially reasonable efforts to

Isn't
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1

complete a study within 120 days, if you find that

2

kind of unique information, would you say that that

3

would be expected to delay that process?

4

A.

Absolutely.

5

Q.

Thank you.

6
7

MRI ELMONT:
further, Mr. Chairman.

8
9

COMMISSIONER CAMPBELL:
Houston.

(Noon recess taken.)

11

—ooOoo—
1:37 p.m.

13
14

Thank you, Mr.

We'll adjourn until 1:30.

10

12

I don f t think I have anything

September 8, 2006
COMMISSIONER CAMPBELL:

Let's go back on

the record.

15

While we were at lunch we discussed

16

closing argument, and I think what we decided is

17

we're going to allow each party ten minutes to make

18

that.

19

20 minutes, but we have about 15 minutes of legal

20

questions we want to ask the attorneys.

21

that you have time to plan in your mind what your key

22

points are.

23

24
25

I think we originally, I think, allotted like

All right.

So just so

We are back now to the next

PacifiCorp witness.
MR. BROCKBANK:

Mr. Chairman, PacifiCorp

1

would like to call Mr. Bruce Griswold as its next

2

witness.

3

BRUCE GRISWOLD,

4

called as a witness, being first duly sworn, was

5

examined and testified as follows:

6

COMMISSIONER CAMPBELL:

7
8
9
10
11
12

Mr. Brockbank.

DIRECT EXAMINATION
BY MR. BROCKBANK:
Q.

Mr. Griswold, could you please state your

full name and address for the record?
A.

Bruce W. Griswold.

I work for PacifiCorp

at 825 Northeast Multnomah, Portland, Oregon, 94232.

13

Q.

And what is your title?

14

A.

Manager in Origination.

15

Q.

Are you the same Bruce Griswold that filed

16

testimony and three exhibits in this case?

17

A.

Yes, I am.

18

Q.

Do you have any corrections to make in

19
20

your testimony?
A.

Yes, I do.

My first correction —

21

two corrections.

22

my testimony in lines 169 and 171.

23

people get there.

24

of June 1, 2006 as the commercial online date.

25

the official date is May 9, 2006.

I have

My first correction is on page 9 of
I'll wait until

On those lines I have a date there

So that the

And

1

corrected date to be put into that line 169 to 171 is

2

May 9, 2006.

3

The second correction I have is to make a

4

correction to Exhibit BWG-3 and replace the two

5

tables that are included in there.

6

labeled Table 1, unfortunately, but it f s the DPU data

7

request 2.3A and 2.3B.

8

Q.

9
10
11

Okay.

Both tables are

Mr. Griswold, thank you.

Could you please explain the reason for
changing out these exhibits?
A.

We][l, the first -- oh, the exhibits, sure.

12

Folks who do the modeling for -- according to the

13

avoided cost methodology as approved for QFs greater

14

than 3 and less than 99 discovered a couple of

15

modeling errors in their model as they were going

16

back through it.

17

had a five-day turnaround and it didn't allow them

18

sufficient time to, you know, really do a thorough

19

review of it.

20

corrections made.

21

Q.

If you recall, the data requests

So these are just corrected with those

Thank you.

22

If you were asked all of the questions in

23

your testimony today, would you give the same answers

24

as you did in your written testimony?

25

A.

Yes |.

1

MR. BROCKBANK:

Mr. Chairman, PacifiCorp

2

moves for the admission of PacifiCorp 2, Mr.

3

Griswold's testimony.

4
5

COMMISSIONER CAMPBELL:
objections?

6

MR. PROCTOR:

7

COMMISSIONER CAMPBELL:

8

MR. BROCKBANK:

All right, we'll

Together with all of the

exhibits?

11
12

No objections.

admit it.

9
10

Are there any

COMMISSIONER CAMPBELL:

Right, 2.1 through

2.3.

13

MR. ELMONT:

Mr. Chairman, do we want to

14

number separately the corrected exhibit or just keep

15

it as part of 2?

16

already in 2.

17
18

COMMISSIONER CAMPBELL:

21

I've just replaced

it.

19
20

Itfs replacing the one thatfs

MR. ELMONT:
Q.

Okay.

(BY MR. BROCKBANK)

Thank you.
Mr. Griswold, do you

have a summary of your testimony, a brief summary?

22

A.

Yes, I do.

23

Q.

Could you please provide that?

24

A.

Desert Power and PacifiCorp have a

25

Purchase Power Agreement dated September 24, 2004
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1

with an effective date of November 9, 2004, and are

2

in disputes over delays in their 95-megawatt QF

3

project.

4

Desert Power argues that an event of force

5

majeure has occurred with respect to PacifiCorp?s

6

efforts to interconnect the facility to PacifiCorp?s

7

system.

8

force majeure.

9

of force majeure suspends and otherwise relieves them

PacifiCorp disputes Desert Power's claim of
Desert Power believes that the event

10

of any further obligations under the term of the

11

agreement.

12

PacifiCorp believes that, even assuming

13

for the sake of argument there is an event of force

14

majeure, that the event does not alleviate Desert

15

Power from its obligations under the agreement,

16

including its obligations to post default security

17

and provide additional adequate assurances under the

18

agreement.

19

In an effort to resolve the dispute,

20

PacifiCorp and Desert Power attempted to negotiate a

21

term sheet as a precursor to an amendment modifying

22

the terms of the agreement.

23

term of the proposed term sheet was a new scheduled

24

commercial operation date of June 1, 2007 for the

25

facility as opposed to the May 9, 2006 date in the

The most significant
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1

original agreement.

2

During the negotiation of the term sheet,

3

PacifiCorp learned of three events; a work stoppage

4

at the facility, additional liens imposed on the

5

facility, and Desert Power's inability to secure firm

6

gas transportation service from Questar to serve the

7

facility.

8

Desert Power's financial situation, constitute a

9

material adverse change as contemplated by the terms

10

These events, plus questions surrounding

of the agreement.

11

Today, PacifiCorp specifically is

12

requesting that the Commission make a straightforward

13

determination that no force majeure had occurred and

14

according to the terms —

15

of the agreement stand, including the requirement

16

that Desert Power post default security and provide

17

PacifiCorp the additional requested adequate

18

assurances.

19

and accordingly, the terms

Alternatively, if the Commission does find

20

that a force majeure event has occurred, PacifiCorp

21

requests the Commission make a ruling on the scope

22

and duration of the event of force majeure pursuant

23

to Section 13.2 of the agreement.

24
25

Further, PacifiCorp requests the
Commission make a determination as to whether the

1

scope and the duration of that force majeure excuse

2

Desert Power's performance with regard to default

3

security and a requirement to provide PacifiCorp

4

adequate, additional adequate assurances.

5

not, that Desert Power be required to meet such terms

6

immediately.

7

And if

Finally, PacifiCorp requests that the

8

Commission find that if the parties execute an

9

agreement, an amendment to the agreement, any such

10

amendment must have a provision calling for refreshed

11

avoided cost pricing per the current avoided cost

12

methodology for a QF greater than 3 megawatts or less

13

than 99 megawatts that would be effective if the

14

facility has not achieved commercial operations on or

15

before June 1, 2007 to ensure that the Stipulation is

16

enforced and ratepayer neutrality is met.

17

Q.

18

Thank you, Mr. Griswold.
Mr. Chairman, Mr. Griswold would like to

19

provide a response to some of what's been said

20

earlier this morning.

21

do that?

22
23

Could he take a few minutes to

COMMISSIONER CAMPBELL:
Q.

(BY MR. BROCKBANK)

Yes.

Mr. Griswold, please

24

provide whatever response you need to to what has

25

been said this morning.
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1

A.

I want to specifically respond to a number

2

of comments from Mr. Swenson, and specifically I want

3

to address the gas delivery issue.

4

is really not at the heart of the force majeure that

5

we're sitting here to make a decision on.

6

just one of three major events that I referenced

7

earlier that led us to seek additional assurances as

8

we're allowed to under the agreement.

9

The gas delivery

And it's

The fact is that Desert Power is working

10

on trying to develop and put in a system to provide

11

for getting their gas supply firm in order to meet

12

our scheduled deliveries.

13

recognition on their part that, in fact, firm gas

14

delivery is required.

15
16

And I believe that's a

That's my comment.
Q.

17

That's it.

Thank you, Mr. Griswold.

MR. BROCKBANK:

Mr. Chairman, PacifiCorp

18

offers up Mr. Griswold for cross-examination.

19

COMMISSIONER CAMPBELL:

20

Mr. Mecham?

21

MR. MECHAM:

22

Thank you, Mr. Chairman.

CROSS-EX/yyilNATION

23

BY MR. MECHAM:

24

Q.

25

All right.

Why don't we start right where you left

off, Mr. Griswold.

It is true that the firm

1

transportation requirement is one of three issues

2

that you say is the reason that this all fell apart.

3

You maintain in your testimony, do you not, that

4

there is a firm transportation agreement in the

5

contract?

6

A.

I do not, no.

My testimony says that in

7

order to meet scheduled deliveries that there should

8

be a firm gas supply.

9

gas, firm gas is required to be there.

If we dispatch the plant, then
And per the

10

Stipulation, if you actually do look at the

11

Stipulation, it requires payment by PacifiCorp for

12

firm gas under Questarfs firm gas tariff.

13

Q.

In your testimony, my recollection of your

14

testimony is, is that the firm gas issue is your

15

issue, and in fact —

16

"Mr. Swenson's testimony contends that the agreement

17

does not require firm gas transportation service.

18

you agree?

19

A.

well, here on line 241 it says,

Do

No."
That's correct.

You asked me if it was

20

written into the agreement that there was -- well, I

21

would have to maybe repeat the question back.

22

Q.

So is your answer, Mr. Griswold, that the

23

contract does not require firm gas —

24

transportation of the gas?

25

MR. BROCKBANK:

or firm

I think Mr. Griswold asked

1

for the question to be repeated.

2

MR. MECHAM:

3

MR. BROCKBANK:

4

I think that was it.
Oh, you said your answer

was.

5

MR. MECHAM:

6

COMMISSIONER CAMPBELL:

7

If I did I misspoke.
It sounded to me

like Mr. Mecham just repeated his question.

8

MR. BROCKBANK:

9

MR. MECHAM:

10

Okay.

Thank you, Mr. Chairman.

MR. GRISWOLD:

Okay.

Under the agreement

11

our position is that it does require firm gas

12

transportation to meet the obligations, the power

13

delivery obligations that we've scheduled.

14
15

MR. MECHAM:

distribute a Cross Exhibit?

16
17
18

Mr. Chairman, may I

COMMISSIONER CAMPBELL:

Yes.

We 1 11 mark

this Cross Exhibit 10.
Q.

(BY MR. MECHAM)

Mr. Griswold, as you can

19

see, this is PacifiCorp's response to Desert Power

20

Data Request 1.7.

21

"Does the agreement state that firm transportation is

22

required?"

23

The question, of course, is:

The answer, after getting beyond all the

24

objections is "No."

"The answer is no," it says.

25

And then it goes on to explain, "The PPA between

1

Q.

I know what the Stipulation says.

Ifm

2

asking you if it's of any value to the Company and

3

there's any public interest consideration on June 2nd

4

to have that plant operating?

5

A.

If you —

well, from a physical

6

perspective, you know, having a resource in the

7

middle of the summer, yes, there is.

8

economically, what you're sitting there is a plant

9

that did not meet the Stipulation.

But

You now have an

10

approved methodology within —

11

between 3 and 99 megawatts.

12

my -- the data responses that we did for the DPU,

13

there is a significant difference in the prices that

14

would be paid on avoided cost for a project that came

15

online under the Stipulation and a project that came

16

online if they didnft meet the Stipulation.

17

significant amount of dollars.

18

from a ratepayer standpoint and you did a net present

19

value of the difference over that 20-year deal, it's

20

anywhere from 150 to $200 million.

21

significant.

22
23
24
25

Q.

for the project

And as you can see from

That's a

If you looked at it

I believe that's

So -- well, I won't keep going there.
COMMISSIONER CAMPBELL:

Did you mean to

offer Cross Exhibit 12 and 13?
MR. MECHAM:

I did, I'll offer them.

1

COMMISSIONER CAMPBELL:

2

MR. BROCKBANK:

3

COMMISSIONER CAMPBELL:

4
5

Any objection?

No objection.
All right.

We 1 11

admit them.
Q.

(BY MR. MECHAM)

Let me ask you, going

6

back to the gas issue for just a minute, you talked

7

about the Company's right to run the plant 24 hours a

8

day, seven days a week, 365 days a year.

9

probable is that?

10

A.

How

I really couldn't answer that without, you

11

know, knowing the situation that we would be under.

12

Hypothetically, if we had a huge amount of power

13

plants go off-line for some reason, for a year, yeah,

14

you could ask them to run all the time.

15

Q.

When was the last time that happened?

16

A.

You asked me if there was a situation and

17

I believe I responded.

18

Is it probable?

19

situations where on a shorter duration than a year we

20

would run them 24/7.

21

Q.

Not.

So yes, there is a situation.
But we've been through some

I found an interesting article in Power

22

Magazine about the Currant Creek Plant.

And I don't

23

know if you've seen it or not, but it's actually a

24

feather in PacifiCorp's cap, as far as I can tell.

25

But it indicates that Currant Creek is run on a 12 to

1

Practically speaking, why, in your view

2

or does it, in your view, require that Desert Power

3

provide firm transportation notwithstanding a

4

specific reference to that in the contract?

5

A.

You know, I think from a general

6

perspective, and I could show you where the —

in

7

different sections in the agreement, but there's a

8

number of things.

9

sections, in one of the operational sections we say

First and foremost, in one of the

10

that the plant shall be operated according to prudent

11

electrical practices.

12

If you go look at how you would be

13

providing gas service for meeting a firm power

14

obligation, and our own folks are good examples of

15

that, you know, we buy firm transportation in

16

addition to day-ahead non-firm to meet our gas need's

17

at our plant with one exception, and that is the

18

exception where the plant is on a lateral.

19

those cases we buy firm transportation specifically

20

to that plant to meet a firm power delivery.

21

Q.

22

And in

Thank you.
Remember when Mr. Mecham was asking you

23

about the assurances that PacifiCorp had requested

24

and the material adverse change discussion?

25

A.

Yes.

—

1

Q.

He indicated that those assurances that

2

PacifiCorp were requesting, I believe his words were

3

"easily addressed."

4

point?

Have they been addressed to this

5

A.

No, not to my knowledge.

6

Q.

Let f s look at the July 14th letter

7

MR. MECHAM:

Mr. Chairman, I didn't say

8

that.

9

work stoppage, the liens and the firm gas

10

—

The thing I said was easily addressed was the

transportation.

11

COMMISSIONER CAMPBELL:

12

it for you, Mr. Brockbank?

13

MR. BROCKBANK:

Sure.

Does that clarify

That's why I said I

14

thought he had said that it was —

that the

15

assurances were easily addressed.

Notwithstanding,

16

and if I mischaracterized you, Mr. Mecham, please

17

accept my apology.

18

MR. MECHAM:

19

Q.

Accepted.

(BY MR. BROCKBANK)

Mr. Griswold, do you

20

remember what the assurances were that PacifiCorp

21

asked Desert Power?

22
23

A.

letter so I could be accurate.

24
25

I would like to look at the July 14th

Q.
all.

I don't think that's been introduced at

1
2

your title?
A.

Ifm employed by PacifiCorp and my title is

3

Managing Director of Network Reliability and

4

Investment Delivery.

5
6

Q.

Are you the same Douglas Bennion that

filed testimony in these proceedings?

7

A.

Yes, I am.

8

Q.

Do you have any corrections to your

9

testimony?

10

A.

No, I do not.

11

Q.

If you were asked the same questions today

12

that you were asked in your written testimony, would

13

you have the same answers?

14

A.

15

Yes, I would.
MR. BROCKBANK:

Mr. Chairman, PacifiCorp

16

moves for the admission of Mr. Bennion1s testimony as

17

PacifiCorp Exhibit 3.

18
19

COMMISSIONER CAMPBELL:
objections?

20

MR. PROCTOR:

21

MR. MECHAM:

22

COMMISSIONER CAMPBELL:

23
24
25

Are there any

No objections.
No.
All right.

We'll

admit it.
MR. BROCKBANK:

Again, Mr. Chairman, Mr.

Bennion would have a brief summary.

Could he provide

1

a brief summary and then a brief response to some of

2

what he f s heard today?

3

COMMISSIONER CAMPBELL:

4
5

Q.

(BY MR. BROCKBANK)

Yes.

Please provide your

summary, Mr. Bennion.

6

A.

Okay.

In my summary what I would like to

7

do is, once Desert Power executed their agreements

8

with payment to PacifiCorp to complete the

9

engineering design, procurement of materials and

10

constructing the pieces at the interconnection point

11

for the PacifiCorp construction services team, we

12

immediately assigned resources to put in place

13

multiple options to meet their requested customer

14

in-service date.

15

Company was cooperative to work with Desert Power to

16

locate the long lead material items that Desert Power

17

was responsible to procure in the scope of work.

18

Regrettably, PacifiCorp did not have

Additionally, but not required, the

19

excess inventory in all cases to meet Desert Power's

20

request.

21

created unnecessary challenges for PacifiCorp.

22

However, in the end, PacifiCorp was ready in May of

23

!

24

the agreed scope of work.

25

The schedule put forward by Desert Power

06 to install our material portion as listed into

That's kind of the summary.

What I would

1

like to do also is kind of touch on four items I

2

think I heard earlier in various statements.

3

those would be comments that were made by Mr.

4

Darling.

5

communication path that we had looked at from US Mag

6

offices out there, and I111 touch on that.

7

Two of

I think he focused on, one, the

The secondary would be long lead items

8

that were talked about in October of

9

we do about that going forward.

!

05 and what did

And then I!ll move

10

into Mr. Swenson's comments about metering.

11

last is about the safety.

12

clear up a few things in that area.

13

Then

And I think I can maybe

I think earlier this morning when Mr.

14

Darling made a comment about one of our options to

15

get the microwave path out to the Rowley subsite, he

16

indicated somebody at US Mag, one of their vice

17

presidents, would not allow that to occur.

18

What I would like to point out is that we

19

are working with Bruce Searle, who is a US Mag

20

employee, and he provided the approval.

21

the early part of May we did test that particular

22

path, it was a four-wire analog channel that was used

23

previously when PacifiCorp owned the substation out

24

there.

25

that we had in place and to test it.

In fact, in

That was going to be a temporary solution

1

The second thing that he wanted to talk
f

2

about or indicated is in October of

3

not have our long lead items in stock, and that is a

4

true statement.

5

statement of work would have sorted out who owns what

6

or who would have done that work and we would not

7

have ordered any of that material until we had it

8

available.

9

05, that we did

At that point in the period the

And later in the testimony, I think Mr.

10

Swenson's, he also pointed out that PacifiCorp would

11

not buy material until they provided us the money,

12

which at that time came in March of

13

thereafter we placed those orders.

f

06, and shortly

14

In Mr. Swenson's testimony, I think he

15

directed it at me, is in March of '06 Desert Power

16

also had requested PacifiCorp to take back the

17

responsibility to buy the metering.

18

out the vendor couldnft accelerate it any sooner than

19

we could get it, it made sense for us to go ahead and

20

order it, which we did at that point in time.

21

we found out later, we also had other options with

22

metering and whatnot we pursued with the Order, but

23

we found other options that we could do in the short

24

time for their schedule.

25

Once they found

But as

I think the last comment I would like to

1

asked to accelerate your work on the October 2005

2

design?

3

A.

That would have been, yes.

4

MR. PROCTOR:

Thank you, Mr. Bennion.

5

COMMISSIONER CAMPBELL:

Mr. Mecham, did

6

you mean to move for the admission of Cross Exhibit

7

16?

8
9

MR. MECHAM:

I certainly do, and I would

move it now.

10

COMMISSIONER CAMPBELL:

11

MR. PROCTOR:

12

MR. ELMONT:

13

COMMISSIONER CAMPBELL:

14

Do you have any redirect?

15

MR. BROCKBANK:

16
17
18

Any objections?

No objection.
No objection.
We f ll admit it.

Just one question.

REDIRECT EXAMINATION
BY MR. BROCKBANK:
Q.

Mr. Bennion, is it a true statement or is

19

it fair to say that PacifiCorp did everything within

20

its power, within reason, to try to assist Desert

21

Power in accelerating the project to procure

22

equipment and such?

23

A.

Yes.

24

MR. BROCKBANK:

That's all, Mr. Chairman.

25

COMMISSIONER CAMPBELL:

Thank you, Mr.

1

Bennion.

2

Mr. Ginsberg?

3

MR. GINSBERG:

4

Ms. Coon.

ANDREA COON,

5

called as a witness, being first duly sworn, was

6

examined and testified as follows:

7

COMMISSIONER CAMPBELL:

8

Mr. Ginsberg?

9
10

Thank you.

DIRECT EXAMINATION
BY MR. GINSBERG:

11

Q.

Would you state your name for the record?

12

A.

Yes.

13

Q.

And you were lead in the responsibility

14

for this case?

15

A.

Yes, I am.

16

Q.

You prepared testimony that has been

My name is Andrea Coon.

17

marked DPU Exhibit 1 with two exhibits; is that

18

correct?

19

A.

Yes.

20

Q.

DPU Exhibit 2.1 is the timeline that was

21

handed out at the Technical Conference and it has

22

additions to it since then; is that right?

23

A.

Yeah.

That's actually Exhibit 1.1, it is

24

the timeline and it has been updated since it was

25

handed out at the Technical Conference to include

1
2
3

comments from Mr. Mecham.
Q.

And do you have any corrections to make in

your testimony?

4

A.

I do not.

5

Q.

So if those questions were asked you those

6

would be the answers you would give?

7

A.

Yes.

8

Q.

And do you have a brief summary and any

9
10
11

additional comments you wish to provide?
A.

I do.

And in the interest of time, Mr.

Chairman, I will keep it very brief.

12

COMMISSIONER CAMPBELL:

13

MS. COON:

Thank you.

The Division has three main

14

points that we covered in the testimony, the first of

15

which is that we feel, outside a force majeure event,

16

extension of the contract should not be made due to

17

issues over changed avoided costs.

18

The second is that if the Commission does

19

find that a force majeure event did occur, the

20

Division believes that an extension of the online

21

date may be appropriate, but the contract does not

22

provide for an end date extension for any reason.

23

And the third point is that the Division

24

did not find sufficient evidence to support finding

25

of force majeure.

1

And the one additional thing that I would

2

like to point out, earlier this morning Mr. Darling

3

addressed my testimony and seemed to point to a lack

4

of emphasis on the phrase "of not limited to."

5

Division would direct the Commission and the parties

6

to DPU Exhibit 1, lines 71 through 73 and lines 105

7

through 177, all of which directly relates to a

8

possible use of "not limited to" for a force majeure

9

determination.

10

Thank you, Mr. Chairman.

11

MR. GINSBERG:

With that I ask for Exhibit

12

DPU 1, 1.1 and 1.2 to be admitted.

13

COMMISSIONER CAMPBELL:

14

MR. PROCTOR:

16

MR. BROCKBANK:

17

COMMISSIONER CAMPBELL:

19
20
21
22
23

No objections.
No objection.
All right.

We'll

admit it.
MR. GINSBERG:

She's available for

cross-examination.
COMMISSIONER CAMPBELL:
we go to you first?
MR. MECHAM:

24
25

Are there any

objections?

15

18

The

Sure.

CROSS-EXAMINATION
BY MR. MECHAM:

Mr. Mecham, shall

1

COMMISSIONER CAMPBELL:

2

MR. PROCTOR:

3

COMMISSIONER CAMPBELL:

4

At the most.

(Recess taken.)

6

COMMISSIONER CAMPBELL:

Let's

Let's go back on

the record.

8
9

All right.

break until 10 after.

5

7

At the most?

After Commissioner Boyer asks some legal
questions, I think we'll just go to concluding

10

statements.

I'm going to start with the Committee,

11

then the Division, then the Utility and then Desert

12

Power.

13

Commissioner Boyer?

14

COMMISSIONER BOYER:

15

And I guess I'm going to address this

Thank you, Mr. Chair.

16

first question, I'm going to give a little background

17

and address it to Mr. Mecham, but I would appreciate

18

hearing from the other lawyers in the house if they

19

choose to respond.

20

Just cutting to the chase, I'm having

21

trouble understanding the applicability of the force

22

majeure provision in this case.

23

experience, this is a fairly typical force majeure

24

provision, defining force majeure as a cause beyond

25

the reasonable control of the seller or PacifiCorp,

Based on my

1

that is, either party, and then it parades out the

2

horribles, the examples such as wars, storms and

3

floods and those sorts of things.

4

mention the action or inaction of any party to the

5

contract.

6

Never does it

And all of the testimony we've been

7

hearing all day long deals with what PacifiCorp did

8

or didn't do or should have done or Desert Power did

9

or didn't do or should have done.

For example,

10

whether PacifiCorp should have changed the design of

11

the interconnection or not?

12

it at that point in time?

13

should have used the 120-day timeline rather than

14

something longer?

15

applied for interconnection at the time they were

16

negotiating their PPA?

17

have secured their equipment sooner, firmed up their

18

financing sooner, firmed up natural gas service

19

requirements?

20

Or it should have done
Whether or not PacifiCorp

Whether Desert Power should have

Whether Desert Power should

All these things are volitional acts

21

within the control of each party.

You know, there

22

may be some other contractual concepts that might

23

work in this case, such as anticipatory breach, which

24

might under some circumstances excuse subsequent

25

behavior or performance.

You might have a mutual

1

mistake issue.

You might have an impossibility of

2

performance issue, something like that.

3

don't understand how force majeure applies to this

4

case, this contract and these facts that we've been

5

discussing.

6

Mr. Mecham, enlighten me.

7

MR. MECHAM:

But I just

Well, the first part of 13.1

8

indicates that anything that is beyond the reasonable

9

control of the seller or PacifiCorp essentially

10

establishes an event of force majeure.

11

it in a way that somehow narrows that when you're

12

using examples negates that whole portion of that

13

part of the provision.

14
15

And to read

And when you talk about the facts in this
case --

16

COMMISSIONER BOYER:

Just a moment, Mr.

17

Mecham.

18

types of things?

19

That would also perhaps be a force majeure.

20

Aren't those examples illustrative of the
I mean, it didn't list tsunami.

MR. MECHAM:

When it says "includes but is

21

not limited to" or "by way of example," I mean you

22

don't

23

—
COMMISSIONER BOYER:

Well, I've just given

24

you an example of something that's not listed there

25

but is of the same nature.

It's an act beyond the

1

control of the parties.

2

tsunamis.

3

MR. MECHAM:

Parties can't start

Clearly acts of God have been

4

events of force majeure forever.

But the fact of the

5

matter is, if you look at the facts of this case,

6

there are events that are beyond the control perhaps

7

of both parties, and certainly Desert Power following

8

redesign.

9

only things that are force majeure, forces majeure.

So you don't -- acts of God are not the

10

They can be humanly caused.

To do otherwise -- well,

11

as I say, you basically negate that whole provision.

12

And you typically would take the facts of

13

the case and apply those facts to a situation like --

14

well, to this provision and determine whether or not

15

a party could control that.

16

lead time of a pole?

17

and PacifiCorp's whole purpose is to show that

18

somehow there were delays that Desert Power caused by

19

not submitting an application for interconnection

20

that, okay, everything gets laid at their feet for

21

that.

22

Can a party control the

Our whole purpose here -- well,

But when the facts continue and you can

23

still come online and then something else occurs,

24

like this redesign that has long lead times, when you

25

apply those facts to the force majeure language here,

1

Desert Power can't control —

2

the redesign, they couldn't control the lead times,

3

and yet up to that point they could have made the

4

June 1st,

5

!

they couldn't control

06 online time.
So if what you're saying is that somehow

6

this provision only applies in cases that are given

7

by way of example, which are by way of example and

8

are not limited to those examples, it negates the

9

whole purpose of that provision.

10

And my recollection of the negotiation of

11

this contract is, I don't know what the start point

12

is for PacifiCorp's contract.

13

each word that was changed, but I remember that we

14

actually did negotiate different words, at least I

15

believe we did.

16

common law may have focused hard on acts of God as

17

the only way to evoke the force majeure language, but

18

this isn't the common law.

19

subsequent cases that indicate that contract language

20

can control, facts of situations can control where

21

events get beyond a party.

22

—

23

I believe this fits squarely within the provision 13.

24
25

I couldn't tell you

That's my recollection.

And the

There are cases,

I just —

I frankly don't

well, obviously I don't share your concern because

COMMISSIONER BOYER:
anyone else like to discuss my

Thank you.
—

Would

1
2

MR. ELMONT:

I would, Commissioner Boyer.

I don't want to step on anyone elsefs toes.

3

MR. PROCTOR:

4

MR. ELMONT:

5

COMMISSIONER BOYER:

6

Go ahead.
I view it exactly as you do.

a view here, Ifm asking.

7

MR. ELMONT:

8

COMMISSIONER BOYER:

9
10

Well, Ifm not stating

I apologize.
It may have looked

like I was advocating, but I was really just asking
my questions.

11

MR. ELMONT:

I put it ineloquently.

The

12

question that you raised I would answer as saying,

13

yes, this is not a force majeure event.

14

Mr. Darling referenced something earlier

15

on the stand that I actually want to give a little

16

bit of sympathy to and, that is, talking to some

17

Federal litigation, and I'm not sure, I think he was

18

talking about FERC cases maybe.

19

matters.

20

But I do think it

It does take you a little bit out of the

21

normal common law regime when you say "include but

22

not be limited to."

23

limited to," if you only say "include," then you are

24

very squarely in the ejusdem generis doctrine where

25

in the context of giving a list the general words are

I think if you don't say "not

1

controlled by the specific examples and they very

2

clearly have to be right exactly that same type.

3

I think you would find cases, frankly,

4

that would say when you throw in "is not limited to"

5

you do get a little bit more flexibility.

6

doesn't open up the entire horizon and we're not

7

talking about merely acts of God.

8

really a non sequitur to the issue here.

9

But it

I mean, that is

We've got examples of civil strife and

10

strikes and labor disturbances.

11

human issues.

12

majeure event be one caused by another party.

13

case, to me, looks like, feels like, smells like, and

14

when you listen to the testimony of Desert Power,

15

they're doing everything short of calling it a

16

breach.

17

saying PacifiCorp caused the problem and it should

18

excuse them for their performance.

19

Those are clearly

The real question is, can a force

That's where they're heading here.

This

They're

But if you look through the remainder of

20

the contract, the force majeure section here, and you

21

do have to read the contract as a whole, you have to

22

give effect to all provisions, you have to read it

23

reasonably and not make any meaning less as a matter

24

of law .

25

Section 13.2, for example, "if either party is unable

You have some stuff as you go down into

1

to perform by virtue of the force majeure event, both

2

parties shall be excused."

3

They want to read the contract as saying

4

the party that foists on the other the inability to

5

perform also gets off the hook.

6

it says, "The nonperforming party will give notice to

7

the other of the force majeure event."

8

to say this is what you did to me?

9

give them written notice describing the particulars

If you read 13.2.1

They're going

You're going to

10

of the occurrence, how you, as the other party to the

11

contract, caused me to not be able to perform it?

12

That seems like a meaningless provision if it was

13

caused by the other party.

14

13.5, "PacifiCorp gets to terminate the

15

agreement if seller fails to remedy the inability to

16

perform due to the force majeure event."

17

gets to cause the force majeure and then escape any

18

consequences thereby by terminating the contract

19

after a period of time if it can't be cured?

20

just doesn't jive.

21

consistent with the force majeure being caused by one

22

of the other parties, nor is it within the realm of

23

any force majeure provision that I'm aware of to say

24

that it can be caused by the other party.

25

PacifiCorp

That

That kind of language is not

So take it outside the normal acts of God
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1

kind of stuff, maybe give some more flexibility in

2

terms of the list and what it means for something to

3

be not limited to that specific list, fine.

4

can't go all the way to say it's caused by the other

5

party.

6

But you

Because here's the problem that that

7

brings.

It allows the ability of Desert Power to be

8

excused from its performance without proving the

9

breach, without proving that there is a

10

responsibility by PacifiCorp.

It takes away a

11

threshold responsibility on their part to demonstrate

12

that they deserve to be let off the hook by virtue of

13

us.

14

I think we're mixing concepts here and this is

15

clearly not a force majeure case.

They just say, "Hey, it was out of our control."

16

COMMISSIONER BOYER:

17

Ginsberg, would you like to add something?

18
19
20

MR. PROCTOR:

Mr. Proctor or Mr.

I will try, Commissioner

Boyer.
And you have to understand that the

21

Committee of Consumer Services is in an odd position

22

in this particular case because we're concerned about

23

the end result of your resolution and the contract

24

itself as they go online and provide energy.

25

me tell you the way that we analyzed this particular

But let

1
2

dispute.
One, we don't believe it is a force

3

majeure issue.

4

it's a breach issue either.

5

because the plain terms of the contract,

6

notwithstanding Counselor Coon's assessment, in order

7

to have a force majeure under the terms of this

8

agreement, both the seller and the buyer, PacifiCorp,

9

it must be beyond their both reasonable control.

10

balance of the contract of that section talks in

11

terms of it has to be an event, the exercise of

12

with the exercise of due diligence, the party is

13

unable to overcome.

14

And for that matter, we don't believe
It's not a force majeure

The

—

No force majeure provision, no contract

15

requires that Desert Power, for example, exercise due

16

diligence to overcome another party's breach.

17

that would say that it has to be outside of the

18

control of both parties.

19

So

In Section 13.2 it says, "If the party is

20

rendered wholly or in part -- if a party is rendered

21

wholly or in part unable to perform its obligation

22

because of a force majeure, both parties shall be

23

excused from whatever performance is affected by the

24

event of force majeure."

25

So again, if it's within the control of

1

PacifiCorp, for example, that provision doesn't apply

2

because they're in breach.

3

13.2.1 through 3 has equal language that

4

discusses nonperforming parties, suspension of

5

performance, and it's no longer and no greater scope

6

than is reasonably required to buy the force majeure.

7

And that certainly would not be applicable when one

8

party has acted or failed to act in a manner that has

9

caused a failure to perform.

10

And finally, 13.3 speaks about "no

11

obligations of either party which arose before the

12

force majeure causing suspension of performance shall

13

be excused."

14

excused.

15

In this case prior breaches are not

So if there was a prior breach, for

16

example, on the part of both parties that goes back

17

to early 2005, either Desert Power's failure to

18

request an Interconnection Study in a timely manner

19

or PacifiCorp's conclusion that the study was

20

unrealistic and not achievable, but never saying

21

anything about it, two opposing breaches.

22

those are excused by the force majeure.

23

upon a plain reading, the plain language of the

24

Section 13 of the contract it's not a force majeure

25

case.

Neither of
So based

1

You've got two parties claiming a breach.

2

The question in my judgment is not whether or not

3

it's a force majeure or a breach because I think if

4

the Commission were to do that then you raise the

5

question of whether or not this Commission has the

6

jurisdiction to make such a finding.

7

I think the way that the Commission can

8

review this dispute is in terms of this is a Power

9

Purchase Agreement entered into by two parties in a

10

regulated utility environment.

11

contract itself require these parties to continue to

12

work toward an online commercial operation date.

13

has provision both in Section 8.1 to cover the events

14

where they couldn't come online in a timely way that

15

compensates PacifiCorp in this case for that event,

16

and ultimately has a date by which there has to be

17

momentum progress towards completion or the contract

18

is over.

19

The terms of the

It

Section 8.2 provides for nonperformance

20

after they're online, by its plain terms it does.

It

21

doesn't apply at this point in time.

22

contract, the parties agree to submit these types of

23

concerns to the Commission.

24

been some mistakes made mutually.

25

allegations about control over particular elements of

And then the

And that is, there has
There are

1

performance and delays in performance, but those can

2

be resolved in this jurisdiction.

3

A plain force majeure dispute, in my

4

judgment, and based upon some decisions from the Utah

5

Supreme Court, Garkane Power Association being the

6

most obvious, would belong in District Court.

7

because this is a utility doesn't mean that it is an

8

issue related to the Commission's jurisdiction.

9

this contract, as far as these types of construction

Just

But

10

delays, and I would call them mistakes of

11

communication more than anything, those plainly do

12

belong here.

13

So in the judgment of the Committee, it is

14

not a force majeure, it is not a breach, it is an

15

issue that the Commission must take into account and

16

resolve in order to perform its obligation to provide

17

sufficient, safe, reliable, properly priced electric

18

service to customers, our constituents.

19

COMMISSIONER BOYER:

20

Mr. Ginsberg, did you want to add anything

21

to the discussion?

22

MR. GINSBERG:

23

COMMISSIONER BOYER:

24
25

Thank you.

No, I don't think so.
Okay.

I have another

question now.
MR. MECHAM:

Commissioner Boyer, may I

1

respond to two things, one that Mr. Proctor said?

2

COMMISSIONER BOYER:

3

MR. MECHAM:

Go ahead, Mr. Mecham.

I disagree with Mr. Proctor

4

with respect to the meaning of the second line of

5

13.1 where he says it f s both seller and PacifiCorp.

6

It clearly says "seller or PacifiCorp."

7

the seller or."

8

it's not both together.

9

"Control of

I mean, it can be one or the other,

And I guess the other thing I would remind

10

the Commission of, Mr. Elmont talked about giving

11

notice, giving notice to the other party of something

12

they already know.

But don't lose sight of the fact

13

that PacifiCorp m

this instance, it's at least three

14

entities, but two that we were dealing with,

15

PacifiCorp Transmission and PacifiCorp Merchant.

16

I don't know all that goes on between them, but I

17

know there's supposed to be a Chinese wall, at least

18

as to some issues.

19

And

And I don't believe, I could be wrong, but

20

I don't believe that PacifiCorp Merchant was aware of

21

what was happening at PacifiCorp Transmission.

22

for us to follow the notice provisions of this

23

contract by giving notice to PacifiCorp Merchant in

24

Oregon, I think that they were alerted to things, I

25

guess they can speak for themselves.

So

But again, I

1

would say we're talking about two entities and I

2

don't see anything inconsistent with the notice

3

provision of provision 13 and our take, our position

4

on events being beyond our control.

5
6

COMMISSIONER BOYER:

Thank you, Mr.

Mecham.

7

The last question I have, I suppose if you

8

wish you can discuss it in your closing arguments

9

because we are running out of time.

But my question

10

is, what are the range of alternative solutions we

11

have in our quiver here as a Commission in the event

12

we find that an event of force majeure exists or it

13

doesn't?

14

of relief.

15

The parties have asked for different kinds

We've all heard the evidence now with the

16

discussion and I would like some advice on that.

Do

17

we void the contract?

Do

18

we do nothing?

19
20
21

Do we amend the contract?

You know, those sorts of things.

MR. BROCKBANK:

Commissioner Boyer, I can

kick that off from the Company's perspective.
We've been very clear from the very

22

beginning what we would be seeking.

And first of

23

all, that would be a finding that there has not been

24

a force majeure, in which case Desert Power would

25

clearly be in breach.

PacifiCorp issued a demand

1

letter in July of this year seeking assurances for

2

certain items.

3

Power has failed to provide those assurances and

4

PacifiCorp would hold Desert Power in breach and

5

would terminate the contract.

6

If there is no force majeure, Desert

If the Commission finds that there were

7

some kind of a force majeure, PacifiCorp would ask

8

the Commission to define the scope of it so that we

9

would be able to address whether it's still going,

10

whether it ? s ongoing, if it was a three or four-month

11

event of force majeure.

12

And lastly, PacifiCorp would like a

13

finding, as we've requested, and we believe that the

14

Commission can do this.

15

point if the Commission decides that there is not a

16

force majeure, but the Company would like to know and

17

have this Commission decide that if there were an

18

amendment, if the Company and Desert Power executed

19

an amendment and brought it before the Commission,

20

whereby the scheduled commercial operation date would

21

be accelerated or pushed forward to June 1 of f 07,

22

the Company would request the Commission to find that

23

the Stipulation avoided costs go away if the project

24

is not in line on January 21, 2007.

25

Company is looking for.

In some degree it ! s a moot

That's what the

1

COMMISSIONER BOYER:

2

MR. MECHAM:

Thank you.

Well, first of all, as Mr.

3

Darling pointed out this morning, Desert Power,

4

indeed, does want the Commission to find an event of

5

force majeure.

6

of the redesign, the events have been out of their

7

control and they have cascaded to a point where the

8

project has ground to a halt.

9

way to revive this project than with a quick solution

10

These events have been, certainly as

And there is no other

in favor of Desert Power in this matter.

11

And in favor of Desert Power means that

12

the Commission would extend the online date to June

13

1st of

14

from Mr. Darling, Mr. Swenson and Mr. Miller of MMC

15

that if the Stipulation pricing can't hold beyond

16

June 1st, in the event —

17

mean, there's still a great deal of hope that this

18

project can be online by June 1st of

19

it's not, it is completely uneconomic to take the

20

type of rates that Mr. Griswold has presented as the

21

avoided cost post June 1st.

22

substantial completion, whatever it may be, but there

23

has to be some sort of assurance or there is no

24

project.

25

f

07.

And I think it's been amply clear, both

and it is possible.

f

07.

I

But if

So if there is

So it's an extension of the online date,

1

no cliff as of the 2nd of June, with the

2

understanding that there still is a possibility of

3

getting the thing online by then, but also

4

understanding you've seen the evidence in this case

5

with a term sheet of June 21st.

6

to resolve it then two and-a-half months ago we

7

wouldn't have our backs up against the wall with this

8

June 1, but that's where we are.

9

extension of the contract for an additional year.

10

If we had been able

And then an

Well, and you know, actually I forgot to

11

say, if the Commission concludes, wrongly, in my

12

opinion, that there is no force majeure, this

13

Commission has general powers and jurisdiction;

14

public interest, public convenience and necessity.

15

think there are public interest considerations that

16

the Commission can take to conclude that this plant

17

still is in the public interest.

18

I

It's factored already in the future of

19

requirements of PacifiCorp.

It's well on its way.

20

It has already provided power in this state.

21

provides at least some smidgin of diversity of

22

resources in this state which we don't really have.

23

It presents the possibility of maybe a little bit of

24

competition.

25

standpoint, I think quite important, and it's located

It

It is, from an economic development

1

geographically well at the end of a radial line, as

2

everyone has already said, next to US Magnesium that

3

has a big load, next to a titanium plant thatfs about

4

to be built there, and in a corridor that the county

5

of Tooele wants to push forward.

6

So I think there are public interest

7

considerations beyond the finding of force majeure

8

that the Commission could use in order to enable this

9

contract to go forward.

10

MR. GINSBERG:

Can I make our suggestion?

11

Our suggestion is that the Commission follow the

12

terms of the contract.

13

force majeure then that's what it means.

14

that it is, then to consider what the contract would

15

require as a result of that.

16

If that means there was no
If it means

And one thing I think we brought up to

17

keep in mind when you're deciding what to do in this

18

contract is that we don't see where a force majeure

19

event changes the terms of the contract at all, but

20

the end date would remain the same end date that

21

originally was agreed to in the contract.

22

19-year contract.

23

contract at all.

24

could affect the online date.

25

It is a

It doesn't change the term of the
The force majeure, if it did occur,

MR. PROCTOR:

Mr. Chairman, this will be

1

my closing argument.

2

Section 21 of the Power Purchase

3

Agreement, in calling for mediation or this

4

Commission's action, permits this Commission to

5

interpret or enforce, and/or enforce provisions of

6

this agreement.

7

Both of these parties have requested that you do just

8

that.

9

It f s in the middle of that section.

I think PacifiCorp's conclusion that if

10

there's no force majeure then that translates into a

11

breach by Desert Power, which means that the contract

12

may be terminated, just simply doesn't follow from

13

the evidence that has been presented.

14

there's a force majeure and whether or not there's a

15

breach, this Commission has been asked to interpret

16

and/or enforce provisions of the agreement.

17

Whether or not

I don't believe that you even have to get

18

to this cliff date of June 2nd, 2007 in order to do

19

that.

20

this contract is dead, the contract, not the project,

21

but the contract is dead, then you have to determine

22

what would be the appropriate avoided cost.

23

Stipulation carry on and apply to a new agreement or

24

is it the calculated avoided cost according to this

25

Commission 's October 2005 Order?

That's not an issue before the Commission.

If

Does the

1

But this contract is not dead because

2

they've placed it before you for interpretation and

3

enforcement.

4

would be to issue an order that will amend the

5

contract to the extent necessary to provide

6

resolution to the delays.

7

PacifiCorp's part as well as Desert Power because

8

they are mutually responsible for many of the

9

problems that have come —

10

I think what this Commission can do

And that's delays on

that we're now facing and

about which evidence has been presented.

11

This Commission could then craft an

12

appropriate schedule that the parties are expected to

13

comply with.

14

the fact that there are certain claims that delays

15

caused the project to stop and the Commission can

16

determine whether or not the duration of that

17

stoppage is appropriate.

18

you need to get to an ultimate issue of if there's a

19

breach and PacifiCorp may terminate the contract at

20

this point.

21

appropriate.

22

Now, you do have to pay attention to

But I don't believe that

In fact, I don't think that would be

This is the Committee of Consumer's

23

concern.

We represent residential and small

24

commercial consumers.

25

dispute, the contract dispute, however resolved, the

It is our view that as to this

1

ratepayers should be held harmless from any costs or

2

expenses for the legal proceedings and for any

3

consequences from the delays to whomever the

4

Commission may assign responsibility for that delay

5

or attribute the delay, and held harmless from any

6

remedy that the Commission may order these parties to

7

provide in order to complete the project.

8
9

The Committee of Consumer Services on
behalf of the consumers, the ratepayers, agreed with

10

the Stipulation that covered the original megawatt

11

limit and provided a certain price.

12

also stipulated to the appropriateness of this

13

particular contract.

14

terms and conditions when the consumers were expected

15

to receive generation and also to pay for it.

16

consumers should be assured of the benefit of their

17

bargain.

The Committee

That set a price.

That set a

The

18

So what we are asking is if in the event

19

there are additional costs over and above those that

20

the contract now places on the ratepayers, those

21

should be borne by the responsible party.

22

be Desert Power, that could be PacifiCorp.

23

That could

That is the position of the Committee of
That's why we 1 re here.

24

Consumer Services.

I hope

25

we've been helpful as to the other issues, but this

1

is our primary reason for being here.

2
3

COMMISSIONER CAMPBELL:
statement.

4
5

Thank you for that

Mr. Ginsberg, do you have a final
statement?

6

I think in the spirit of what Mr. Proctor

7

has made, hopefully this discussion has shortened our

8

final statements.

9

I think no is okay.

MR. GINSBERG:

10

MR. ELMONT:

No.

If I could, Mr. Chairman?

11

fact, I think if I could just respond briefly to one

12

thing Mr. Proctor said and one thing that Mr. Mecham

13

said, that would eliminate my portion of our close

14

and Mr. Brockbank can do it, and I will act very

15

quickly.

16

I'm not sure I fully gathered everything

17

that Mr. Proctor said, but one thing that I did

18

gather, I believe, is that even in the absence of

19

finding of force majeure and short of finding a

20

breach, you can still somehow determine

21

responsibility for delay.

22

inconsistent with the Company's view of this case.

23

In

And that absolutely is

It has specific provisions within Schedule

24

38, within its OATT procedures, and it has

25

contractual responsibilities within this case.

The

1

only one of those that could even remotely apply

2

this case is from the Study Agreement wherein the

3

Company made the commitment that it would use

4

commercially reasonable efforts to try to complete

5

the studies.

6

the studies and it didn't promise it would complete

7

the studies within 120 days, it said it would use

8

commercially reasonable efforts subject to the

9

availability of its resources.

10

m

It didn't say what would happen after

When Desert Power's witnesses were on the

11

stand they were given the opportunity to state that

12

PacifiCorp had failed to use commercially reasonable

13

efforts or that it had failed m

14

some contract provision and they didn't do so with

15

the specific opportunity to do so.

16

of the story as far as the Company is concerned under

17

its obligations for any soit of timing.

18

nebulous timing thing that exists outside the law,

19

the tariffs, the contract.

20

other respects under

That is the end

There's no

And I gathered, at least, that Mr. Proctor

21

was saying somehow the Commission could sort of

22

ascribe responsibility for delays.

23

there's no duty outside the scope of those

24

provisions.

25

They don't

—

So that's one point.
The second one is to Mr. Mecham, and

1

that's the notion of even if the Commission

2

determines not to address or doesn't find force

3

majeure, that it still could find the public interest

4

being served by allowing the project to go forward,

5

extending the date, and not making a pricing

6

determination as to what happens in the very

7

reasonable circumstance, the very reasonable

8

contingency at this late hour that that plant is not

9

in commercial operation as of June 1 of '07.

10

Public interest determinations by the

11

Commission necessarily have to include pricing.

12

mean, really, if you don't include the pricing

13

aspects, what they're saying is is they want you to

14

find it's in the public interest to have this power

15

at any cost.

16

Commission is not willing to do that, then it has to

17

consider pricing.

18

I

If they're not saying that, if the

And what I see is the insistence on not

19

having a Commission Order now as to what would happen

20

in the very real prospect of the thing not being

21

ready on June 1, '07, if it weren't real the lenders

22

wouldn't consider it a big enough risk to not give

23

them the financing, frankly.

24

attempt by Desert Power to shift the risk to the

25

Company and the ratepayers in a circumstance where

What I see is an

1

there was no force majeure, in a circumstance where

2

there is no indication by other witnesses that the

3

Company was in breach.

4

Nonetheless, don't answer that now, leave

5

open the prospect that they still might get

6

Stipulation pricing after the expiration of the

7

Stipulation date.

8

appropriate, we don't believe that's acceptable, and

9

we don't think that the extension should take place

We just don't believe that's

10

in the absence of a force majeure finding.

11

if the extension takes place, we think it's important

12

that the Commission address as part of that public

13

interest what the pricing ought to be.

14
15

Thank you.

That's all I have for my part

of the closing.

16

COMMISSIONER CAMPBELL:

17

MR. BROCKBANK:

18
19
20

But even

a few minutes.

Mr. Brockbank?

I would like to take just

I will be very brief.

COMMISSIONER CAMPBELL:

You've got, at

maximum, five.

21

MR. BROCKBANK:

Okay.

Thank you.

22

I'm going to speak from over here.

23

try and speak loud.

24

passing out a demonstrative exhibit that shows a

25

timeline here.

I'll

I just want to -- Mr. Elmont is

And I'm just going to refer to the

1

timeline very briefly and show where we believe

2

Desert Power has asked us to bring this

3

interconnection process in.

4

Here is, right here on June of

!

04, and

5

this is being demarcated by my green line, this is

6

where the commercial negotiations begin on the Power

7

Purchase Agreement.

8

Desert Power made its initial interconnection

9

request.

March of '07 is 633 days after

That is the average amount of time

10

currently in PacifiCorp's queue for how long it

11

takes.

12

In an effort to assist Desert Power, and

13

bending over backwards to help them come online under

14

their expedited schedule, PacifiCorp received a

15

request in June of

16

request became finalized.

17

sufficient in their application for interconnection,

18

and they had a requested online date of January of

19

'06.

20

f

05 that became -- that the
That's when the data was

The green numbers here, and I don't know

21

if everybody can see this, the green numbers are

22

basically —

23

Open Access Tariff Provision allows for and the blue

24

is what Desert Power asked us to do.

25

the green lines demonstrate what the

And this is a situation where PacifiCorp

1

tried, they tried to meet Desert Power's requests,

2

they tried to meet Desert Power's demands, but this

3

is a process of give and take.

4

exchanging drafts.

5

restudies.

6

And to hold PacifiCorp accountable because they

7

weren't able to meet that narrow timeline that Desert

8

Power prescribed is not fair and it's beyond the

9

scope of the agreement and it's certainly not force

10
11

It's a process of

It's a process of studies and

It's a process of designs and redesigns.

majeure.
Desert Power failed to appreciate the

12

magnitude of this process.

There was mismanagement,

13

there was underestimation.

They've waited nine

14

months to make their interconnection request.

15

They've waited a year to buy their turbine.

16

waited a year to sign their EPC contract.

17

don't have a steam contract with their steam host and

18

they were late in providing data, their gas contract,

19

and they were late in providing evidence of

20

financing, they were late in providing evidence of

21

construction permits.

They
They still

22

Desert Power is its own worst enemy in

23

this process and PacifiCorp has tried to bend over

24

backwards to help their project work, and

25

unfortunately Desert Power has not been able to make

1

that happen.

2

Thank you.

3

COMMISSIONER CAMPBELL:

4

Mr. Mecham?

5

MR. MECHAM:

6

You know, I have to say that really almost

Thank you.

Thank you, Mr. Chairman.

7

every action that I have observed since June 21st,

8

for whatever reason, seems to be an inaction on the

9

part of PacifiCorp to simply snuff out this project.

10

They impose assurances that they know Desert Power

11

can't provide.

12

can't ascribe it to one thing or the other, I don't

13

know what their motives are.

14

Desert Power told them so.

And I

As I stated before, this is a project that

15

scratched and clawed to get itself built in 2001.

16

It's been a viable project.

17

investment price tag, plus commitments of $10 million

18

beyond that.

19

megawatts to 95 megawatts was the result of having

20

gained a contract September 24th of '04.

21

don't think —

22

necessarily pointing fingers, but they have had a few

23

fingers pointed at them.

24
25

It's got a $70 million

The conversion process from 65

You know, I

Desert Power didn't come in here

And in fact, as I listened to even the
closing arguments and the number of months just jumps

1

around, it's five months, it f s six months, it's nine

2

months.

3

worst case you can, I suppose, and that's all part of

4

advocacy, but the fallacy of all that is to say,

5

okay, they didn't apply for an Interconnection

6

Agreement until February 22nd.

7

Well, you know, you can make any —

the

Well, you know, that's like having a

8

fender-bender on February 22nd and you go down the

9

highway further and you're driving in October and on

10

October 20th you total your car.

11

fender-bender doesn't matter so much anymore.

12

Suddenly the

Mr. Houston referred to the scheduling and

13

the averages and the schedule that this project was

14

on.

15

but my recollection is that he said even the schedule

16

this was on was like a train wreck or could be a

17

train wreck - not achievable.

18

Maybe not so much the schedule that this was on,

To say that these are events -- yeah, I

19

mean, could Desert Power control certain things?

20

Yes.

21

could they control the lead times?

22

what it boiled down to here, was the redesign in

23

October of '05, and the engineering, procurement lead

24

times for things that still aren't in.

25

But could they control the redesign?
No.

No.

And

And that's

So to say that somehow the force majeure

1

that according to PacifiCorp didn't occur, but

2

according to us it did, it's still ongoing.

3

have a fourth pole there yet.

4

cascaded into a series of events, as I've said

5

before, that resulted in no financing, which of

6

course resulted in no ability to provide assurances,

7

and now you've got a situation where you've got

8

someone interested in buying the plant and someone

9

negotiating right now even as we speak to buy the

We don't

And that change

10

plant and finish it up, and PacifiCorp doesn't want

11

that.

12

You'll have to ask them as to why.
Because in the end if this Commission

13

approves such a thing and allows that deal to go

14

forward by ensuring that —

15

that there's a cliff on June 2nd, preferably ensuring

16

that the PPA can be held in place, you've got a

17

viable project.

18

position means that this issue will have to be

19

resolved elsewhere.

20

breach and there are damages, there are other

21

jurisdictions that take care of that.

22

you that's a bad result because that takes years to

23

resolve and leaves a pile of rust sitting out in

24

Tooele County.

25

by at least not deciding

And without it, taking their

Because if, indeed, it's a

But I can tell

That's not a good outcome.

I believe that the Commission can solve

1

this today or at least shortly.

And as I said, there

2

are public interest considerations with or without

3

the force majeure claim which we stand by that would

4

justify keeping this project viable and allowing it

5

to provide power to the people of Utah.

6

Thank you.

7

COMMISSIONER CAMPBELL:

It's needed.

All right.

8

would like to thank all the parties for your

9

participation.

0

advisement and adjourn.

We'll take the matter under

1

(The taking of the deposition was

2

concluded at 4:55 p.m.)
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