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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20061119-CA

v.
DARRAN G. JOHNSON,
Defendant/Appellant.

BRIEF OF APPELLEE

NATURE OF PROCEEDING AND STATEMENT OF JURISDICTION
This is an appeal from convictions for possession of marijuana in a drug-free zone
with a prior drug conviction, a third degree felony, and possession of drug paraphernalia
in a drug-free zone, a class A misdemeanor. Rl 18. This Court has jurisdiction of the
appeal under UTAH CODE ANN. § 78-2a-3(e) (West 2004).

STATEMENT OF THE ISSUE AND STANDARD OF REVIEW
Did the trial court properly rule that the magistrate had a substantial basis
for determining that there was probable cause to issue a search warrant for a
methamphetamine lab operating in rooms one and three of the L&L Motel?
In reviewing the denial of a motion to suppress a search warrant, the appellate
court does not review the magistrate's determination of probable cause de novo, but
rather, simply determines "whether the magistrate had a substantial basis for determining
that probable cause existed." State v. Morris, 2001 UT 104, % 14, 48 P.3d 872 (internal

quotation marks and citations omitted). That is, there must be a substantial basis to
conclude that in the totality of circumstances, the affidavit adequately established . . . a
fair probability that contraband or evidence of a crime will be found in a particular place.
State v. Stromberg, 783 P.2d 54, 57 (Utah App. 1989) (internal quotation marks and case
citations omitted).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
U.S. Const, amend. IV:
The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the
persons or things to be seized.

STATEMENT OF THE CASE AND FACTS
Charge. Defendant was charged with possession of methamphetamine in a drugfree zone, a second degree felony, in violation of UTAH CODE ANN. § 58-37-8(2)(a)(i)
(West 2004), possession of marijuana in a drug-free zone with a prior drug conviction, a
third degree felony, in violation of UTAH CODE ANN. § 58-37-8(2)(e) (West 2004), and
possession of paraphernalia in a drug-free zone, a class A misdemeanor, in violation of
UTAH CODE ANN.

§ 58-37a-5a(West2004).1 R2-1.

Warrant-supported search. The evidence against defendant was obtained
pursuant to a warrant-supported search conducted on 11 August 2005 of rooms one and

[

Two cohorts, Debra W. Wall and Tony L. Schiro, were also charged with the
methamphetamine and paraphernalia offenses. See R2-1.
2

three of the L&L Motel, a multi-family complex, in Orem, Utah. R85-84, 88 (a copy of
the search warrant and affidavit is attached in addendum A). The first paragraph of the
probable cause affidavit sets forth the training and experience of affiant, Detective Beebe,
of the Provo City Police Department and Utah County Major Crimes Task Force. R92.
Subsequent paragraphs contain information gleaned from two independent confidential
informants and from Detective Beebe's corroborative investigation:
2.

Your affiant received information from a confidential informant
within the last 14 days concerning two motel rooms at L&L Motel.
The confidential informant stated that while in motel room #1 the C/I
observed glassware and chemicals used to produce
methamphetamine. C/I stated that he observed individuals purchase
methamphetamine from the motel room #1 and that often the
individuals in room #3 would help in the cooking process. The C/I
stated that the motel room had surveillance cameras to alert of the
presence of [p]olice and quick destruction of evidence. The C/I
stated that while in the motel room he observed chemicals in a red
Coleman cooler, and the motel had an odor of chemicals. C/I stated
that the cooking was being done in the bathtub. C/I identified Red
Devil Lye and two layer liquids in the cooler. . . . Two layer liquids
are consistent with leaching Ephedrine and Red Phosphorous out, in
the production of methamphetamine (The italicized language was
added by interlineation at the bottom of this paragraph and in the
margin).

3.

The confidential informant stated that he would introduce me
to in [sic] the individual cooking the methamphetamine. The
C/I took me to the motel room #1 in a undercover role. The
C/I and I knocked on the door with no response. While
standing outside the motel room an individual in #3 opened
the door[,] looked at me[,] and then shut the door. I observed
in the window of motel room #1 [sic] was a surveillance
camera and on the floor next to the camera was the red
Coleman cooler described by the C/I.

3

4.

Your affiant conducted an independent investigation conducting
surveillance on Motel room #1 and #3. Your affiant observed on
07/27/2005 and individual arrive at the [m]otel enter into room #3
and then exit the [m]otel room a short time later. Your affiant
conducted a traffic stop on the vehicle for traffic violations. A result
of the traffic stop found a Travis Baum to be in possession of
marijuana and paraphernalia. When questioned concerning where he
received the marijuana Travis stated he purchased it from a friend,
and would not provide specifics.

5.

Within the last seven days your affiant received information from
Detective Martinez, that he was receiving information from a
Confidential informant #2 regarding a methamphetamine lab in the
L&L Motel room #1. C/I #2 advised he/she observed glass ware
used in a methamphetamine lab being moved from room #1 to room
#3. C/I #2 stated that he/she has observed individuals arriving
staying for a short period of time then exit the residence, consistent
with the distribution of controlled substance.

6.

Within the last 24hrs Confidential informant #1, has been at the
residence and observed in the window the surveillance camera.
Confidential informant stated that he/she knocked on the door and
could hear someone inside[,] however, no one answered the door.

7.

The confidential informant #1 has never provided information that
has been found to be false. The confidential informant is not on
probation or parole. The confidential informant has provided
information in the past leading to the filing of felony cases with the
court. The confidential informant is familiar with the drug culture
due to previous involvement in the culture.

8.

The confidential informant #2 has never provided information that
has been found to be false, the confidential informant #2 is not on
probation or parole. The confidential informant has conducted
controlled buys and provided information to Detective Martinez and
Detective Amacher from the Utah County Major Crimes Task Force,
leading to felony cases being filed with the court. C/I #2 is familiar
with the drug culture due to previous involvement in the culture.

9.

Your affiant found that a Tony Schiro and a Wendy Schiro is [sic]
staying in [mjotel room #3. Your affiant found that in 1998 Tony
4

was arrested for being in possession of methamphetamine and
possession of clandestine methamphetamine laboratory ref-980478.
10.

Your affiant also found that the individual living in #1, is a Darwin
Thompson with a Utah criminal history for Obstructing Justice,
interfering with a public servant, possession of controlled substance,
possession of narcotic equipment, possession of marijuana,
amphetamines, distribution of methamphetamine, assault by
prisoner, assault on peace officer, assault, assault domestic violence,
cruelty towards child, simple assault.

R91-90.
The remaining paragraphs of the affidavit detail the inherent dangers of meth labs
and associated persons. According to Detective Beebe, these individuals are volatile
because they "often plan for police raids with a plan for quick destruction or secreting of
the evidence and will use firearms to protect themselves from both the criminal element
and law enforcement." See id. at 89; see also id. at 90. Detective Beebe thus requested a
night-time, no-knock warrant. Id. at 89. And because methamphetamine is generally
packaged in small baggies that can be "quickly hidden," Detective Beebe also requested
authority to "search people present and arriving" at the motel during the execution of the
search warrant, as well as their vehicles, and any communication devices on their persons
or in their vehicles. Id. at 88.
Seizure. Upon execution of the search warrant, police discovered
methamphetamine, marijuana stems, and paraphernalia. R28.
Motion to suppress. Defendant moved to suppress this evidence. R43-25. The
State objected, see R61-47, and defendant filed a reply thereto, see R74-65. At the trial

5

court's request, defendant also filed a memorandum "addressing the standard of review
employed by the judge reviewing a magistrate's decision." R83-80; see also R79.
Ruling. Thereafter, the trial court issued its written "Opinion and Order Denying
Motion to Suppress." Rl 06-01 (a copy of the Order is attached in addendum B). The
trial court rejected defendant's argument that "the affidavit supporting issuance of the
warrant was insufficient to produce probable cause that contraband was located in motel
rooms associated with defendant." R106. It ruled that Detective Beebe's affidavit
supported the magistrate's probable cause determination. R104.
The trial court observed that "the detective received fairly detailed information
from the informant [down to] the brand of lye and the color and brand of the cooler used
to store the chemicals." Id. The trial court further noted that the informant was inside the
motel room two weeks before the search warrant was sought where he saw both
surveillance cameras, and "interaction" between the occupants of rooms one and three "in
the cooking process." Id. The informant also detected "a chemical smell and watched
drug transactions in room [one]." Id.
As detailed as the informants' information was, however, the trial court concluded
that it was insufficient, without more, to justify a probable cause finding. Id. The trial
court thus found it significant that Detective Beebe conducted an independent
investigation that corroborated the confidential informants' reports in several respects.
Id. First, the detective went under cover and accompanied the first informant to the
motel. Id. Although the detective was not invited inside room one, he looked through a
6

window and saw a video camera and a red Coleman cooler matching the first informant's
description. Id. He also noted that when he and the first informant knocked on the door
of room one, someone opened the door of room three, looked at them, and then shut the
door. Id.
Second, the detective conducted surveillance of the motel. Id. As a consequence
of this surveillance, the detective "pulled someone over who had just left one of the
rooms and" who "was found to possess[] marijuana and paraphernalia." Id.
Third, the detective checked the criminal histories of persons thought to be staying
in rooms one and three. Id. "This check not only revealed the history of involvement
with methamphetamine distribution by the person the detective thought was the defendant
but a history by others of possessing a meth lab." R104-03.
Fourth, the detective learned that the first informant had visited the motel within
the twenty-four hours before the issuance of the search warrant and had observed that the
surveillance cameras were "still there." R103. The trial court deemed this information
reliable because the detective's independent investigation corroborated the previous
information received from the informant. Id.
Finally, Detective Beebe received additional information from the second
confidential informant who reported seeing glassware like that used in meth labs "being
moved from room one to room three." Id. Detective Beebe received this information
within seven days of seeking the search warrant. Id.

7

Accordingly, viewing the information from the two independent confidential
informants together with Detective Beebe's independent investigation, the trial court
concluded that the magistrate's probable cause finding was well-supported. Id. The trial
court emphasized that Detective Beebe's "experience and observations were important"
considerations in the probable cause calculus:
The detective was able to associate the chemicals described by the
informant with manufacturing methamphetamine. He was also able to use
the 14 days since the informant came forward to visit the motel, to conduct
a surveillance at the motel, to obtain another informant's information and to
do a background check on motel room occupants. He included this
corroborating information in his affidavit in a manner supporting probable
cause.
Id
In so ruling, the trial court rejected defendant's staleness challenge for essentially
three reasons. First, the meth lab investigation was ongoing during the approximate two
weeks between the first report of criminality and the obtaining of the search warrant.
R102. The trial court emphasized that "[pjolice should not be penalized for being
thorough even though some time elapses as a result." Id. Second, the search warrant
affidavit was "couched" in "present-tense language," and described "ongoing criminal
activity," which the trial court found sufficient to refute "any contention that it was based
on stale information." Id. (quotation marks and case citation omitted). Finally, the trial
court was unpersuaded by defendant's assertions that some information in the affidavit
"later turned out to be "inaccurate or questionable." Id. The trial court ruled that the
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alleged inaccuracies involved only collateral issues, such as whether the bathroom had a
tub, and thus "hardly outweigh[ed] the facts supporting probable cause[.]" Id.
Conditional guilty plea. Pursuant to a plea bargain, defendant entered conditional
guilty pleas to charges of possession of marijuana in a drug free zone with a prior
conviction, a third degree felony, and possession of drug paraphernalia in a drug free
zone, a class A misdemeanor. R118; see also Rl 17-110 andR121-119. The
methamphetamine charge was dismissed by interlineation. See R2.
Sentence. On 6 November 2006, the trial court imposed the statutory
indeterminate prison term of zero-to-five years for the felony offense and then suspended
that sentence and imposed a 120-day jail term and 36-month probation term. R141-139.
The trial court imposed a 365-day jail term for the misdemeanor offense, which it also
suspended. R140.
Timely appeal. Defendant filed a timely notice of appeal on 4 December 2006.
R155.
SUMMARY OF THE ARGUMENT
The trial court properly determined that the magistrate had a substantial basis for
determining that there was probable cause to believe a meth lab was operating in rooms
one and three of the L&L Motel. The search warrant was based on detailed information
from two independent confidential informants who described aspects of the meth lab
operation. Both informants were knowledgeable, both had previously provided reliable
information to law enforcement, and neither received anything in exchange for the
9

information provided. Moreover, Detective Beebe corroborated their reports of a meth
lab operation when he accompanied the first informant to the L&L Motel and observed a
red Coleman cooler and surveillance camera in room one just as the informant had
described. And when the detective and the informant knocked on the door of room one,
someone opened the door of room three to look at them. Moreover, during his
surveillance of the motel, Detective Beebe stopped a driver for traffic violations that had
made a quick visit to room one and found that he possessed marijuana and paraphernalia.
Finally, Detective Beebe found that the suspected occupants of rooms one and three had
drug-related criminal histories, including a meth lab offense. Thus, the totality of the
circumstances provides a substantial basis for the magistrate's determination that the
reports of a meth lab were reliable and therefore established probable cause.
Defendant argues that any probable cause was rendered stale by the approximate
two-week period between the first report of a meth lab in the motel and the securing of a
search warrant. This argument is unpersuasive. The two-week period falls well within
the weeks- or even months-long time frame that courts routinely uphold as reasonable
where, as here, information points to a meth lab or other drug-trafficking operation.
Moreover, just twenty-four hours before the warrant was secured, the first informant
visited the motel again and reported hearing activity inside room one and that the
surveillance camera was still in place.
Even assuming, however, some deficiency in the search warrant affidavit,
defendant does not assert that it was so lacking in probable cause as to render official
10

reliance on it entirely unreasonable. Nor could he, given the information set forth above.
Therefore, police executing the search warrant relied in good faith on the neutral
magistrate's probable cause finding. Given this circumstance, application of the extreme
sanction of exclusion is inappropriate.
ARGUMENT
THE TRIAL COURT PROPERLY RULED THAT THE
MAGISTRATE HAD A SUBSTANTIAL BASIS FOR
DETERMINING THAT THERE WAS PROBABLE CAUSE TO
ISSUE A SEARCH WARRANT FOR A METH LAB OPERATING IN
ROOMS ONE AND THREE OF THE L&L MOTEL
Defendant challenges the trial court's ruling upholding the magistrate's probable
cause determination on essentially two grounds. First, defendant asserts that information
received from two independent confidential informants was unreliable and as consistent
with innocent behavior as with criminal conduct. Aplt. Br. at 8. Second, defendant
asserts that "most of the information in the affidavit [was] ' stale,'" because it was "more
than two weeks old." Aplt. Br. at 9. Defendant's claims lack merit and should be
rejected.
Search warrant standard. "A grudging or negative attitude by reviewing courts
towards warrants is inconsistent with the Fourth Amendment's strong preference for
searches conducted pursuant to a warrant." Illinois v. Gates, 462 U.S. 213, 236 (1983)
(internal quotes and citations omitted). Accordingly, the reviewing court—whether it be
a trial court or an appellate court—does not conduct a de novo review of the magistrate's
determination. State v. Babbell, 170 P.2d 987, 991 (Utah 1989); accord State v. Weaver,
11

817 P.2d 830, 833 (Utah App. 1991). Rather, the magistrate's decision is afforded "great
deference." Gates, 462 U.S. at 236. The reviewing court, therefore, should not set aside
a search warrant simply because it might decide differently. Cf State v. Walker, 743
P.2d 191, 193 (Utah 1987) (holding that because the appellate court does not weigh de
novo the evidence at a bench trial, it will not set aside a trial court's finding simply
because it might have reached a different result); United States v. Leon, 468 U.S. 897,
926 (1984) (observing that reliance on the warrant was reasonable in light of the fact that
the panel of the federal circuit court of appeals was divided as to whether probable cause
existed).
Like the magistrate, the reviewing court should "consider the affidavit... 'in its
entirety and in a common sense fashion.'" State v. Saddler, 2004 UT 105, ^f 7 104 P.3d
1265 (quoting State v. Thurman, 846 P.2d 1256, 1260 (Utah 1993)); accord Weaver, 817
P.2d at 833. A warrant will be found invalid on review "only if the magistrate, given the
totality of the circumstances, lacked a 'substantial basis' for determining that probable
cause existed." Thurman, 846 P.2d at 1260 (citations omitted); accord Gates, 462 U.S.
at 238-39.
The instant affidavit established a substantial basis for determining that probable
cause existed, or that there was a fair probability that a meth lab operation would be
found inside rooms one and three of the L&L Motel. The trial court's ruling upholding
the magistrate's probable cause determination should therefore be affirmed.

12

A.

Reports of a meth lab operation from two independent
informants were reliable.

Applying the totality of the circumstances test to this case, a substantial basis
existed for the magistrate's probable cause finding that a meth lab operation would be
found in rooms one and three of the L&L Motel.
Indeed, the first informant observed the meth lab operation first-hand. The
informant had been inside room one of the L&L Motel where he "saw glassware and
chemicals used to produce methamphetamine," including Red Devil Lye and "two layer
liquids" in a red Coleman cooler. R91; R106. While a report of glassware and two-layer
liquids in a cooler may not have aroused the curiosity of a layperson, courts recognize
that "officers may 'draw on their own experience and specialized training to make
inferences from deductions about the cumulative information available to them that might
well elude an untrained person.'" State v. Singleton, 2005 UT App 464, f 8, 128 P.3d 28
(quoting United States v. Ai-vizu, 534 U.S. 266? 273 (2002))). In Detective Beebe's
experience, "two layer liquids are consistent with leaching ephedrine and red
phosphorous out, in the production of methamphetamine." R91. Moreover, the
informant reported "watch[ing] methamphetamine transactions from the room and saw
people from room [three] coming to help in the cooking process," which he described as
taking place in the bathtub. Id. at 106-07; R91. The informant also noted that
"surveillance cameras" were set up to alert the room occupants "if the police were
coming," and "to allow quick destruction of evidence[.]" Id. Additionally, twenty-four
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hours before Detective Beebe sought the search warrant here, the first informant visited
the motel again. R90; R105. Although no one answered the door of room one, the
informant heard activity inside the motel room and saw that the surveillance camera was
"still there." Rl 03.
The reliability of the first informant's report was buttressed by information
received from a second, independent, confidential informant. See R91-90. See also State
v. Deluna, 2001 UT App 401,1J 19, 40 P.3d 1136 (holding information from two different
informants was corroborative and sufficiently detailed to establish probable cause that
meth was being produced in apartment). The second informant contacted one of
Detective Beebe's colleagues approximately seven days before the search warrant was
secured and reported seeing glassware like that used in a meth lab operation being moved
from room one to room three. R91; R105. The second informant also observed short
term traffic to the motel rooms that was "consistent with the distribution of controlled
substances." R91;R105.
Further supporting the informants' reliability here are the facts that both were
previously involved in the drug culture; thus, their first-hand observations were informed.
R90. See Saddler, 2004 UT 105, ^j 20 (upholding search warrant based on information
provided by informant with criminal background). Both had also previously provided
police with reliable information. R90; see McCray v. Illinois, 386 U.S. 300, 304 (1967)
(reliable tip); State v. Doyle, 918 P.2d 141, 144 (Utah App. 1996) (affirming probable
cause determination based, in part, on a "a reliable police informant's" tip). And there is
14

no indication that either informant was promised or paid anything in exchange for their
information. R90; cf. Norris, 2001 UT 104, \ 18 (holding that '"reliability and veracity
are generally assumed when the informant is a citizen who receives nothing from the
police in exchange for the information 5 ").
B.

Detective Beebe's investigation corroborated the two
informants' reports of a meth lab operation.

To further corroborate the first informant's claims regarding the meth lab
operation, Detective Beebe went undercover. He accompanied the informant to room one
and knocked on the door. R105. 'There was no response, but an individual in room >
•
number [three] open[ed] that room's door, looked at the detective and then shut the door."
Id. Although he was not invited inside, Detective Beebe saw "a surveillance camera in
the window of room number one," and "the red cooler described by the informant on the
floor next to the camera." Id.
Detective Beebe also conducted surveillance of the L&L Motel. Id. The detective
saw Travis Baum make a short visit to room three on 27 July 2005. R91. Baum was
stopped shortly thereafter for a traffic violation and found to be in possession of
marijuana and paraphernalia. Id. When questioned, Baum refused to identify the friend
from whom he had purchased the marijuana. Id.
Finally, as part of his independent investigation, Detective Beebe obtained the
criminal histories of persons thought to be occupying the motel rooms. R90. Two had
drug-related criminal histories, and one of them had even been arrested for a meth lab
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offense. Id.; R105. Given this information, the informants' reports of a meth lab in the
L&L Motel were "much less subject to scepticism than would be such a charge against
[individuals] without such a history." United States v. Jones, 362 U.S. 357, 271 (1960)
(overruled on other grounds, United States v. Salvucci, 448 U.S. 83 (1980)). See also
United States v. Bynum, 293 F.3d 192 (4th Cir. 2002) (affiant's knowledge of "the
target's prior criminal activity or record clearly is material to the probable cause
determination" (quoting United States v. Taylor, 985 F.2d 3, 6 (1st Cir. 1993)); United
States v. Foree, 43 F.3d 1572, 1576 (11th Cir. 1995) (magistrate reasonably concluded
suspect's criminal history corroborated informant's report); United States v. Sumpter,
669 F.2d 1215 (8th Cir. 1982) ("[I]t is clear that an individuals' prior criminal activities
and record have a bearing on the probable cause determination"). This is particularly true
where, as here, the criminal histories are of the same general nature as the one the search
warrant sought to uncover. See Wayne R. LaFave, 2 Search and Seizure, § 3.2(d), at 5761 (4th Ed. 2004) (discussing cases). See also State v. Bailey, 675 P.2d 1203, 1204 &
1206 (Utah 1984) (upholding affidavit based in part on suspects "extensive records" for
same crime under investigation); State v. Covington, 904 P.2d 209, 210 (Utah App. 1995)
(upholding affidavit based partly on officers' familiarity with Covington's history of
involvement with narcotics); State v. Lee, 863 P.2d 49, 56 (Utah App. 1993) (affiant's
knowledge of Lee's "history of substance abuse and sales," corroborated informant's
observations of same); State v. Singleton, 854 P.2d 1017, 1021 (Utah App. 1993)
(affirmatively noting affidavit recited facts 'indicating [Singleton] was involved in
16

continuous and on ongoing criminal activity" including "a substantial history of
controlled substances violations"); Stromberg, 783 P.2d at 55, 57 (noting Stromberg's
eight-year-old drug conviction corroborated informant's assertions of on-going drug
usage); State v. Buford, 820 P.2d 1381, 1385 (Utah App. 1991) (officer adequately
established informant reliability where he verified Buford's drug-related criminal record).
Contra State v. Brooks, 849 P.2d 640, 643-44 (Utah App. 1993) (holding Brooks'
criminal record from two years prior to the determination of probable cause did nothing to
establish that drugs were likely to be found at his home); see also State v. Ranquist, 2005
UT App 482, f 8 n.l, 128 P.3d 1201 (declining to overrule Brooks).
Based on the above, Detective Beebe's independent investigation bolstered the
informant's reliability and thereby provided more than a sufficient basis for the
magistrate's probable cause finding.
C.

Detective Beebe's affidavit is at least as compelling as the
affidavit upheld in Illinois v. Gates.

Indeed, the facts supporting a probable cause finding here are at least as
compelling as those supporting the probable cause finding in the seminal Gates case.
Police in Gates received an anonymous handwritten letter reporting that the Gates were
trafficking in drugs. 462 U.S. at 225. According to the letter, the wife would drive to
Florida where she would leave their car "to be loaded up with drugs," and then fly back to
Illinois. Id. The husband would then fly to Florida and drive the car back to Illinois. Id.
The anonymous letter reported that when the husband did so, the trunk was usually
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loaded with over $100,000 in drugs, and that the Gates's then had approximately
$100,000 worth of drugs in their basement. Id. The anonymous letter also indicated that
the wife would be driving to Florida again on May 3 and that the husband would fly down
a few days later to drive it back. Id.
After receiving the letter, police corroborated the innocent details it provided.
They confirmed the Gates's address. Id. at 225-26. They also verified that the husband
had made reservations to fly to Florida on May 5, and federal agents confirmed that he
made the trip on that day. Id. at 226. Once the husband disembarked in Florida, federal
agents followed him to a motel room registered to his wife. Id. The following morning,
agents saw the husband and an unidentified woman leave the motel in a
Mercury—bearing a license plate number registered to a Hornet station wagon owned by
the Gates's—and travel northbound on an interstate frequently used by Illinois-bound
travelers. Id.
Based on the anonymous letter and information verifying the Gates's travel plans,
police secured a search warrant to search their home and car. Id. When the couple
arrived home nearly twenty-four hours after their departure from Florida, police were
waiting with the warrant in hand. Id. at 227. Police found 350 pounds of marijuana in
the trunk of the car, and weapons and other contraband in the house. Id.
The United States Supreme Court upheld the search warrant in Gates, applying the
totality of the circumstances test. Id. at 246. Although the anonymous note did not itself
establish probable cause, "[t]he corroboration of the letter's predictions that the Gates' car
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would be in Florida, that the husband would fly to Florida in the next day or so, and that
he would drive the car north toward Bloomingdale all indicated, albeit not with certainty,
that the informant's other assertions were true." Id. at 244. The Supreme Court
concluded that such corroboration "suffices for the practical, common-sense judgment
called for in making a probable cause determination." Id. Continuing, the Court held that
"[i]t is enough, for purposes of assessing probable cause, that 'corroboration through
other sources of information reduced the chances of a reckless or prevaricating tale,' thus
providing ca substantial basis for crediting the hearsay.'" Id. at 244-45 (citation omitted).
Comparing Gates to the instant facts, the trial court correctly concluded that the
magistrate's probable cause determination rested on a substantial basis. There was only
one informant in Gates, and that informant provided no basis for his knowledge. 426
U.S. at 225. Here, on the other hand, there were two informants and both indicated that
theirs were first-hand observations. R91-90. Moreover, the sole informant in Gates was
anonymous, but both informants here were known to law enforcement and had previously
provided reliable information. Id. Like the police in Gates, Detective Beebe
corroborated arguably innocent details, e.g., the presence of a red Coleman cooler and
surveillance camera in room one. R91. However, unlike the police in Gates, police here
also corroborated the allegations of criminal conduct, by obtaining relevant criminal
histories of persons thought to occupy the motel rooms, and by stopping a short-term
visitor to room three and thereafter finding marijuana on his person. R91-90.
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Given this favorable comparison to Gates, defendant's challenge to magistrate's
probable cause determination lacks merit and should be rejected.
D.

The approximate two-week period between the first
report of a meth lab and the securing of a search warrant
did not render probable cause stale.

Defendant's challenge to the magistrate's probable cause finding should be
rejected even though, as defendant contends, "several facts relied upon by the magistrate
were more than two weeks old." Aplt. Br. at 9. Where, as here, information indicates an
ongoing criminal enterprise like a meth lab, the passage of time is less significant to the
probable cause calculus. See Wayne R. LaFave, 2 Search and Seizure § 3.7(a), at 377 &
n.22 (4th ed. 2004) ('Time lapses running weeks have been upheld when the facts
tendered show probable cause established . . . ongoing processing or repeated sales of
drugs" (collecting cases)). Moreover, where illegal drugs are involved, courts distinguish
probable cause of ongoing sales and production from probable cause of mere use. The
observation of a "half-smoked marijuana cigarette in an ashtray at a cocktail party may
well be stale the day after the cleaning lady has been in." Andresen v. State, 331 A.2d 78,
106 (Md. App. 1975). Compare State v. Dable, 2003 UT App 389, % 13, 81 P.3d 783
(holding no probable cause to believe drugs still at Dable's house one month after
informant reported purchasing drugs there on only two prior occasions) with Stromberg,
783 P.2d 54, 57 (Utah App. 1989) (upholding probable cause finding even though
informant had not been inside Stromberg's home for two months prior thereto where
affidavit set forth ongoing pattern of drug use).
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But the same is not true of information indicating a meth lab. When a meth lab or
other trafficking scheme is alleged, information that is months old is regularly held
sufficient to establish probable cause. See, e.g., United States v. Ruff, 984 F.2d 635, 638
(5th Cir. 1993) (two months since observation of meth lab); People v. Wilson, 227
Cal.Rptr. 528, 535 (Cal. App. 1986) (six weeks since observation of strong odor of meth);
Lovett v. Commonwealth,

103 S.W.3d 72, 80 (Ky. 2003) (two months since observation

of meth lab); State v. Hage, 568 N.W.2d 741, 745 (N.D. 1997) (four months since
supplier of meth lab ingredients named); State v. Wilson, 852 P.2d 910, 914 (Or. App.
1993) (six weeks since observation of meth lab); see also Singleton, 854 P.2d at 1021
(one month since trafficking observed at Singleton's residence). Thus, even though some
information here was approximately two or more weeks old, because the affidavit set
forth information consistent with a meth lab operation, the approximate fifteen day time
period fell well within accepted parameters. Moreover, Detective Beebe received
information indicating that the meth lab was still operating just twenty-four hours before
the search warrant was secured when the first informant returned to the motel, heard
activity inside room one, and saw that the surveillance camera was still in place. R90.
Notwithstanding the above, defendant asserts that probable cause was stale
because "motels . . . are occupied on very short term, transient and temporary basis."
Aplt. Br. at 11. While defendant's general observation may be accurate, it is not unusual
to find meth labs operating in motel rooms. See, e.g., State v. Weatherly, 679 N.W.2d 13,
14 (Iowa 2004) (Cozy Rest Motel); State v.Rowland, 73 S.W.3d 818, 821 (Interstate Inn);
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State v. Callaghan, 222 S.W.3d 610, 614 (Tex. App. 2007) (Callaghan's motel room).
Nor is it uncommon for guests to rent motel or hotel rooms for a few weeks, months, or
even years. See, e.g., State v. Jackson, 961 So.2d 1104, 1105 (Fla. App. 2007) (victim
"unemployed and living in a Volusia County Motel"); In re N.R., 967 P.2d 951, 952
(Utah App. 1998) (parents "living in a motel room at the time of N.R.'s removal"). See
also Doug Robinson, Rick Majerus' March, Deseret News, 11 March 1999, available at
http://deseretnews.com/article/content/mobile/0,5223,70000969,00.html ("He lives in a
hotel and eats at restaurants so he never has to clean up after himself or cook"). Thus,
absent any indication that the meth lab here had ceased operations or relocated,
defendant's observation regarding motel room turnover fails to show that the magistrate's
probable cause determination lacked a substantial basis. See Ruff, 984 F.2d at 638
(rejecting staleness challenge in the absence of any suggestion that meth lab "conspirators
would not continue their operation or that the laboratory would be moved").
5fc

* 5JC

In sum, the trial court properly upheld the magistrate's probable cause finding.
Consistent with the warrant requirements of the Fourth Amendment, the affidavit
"informed [the magistrate] of some of the underlying circumstances from which the
informants] concluded that. . . narcotics were where [they] claimed they were, and some
of the underlying circumstances from which the officer concluded that the informants] . .
. [were] 'credible' or [their] information was reliable." Gates, 462 U.S. at 231 n.6
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(internal quotation marks and citations omitted) (emphasis in original). No more was
required.
E.

Alter natively, police reasonably relied on the neutral
magistrate's probable cause determination; therefore,
even assuming some deficiency, the good faith exception
applies.

Because the trial court upheld the magistrate's probable cause determination, it did
not reach the State's alternative argument, that police executing the search warrant
reasonably relied on the neutral magistrate's probable cause finding, and therefore, the
good faith exception applied. See R50-47. The trial court's denial of defendant's motion
to suppress may be upheld on this alternative ground. See Bailey v. Bayles, 2002 UT 58,
% 10, 52 P.3d 1158 (recognizing that "an appellate court may affirm the judgment
appealed from 'if it is sustainable on any legal ground or theory apparent on the record,
even though such ground or theory differs from that stated by the trial court to be the
basis of its ruling or action'") (citations omitted).
In Leon, 468 U.S. at 921-22 & n.22, the United States Supreme Court held that
absent unusual circumstances, evidence seized from a subsequently invalidated search
warrant should not be suppressed when the officers conducting the search reasonably
relied on the warrant. Accord State v. Potter, 860 P.2d 952, 958 (Utah App. 1993)
(recognizing Leon). The Supreme Court established this good faith exception because
the remedial objectives of the exclusionary rule—to deter police misconduct—are not
served where police reasonably rely on a warrant issued by a neutral and detached
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magistrate. Leon, 468 U.S. at 918-919. Rather than always relying on an exception to
the warrant requirement, officers are encouraged to seek the decision of a neutral
magistrate on the matter. Given the Fourth Amendment's strong preference for warrants,
"searches pursuant to a warrant will rarely require any deep inquiry into reasonableness,
for a warrant issued by a magistrate normally suffices to establish that a law enforcement
officer has acted in good faith in conducting the search." Id. at 922 (citation and
quotation omitted).
Only when a defendant can establish that the officer's reliance on the warrant was
not objectively reasonable will the good faith exception not apply. Leon identified four
circumstances where the good faith exception does not apply because suppression
remains a deterrent. First, it does not apply "if the magistrate or judge issuing a warrant
was misled by information in the affidavit that the affiant knew was false or would have
known was false except for his reckless disregard for the truth." Id. at 923. Second, it
does not apply if "the issuing magistrate wholly abandoned his judicial role," becoming,
in effect, a member of the search team. Id. Third, it does not apply if the affidavit was
"so lacking in indicia of probable cause as to render official belief in its existence entirely
unreasonable." Id. (citation and quotation omitted). And fourth, the good faith exception
does not apply if the warrant was "so facially deficient-i.e., in failing to particularize the
place to be searched or the things to be seized—that the executing officers cannot
reasonably presume it to be valid." Id.
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Here, defendant does not cite Leon or allege that any of the above circumstances
preclude application of the good faith doctrine. See Aplt. Br. at 6-12. Defendant does not
allege that the magistrate was misled or that he abandoned his judicial role.

Leon,

468U.S. at 923. Nor does defendant assert that the warrant was facially deficient, or that
it failed "to particularize the place the be searched or the things to be seized.55 Id.
Finally, although defendant alleges that Detective Beebe's affidavit failed to establish
probable cause, he does not assert that it was "so lacking in indicia of probable cause as to
render official belief in its existence entirely unreasonable.55 Id, (citation and quotation
omitted). Nor could he.
For the reasons set forth in greater detail in parts A and B of this brief, Detective
Beebe's affidavit, even if deficient, is not "so lacking in indicia of probable cause as to
render official belief in its existence entirely unreasonable.55 Id. (citation and quotation
omitted). Indeed, the affidavit sets forth detailed first-hand observations from two
independent and reliable informants. Additionally, Detective Beebe's independent
investigation corroborated the informants5 information. And the first informant visited
motel room one just twenty-four hours before the search warrant was secured and
reported that the surveillance camera was still in place. R90. Finally, the approximate
two-week period between the time that Detective Beebe first learned of the meth lab and
when he obtained the search warrant falls well within the weeks-or-months-long time
frame that is routinely upheld as reasonable.
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Based on the above, police reliance on the "magistrate's determination of probable
cause was objectively reasonable, and application of the extreme sanction of exclusion is
inappropriate." Id. at 926. The remedial objectives of the exclusionary rule—to deter
police misconduct—are simply not served where police reasonably rely on a warrant
issued by a neutral magistrate as they did here. See id. at 918-919. In circumstances such
as these, the officer should "[n]ot be expected to question the magistrate's probable-cause
determination or [her] judgment that the form of the warrant is technically sufficient.
c

[0]nce the warrant issues, there is literally nothing more the [officer] can do in seeking

to comply with the law.'" Id. at 921(quoting Stone v. Powell, 428 U.S. 465, 539-40
(1976) (Burger, C.J., concurring)).
CONCLUSION
The trial court's denial of defendant's motion to suppress should be upheld and
defendant's convictions should be affirmed.
RESPECTFULLY submitted on / ? f October 2007.
MARK L. SHURTLEFF
Utah Attorney General

IARIAN DECKER
/Assistant Attorney General
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Attorneys for Defendant
Historic Utah County Courthouse
51 South University Avenue
Provo, Utah 84601
Telephone 852-1070
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff,

DEFENDANT'S SUBMISSION OF
COPIES OF PROBABLE CAUSE
AFFIDAVIT AND SEARCH WARRANT

vs.
DARRAN G JOHNSON,

• Case No. 051403333
: Hon. Lynn W. Davis

Defendant.

Comes Now, Defendant, Darran G Johnson, by and through his attorney of record,
THOMAS H. MEANS, who pursuant to this Court's Minute Entry of 7 March, 2006, hereby
submits copies of the Probable Cause Affidavit and Search Warrant referred to in
Defendant's Memoranda.

DATED this

it

day of March, 2006

THOMAS H. MEANS
Attorney for Defendant

1
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I hereby certify that on the \5?

day of March, 2006,1 caused a copy of the

foregoing to be hand-delivered or mailed with all postage prepaid to the following:
Kay Bryson
Utah County Attorney
100 East Center
Suite 2100
Provo, Utah, 84601
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IN THE THIRD DISTRICT COURT. STATE OF UTAH
COUNTY OF SALT LAKE. SALT LAKE DEPARTMENT

STATE OF UTAH, EXPARTH
AFFIDAVIT

)
)
)

IN THE MATTER OF:

)

Tr

°y

BCChC

* COnWk ™ w T a v i n *

IN SUPPORT AND
APPLICATION

)
)

A NARCOTICS INVESTIGATION
963 North State St. #1 & #3
Orem, Utah

fotwr

PROBABLE CAUSE

)

,X!en

FOR A SEARCH WARRANT

^ ' y - v o r n , who depo.es and . s ^ e ^ T

That your affiant is a police officer in and foi the City of Prove, and is currently
assigned to the I Jtah County Major Crimes Task Force, which includes working drug
crimes as well as gang interdiction and property crimes. Your affiant has been a
police oriwcr since 1992. That your affiant has received training Horn the POST
Drug Academy. Utah State Police Academy in identification of controlled
substances. Your affiant has experience in undercover narcotic buys, confidential
informant narcotic buys, methods of narcotic use, controlled substance identification,
controlled buy rituals, surveillance and other investigative techniques. Your affiant
has experience drafting and executing search warrants. Your affiant has executed
search warrants which have resulted in the arrest, conviction and seizures of property,
which includes money, weapons, drugs, drug paraphernalia and automobiles.

FOR OFFICIAL PURPOSES ONLY
Released by the County Attorney tc
PUBLIC DEFENDER
AUG 2 3 20G5

Your affiant received information from a confidential informant with in the last 14
days concerning two motel rooms at L&L Motel The confidential informant stated
that while in motel room #1 the C/I observed glassware and chemicals used to
produce rnethamphetamine. C/I stated that ho observed individuals purchase
methamphetaminc from the motel room HI and that often the individuals in room #3
would help in the cooking process. The C/I stared that the motel room had
surveillance cameras to alert of the presence of Police and quick destruction of
evidence. The C/I stated that while in the mote! room he observed chemicals in a red
Coleman cooler, A ^ o fi<. Motel
V^'v <^o , o r t c r <KC^u^^-cc^Po
The confidential informant stated that he would introduce me to in the individual
Cix^j^:
cooking the rnethamphetamine. The C/l took me to the motel room #1 in a
undercover role. The (.VI and I knocked on the door with no response. While standing
<>
outside the motel room an individual in #3 opened the door looked al me and then
T5
&
O <
shut, the door. I observed in the window of motel room #1 was a surveillance camera
and on the floor next to the camera was the red Coleman cooler described by the C/I.
s?* Ac?' X*• *".
V
Your affiant conducted an independent investigation conducting surveillance on
i •
? ^
Motel room #1 and #3. Your affiant observed on 07/27/2005 an in individual arrive
^
c
ai the Motel enter into room #3 and then exit the Motel room a short time later. Your
affiant conducted a traffic stop on the vehicle for traffic violations. A result of the
traffic stop found a Travis Baum to be in possession of marijuana and paraphernalia.
•$ *
When questioned concerning where he received the marijuana Travis staled he
>
~>
^
purchased it from a friend, and would not provided specifics.
^1>
V
T> u
L -t> <
P X <*
Within the last seven days your affiant received infomiation from Detective Martinez
. rs
^ rs
, that he was receiving information from a Confidential informant #2 regarding a
/cr
<i;
"J
rnethamphetamine lab in the L&L Motel room ft 1. C/I #2 advised he/she observed
M
C: V
glass ware used in a methamphetaminc lab being moved from room #1 to room #3,
<< Vs
C/I #2 stated that he/she has observed individuals arriving staying for a short period
of time then exit the residence, consistent with the distribution of controlled
substance.
n 4
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With in the last 24hrs Confidential informant #1. has been at die residence and
observed in the window the surveillance camera. Confidential informant stated that
he/she knocked on the door and could hear someone inside however, no one
answered the door.

7>

The confidential informanr #1 has never provided information that has been found to
be false. The confidential informant is not on probation or parole. The confidential
informant has provided information in the past leading to the filing of felony cases
w ith the court. The confidential informant is familiar with the drug culture due to
previous involvement in the culture.

8.

The confidential informant #2 has never provided information that has been found to
he false, the confidential informanr#2 is not on probation or parole. The confidential
informant has conducted controlled buys and provided information to Detective,
Martinez and Detective. Arnaeher from the Utah County Major Crimes Task Force,
leading to felony ease* being filed with the court. (VI #2 is familiar with the drug
culture due to previous involvement in the culture

9.

Your affiant found that a Tony Schiro and a Wendy Schiro is staying in Motel room
#$. Your affiant found that in 1998 Tony was arrested for being in possession of
mediamphctarnine and possession of a clandestine methamphetatnine laboratory ref980478,

10.

Your affiant also found that the individual living m # t, is a Darwin Thompson with a
I Jiah criminal history for Obstructing Justice, interfering with a public servant,
possession of controlled substance, possession of narcotic equipment, possession of
marijuana, amphetamines, distribution of methamphetamine, assault by prisoner,
a^ault on peace officer, assault, assault domestic violence, cruelty towards child,
simple assault,

11.

In your affiant experience clandestine methamphetaminc labs contain poisons
flammable liquids/gases, toxic vapors, and oonosjves. Your affiant requests that the
Chemical?* and other working components of the methamphetaminc lab be
photographed and destroyed according to policy and procedures

„ , fy-pr A, pi'°?CSES ONtf

From your affiant's training and experience, persons involved in the production, use
/ distribution of controlled substances often use the telephone to conduct, their
business. These persons often use pagers, computers, answering machines,
telephones, caller identification devises, audio and video equipment for recording
iheir dealings. Failure to search these items will result in officers missing valuable
evidence
That it is your affiant's experience that persons involved in the production,
use/distribution, of methamphetaminc or controlled substances often plan for police
raids with a plan for the quick destruction or secreting of the evidence and will use
firearms to protect themselves from both the criminal element and law enforcement
L & L Motel is located in a area that is visible from all angels of approach. That by
serving this warrant during the night time hours allows your affiant and detective to
approach the Motel Rooms using the cloak of darkness and the element, of surprise.
Allowing for Detectives to ^ecuvc the scene with out incident and preserve the
evidence from being altered, secreted, or other wise destroyed.
From your affiant's training and experience methamphetaminc is most commonly
packaged in one gram or less packages and can be quickly or easily hidden on the
person of those present. That failure to search people present and arriving to the
residence will allow for evidence to he missed in this investigation.
From your affiant's training and experience, persons at or arriving to this location,
may be there to purchase controlled substances. From your affiant's training an
experience, persons involved in the use or distribution of controlled substances, will
often keep methamphetaminc and paraphernalia on their persons. These amounts of
methamphetaminc, and paraphernalia can easily be se.cre.ted> altered or destroyed.
From your affiant's training and experience, persons involved in the use or
distribution of methamphetaminc are also involved in the use of other controlled
substances such as cocaine, marijuana. LS.l),, ecstasy or other controlled substances.
These items can easily he hidden on the person. Failure to search the persons of
those at or arriving 10 this residence for the presence of methamphetaminc and
related paraphernalia or controlled substances will result in the loss of valuable
evidence.
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It is your affiant's experience that persons 1 have encountered with the unlawful
use/distribution of methamphetamine* and associated paraphernalia, often keep these
items in outbuildings and vehicles. Failure to search the curtilage of the residence
and the vehicles located at or related to the individuals at this location at the time of
the execution of this warrant, will likely result in officers missing important
evidence.
From your affiant's training and experience, persons involved in the use / distribution
of controlled substances often use the telephone to conduct their business. These
persons often use pagers, computers, answering machines, telephones, caller
identification devises, audio and video equipment for recording their dealings.
Failure to search these items will result in officers missing valuable evidence.

Your affiant requests that a search of this Motel rooms ft 1 & #3, persons at or
arriving to, vehicles related to persons at or arriving to, outbuildings, curtilage for the
presence of controlled substances. Your affiant requests that this search be granicd
during the night time hours.
The residence to be searched is located at 963 North State St. Orcm Utah Land L
Moiel Roomtfi & #3. The Motel is more particularly described as a multi-family
Motel constructed of Tan stucco brown trim with a white doors. The numeral
indicators I and 3 are gold on the door. The front door faces North into the parking
area. The Motel is neighbored by Wendy's restaurant to the North and Firestone on
the South.
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Your affiant and officers expect lo locate precursor chemicals and clandestine
metharnphetamine laboratory material to include glass ware, methampbeUtmine%
cash, papers, scales, buy/owe sheets, paraphernalia, weapons and other items
associated with the production, use/distribution of mcihamphetaminc, or other illegal
controlled substances.

WHEREFORE, your affiant requests a warrant be issued by tins court authorizing a
search of the L & L Motel Rooms #1 and #3. together wilh the curtilage, all vehicles,
outbuildings and persons of all individuals present at the r.imc of the search as well as
the persons of the individuals arriving during the search and their vehicles for the
presence of controlled substances, together with associated paraphernalia including
items used or capable of being used for the storage, us^, or distribution of
metharnphetamine, or any other controlled substances. That this warrant is to be
executed without the notice of intent or authority during the night time hours.
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Affiant

Subscribed to and sworn before me this _ / / _ dayxrf ( _ / r ^ r ^

A"'

2005<^^arffom

/

/District Court Judge
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STATE OF UTAH,
Plaintiff.

SEARCH WARRANT

vs.
963 North Stale Si. #1 & #3
Orem. Utah

AUG 2 3 2005

Criminal No.

Defendants

THE STATE OF UTAH TO ANY PEACE OFFICER OF THE STATE OF
UTAH:
District Judge
Endorsement
,4
/!

C/l/vl/i

It has been established by oaih or
affirmation made or submitted to mc this
J4— da >' ^^^yt-S^OQS.
that there is probable
cause to believe ih6 following:
1.
The property descri bed below:
was unlawfully acquired or unlawfully possessed;
has been used or is possessed for the purpose of being used to
commit or conceal the commission of an offense; or

/

4

/

is evidence of illegal conduct.
2.
The property described below is most probably located at
the premises also set forth below.

/ •

/<m

3.

The person or entity in possession of the property is a party

0086

to ihe alleged illegal conduct.

4^/(.

4.

This warrant may be served during the night time hours.
That allows for an element of safety for Officers, Suspects
and the surrounding public. That evidence will not be
secreted, altered, or destroyed.

5.

That is warrant be served with out notice of intent Due to
information of surveillance equipment and that the
evidence sought is easily altered, secreted, or otherwise
destroyed.

NOW, THEREFORE, YOU AND KACH OF YOLK arc hereby directed to conduct a
search of the residence located at 963 North State St. Orem Utah Land L Motel
Room #1 & 113. The Motel is more particularly described us a multi-family Motel
constructed of Tan stucco brown trim with a white doors. The numeral indicators 1
and 3 are gold on the door. The front door faces North into the parking area. The
Moid is neighbored by Wendy's restaurant to the North and Firestone on the South.
You are also hereby directed to search the Motel Rooms #1 and #3, persons present at
963 North State St. #1 and #3 Utah for the following items; controlled substances to
include melhamphctamine, marijuana , other controlled substance, paraphernalia,
firearms, cash, buy/owe sheets, scales, packaging material, and other items indicative of
(he use/distribution of controlled substances to include electronic messaging devices such
as pagers, cell phones, computers, and caller id equipment, items used in the production
o( a clandestine methamphctamine lab. Due to the dangers involved with
mcthamphctamine labs you are To photograph, log and destroy the evidence according to
policy and procedures.

FOR OFFICIAL P T O S E S ONLY
Released by the County Attorney tc
PUBLIC DEFENDER
AUG 2 3 2005

IF YOU FIND THE DESCRIBED PROPERTY at the residence or 963 North
Stale St. Orem Utah L and L Motel Room #1 & #3. The Motel is more particularly
described as a multi-family Motel constructed of Tan stucco brown trim with a white doors.
The numeral indicators 1 and 3 are gold on the door. The front door faces North into the
parking area. The Motel is neighbored by Wendy's restaurant to the North and Firestone on
the South, you are directed to bring the property forthwith before me at the above (Joint
or to hold the same in your possession pending further order of this court. You are to
photograph arid log item associated with a clandestine methamphctamine lab and then
destroy ihcm accordingly. You are instructed to leave a receipt for the property with the
person in whose possession the property is found or at the premises where the property
was located. After execution of the wairant you shall promptly make a verified return of
the warrant to me together with a written inventory of any property seized identifying the
place where the property is being held,
THIS WARRANT MUST BE SERVED WITHIN TEN (10) DAYS FROM
THE DATE OF ISSUANCE.

FOR OFFICIAL PURPOSES ONLY
Released by the County Attorney tc
PUBLIC DEFENDER
AUG 2 3 2005

Addendum B

Addendum B

Fourth

Fli

IN THE FOURTH JUDICIAL DISTRICT C O U I ? ! ^
UTAH COUNTY, STATE OF UTAH

STATE OF UTAH,

OPINION AND ORDER DENYING
MOTION TO SUPPRESS
Plaintiff,

vs.

Case No. 051403333

DARRAN G. JOHNSON,
Defendant.

Date: May 5, 2006
Judge Samuel D. McVey

FACTUAL AND PROCEDURAL BACKGROUND
Defendant moved to suppress evidence seized pursuant to a search warrant. Defendant
argued the affidavit supporting issuance of the warrant was insufficient to produce probable
cause that contraband was located in motel rooms associated with defendant and did not support
a "no-knock" search at night. The judge in the case against defendant is the same judge who
acted as a magistrate in issuing the search warrant. Accordingly, the motion was referred to this
Court for review. After carefully reviewing counsel's memoranda and the affidavit the Court
denies the motion.
Material facts of the affidavit include the following: On August 11, 2005, Detective
Beebe presented an affidavit to a magistrate seeking a search warrant for the L & L Motel, rooms
numbered 1 and 3. After describing his experience, the detective stated that within the last 14
days an informant related he had been in room number 1 and saw glassware and chemicals used
to produce methamphetamine. He also said he watched methamphetamine transactions from the
room and saw people from room 3 coming to help in the cooking process.
The informant saw surveillance cameras to allow quick destruction of evidence if the
police were coming. He specifically saw chemicals and a red Coleman cooler in the room and
could smell the odor of chemicals. He stated methamphetamine was cooking in the bathtub and
1
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identified Red Devil Lye and two other chemicals in the cooler. The detective noted the lye and
other chemicals were consistent with producing methamphetamine. The detective also averred
the informant had given reliable information the past and was familiar with the drug culture.
The affidavit stated that defendant conducted an independent investigation to confirm the
informant's information. He watched the motel rooms and saw someone enter and then a short
time later leave room 3. The detective followed and stopped the vehicle the person left in. The
detective found marijuana and paraphernalia in the car. The person said he had purchased the
marijuana from a friend but would not provide specifics. The detective also went to room
number 1 with the informant and knocked on the door. There was no response but an individual
in room number 3 open that room's door, looked at the detective and then shut the door. The
detective was undercover. The detective also saw a surveillance camera in the window of room
number one and saw the red cooler described by the informant on the floor next to the camera.
The detective stated that within the past seven days a different confidential informant
contacted another officer and stated he/she she observed glassware for methamphetamine
manufacturing being moved from room number one to room number three. He/she also reported
observing individuals staying for a short period of time than exiting the rooms. In the detective's
experience, the observed behavior was consistent with purchasing a controlled substance.
Within 24 hours prior to executing the affidavit, the informant went to the location and
saw the surveillance camera in the window. The original informant stated he knocked on the
door and heard someone inside but no one answered. The detective further found an individual
staying in motel room number three had a history of possessing a clandestine methamphetamine
laboratory. An individual and living in room number one and a history of, among other things,
distributing methamphetamine and possessing narcotic equipment. Although the detective was
mistaken about this person's identity, no evidence is presented of bad faith on the officer's part
and it later turned out defendant has a record of illegal narcotics involvement.
Based on the detective's experience, he stated methamphetamine could be destroyed or
disposed of easily. He accordingly requested and received authority to conduct a search during
nighttime hours and without knocking due to the presence of the surveillance cameras.

2

DISCUSSION

I.

STANDARD OF REVIEW
The standard used to review a magistrate's finding of probable cost to issue a search

warrant is: a reviewing court should "find the warrant invalid only if the magistrate given the
totality of the circumstances, lacked a substantial basis for determining probable cause existed."
State v. Thurman, 846 P.2d 1256, 1260 (Utah 1993). The Court should consider whether the
search warrant affidavit "in its entirety and in a common-sense fashion, sets forth sufficient
underlying circumstances to support the reliability and credibility of the informant and the
conclusions of the affiant." State v. Anderson, 701 P.2d 1099, 1101 n.8 (Utah 1985).
IL

PROBABLE CAUSE FACTS
Did detective Beebe's affidavit support a finding a probable cause and an unannounced

entry at night to conduct the search? First, the Court notes the detective received fairly detailed
information from the informant to down to the brand of the lye and the color and brand of the
cooler used to store the chemicals. He had been in the motel room within the two weeks before
the detective sought the warrant. He saw surveillance cameras and also observed the interaction
between the habitue of both rooms 1 and 3 in the cooking process. He detected a chemical smell
and watched drug transactions in room 1. Although this information in itself would not have
justified a probable cause finding because it came from a confidential informant, Detective Beebe
acted on the information as he was supposed to. He conducted an independent investigation to
determine the accuracy of what the informant was telling him. He went to room 1 undercover
and although not invited in, saw the video camera and cooler through the window. When he
knocked, someone opened the door at room 3, looked at him and then shut the door.
The officer also conducted a surveillance of the rooms and as result pulled someone over
who had just left one of the rooms and was found to possession marijuana and paraphernalia.
Detective Beebe also found the names of individuals staying in the rooms and a checked their
records. This check not only revealed the history of involvement with methamphetamine
distribution by the person the detective thought was the defendant but a history by others
3

of possessing a meth lab. Within 24 hours of getting the warrant, the informant had again gone
to the hotel and saw the surveillance cameras still there. This was after his reliability had been
coiToborated by the detective's independent investigation.
A second informant told the detective's colleague of observing glassware used in
methamphetamine labs being moved from room one to room three. This occurred within seven
days prior to seeking the warrant.
III. PROBABLE CAUSE FINDING
Under the totality of the circumstances test of Illinois v. Gates, 462 U. S. 213, 239 (1983),
the foregoing facts clearly support the magistrate's finding of probable cause. With regard to
these facts the detective's experience and observations were important. The United States
Supreme Court has long recognized the relevance of police officers' experience in making
determinations whether criminal activity may be afoot. See Terry v. Ohio, 392 U. S. 1, 27
(1968).
As a matter of common sense, Detective Beebe's experience as a seasoned drug
investigation officer in interpreting the activities at the motel would be highly relevant to
determining probable cause as opposed to, say, that of a parking enforcement cadet. The
detective was able to associate the chemicals described by the informant with manufacturing
methamphetamine. He was also able to use the 14 days since the informant came forward to visit
the motel, to conduct a surveillance at the motel, to obtain another informant's information and
to do a background check on motel room occupants. He included his corroborating information
in his affidavit in a manner supporting probable cause. This is important because the informant
was a confidential one and thus it was necessary to corroborate his statement, even though given
with great detail, by an independent police investigation. State v. Vigh, 871 P.2d 1030, 1034
(UtahApp. 1994).
Although the presence of surveillance cameras as a matter of common sense indicated
need for stealth and surprise in conducting the search, the detective's experience certainly added
to the strength of this practical view by indicating the ease with which methamphetamine could
be disposed of. Although this latter consideration is also largely a matter of common sense, the
detective's experience was relevant to it. It certainly assisted in determining there was a cvfair
4

probability" contraband would be found in the motel rooms. (See, Gates, supra, 462 U.S. at
239.)
As noted, the information given by the informant was detailed. That the detective could
not corroborate every detail offered is not significant. Of course, he was not allowed admission
to the room. However, he was able to see the video camera and cooler. The information from
the second informant bolstered the corroboration. Taking the information in the affidavit as a
whole, as we must, the magistrate's probable cause finding clearly was supported by the facts
presented in the affidavit.
Defendant raises a concern about staleness of the information. However, this is not a
situation where nothing had been observed for some time or police were looking through garbage
set out a long time before to find evidence of criminal activity. Staleness concerns arise where
"so much time has passed that there is no longer probable cause to believe that the evidence is
still at the targeted locale." State v. Norris, 48 P.3d 872, 878 n.4 (Utah 2001). While some of
the information used in the affidavit was one to two weeks old, Detective Beebe was actively
investigating and confirming if over the 14 day time frame. He received supporting information
as recently as 24 hours before approaching the magistrate when he checked through the
informant to make sure the surveillance camera was still there. Police should not be penalized
for being thorough even though some time elapses as a result. When the detective went to get the
warrant, he still had fresh evidence things were continuing as before in the motel. Further, as the
state notes, the affidavit "couched as it was in present-tense language, described ongoing
criminal activity and 'clearly refute[s] any contention that it was based on stale information.'"
Id., citing State v. Anderlon, 668 P.2d 1258, 1261 (Utah 1983).
Finally, while a couple of points from the affidavit later turned out to be inaccurate or
questionable—such as there being no bathtub in the motel- those points are collateral. They
hardly outweigh the facts supporting probable cause and the need to surprise the occupants of the
motel rooms without blocking first. The Court can find no fault with the magistrate's issuing a
warrant on the basis of the affidavit.
CONCLUSION
For the foregoing reasons, the affidavit provided sufficient facts to establish probable
5

cause that evidence of a crime would be found in the motel rooms described in the affidavit. It
also supported finding a need to approach the rooms in darkness and not knocking before
entering because of the presence of video cameras and the ease with which methamphetamine
and other drugs can be disposed of.
WHEREFORE IT IS ORDERED, that the Motion to Suppress is denied.

DATED this < y £ day May, 2006.
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