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STATEMENT OF JURISDICTION

This Court has jurisdiction over this appeal pursuant to the provisions of Utah Code Ann.
§ 78-2a-3(2)(j) (Rep. Vol. 9 2002). The Utah Court of Appeals has jurisdiction subject to
assignment by the Utah Supreme Court under Utah Code Ann. § 78-2-2(4) (2006).

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

First Issue (Causation)

Whether the trial court erred in its Findings of Fact on causation that:

(A) “The only facts concerning causation or the mechanism of injury in the instant case
that may be ascertained by the ordinary use of the senses by a lay witness are that Linda Fox was
descending the stairs and she fell. (Findings of Fact and Conclusions of Law, Record 918, 916,
q10.)

(B) “No lay witness can, by the ordinary use of the lay witness’s senses, testify that
whether the fall of Linda Fox was or was not caused by the symptomatic medical condition of
Linda Fox’s knee.” (Findings of Fact and Conclusions of Law, Record 918, 916, §10.)

(C) “Linda Fox fell without physical intervention of any actor.” (Findings of Fact,
Record, q11.)

(D) “No person inspected the stairs after Linda Fox’s alleged fall to determine the
condition of the stair Linda Fox was on when she allegedly fell.” (Findings of Fact, Record 915,
q13.)

(E) “Plaintiffs do not know which stair Linda Fox was on when she allegedly fell.”

(Findings of Fact, Record 916, §14.)



STANDARD OF REVIEW

First Issue (Causation)

The standard of review when considering on appeal the Findings of Fact of a trial court is
the clearly erroneous standard. “To mount a successful attack on the trial court’s findings of fact,
an appellant must marshal all the evidence in support of the trial court’s findings and then
demonstrate that even viewing it in the light most favorable to the court below, the evidence is
insufficient to support the findings. See, e.g., Charlton v. Hackett, 11 Utah 2d 389, 390, 360
P.2d 176 (1961); Hutcheson v. Gleave, Utah, 632 P.2d 815 (1981); Kohler v. Garden City, Utah,
639 P.2d 162, 165 (1981); Hal Taylor Associates v. UnionAmerica, Inc., Utah, 657 P.2d 743
(1982).” Scharfv. BMG Corporation, 700 P.2d 1068, 1070 (Utah, 1985).

Issue Not Preserved in the Trial Court. Mr. and Mrs. Fox claim that the Findings of Fact

set forth above were in error and that Mr. and Mrs. Fox preserved that issue in the trial court.
They did not. As to the paragraph 10 of the Findings of Fact and Conclusions of Law (designated
as paragraph A, above) nothing in the Transcript of the Bench Trial contains a representation that
Mr. and Mrs. Fox would present evidence concerning causation or the mechanism of injury that a
lay witness would be able to, with the ordinary use of the senses, determine more than that Linda
Fox was descending the stairs, and she fell (R. 924).

Mr. and Mrs. Fox did not preserve the issue set forth in paragraph B, above, in the trial
court. The transcript (R. 924) contains no representation that testimony would be adduced that a
lay witness could, by the ordinary use of the lay witness’s senses, testify whether the fall of Mrs.
Fox was or was not caused by the symptomatic medical condition of Mrs. Fox’s knee (R. 924).

As is set forth below, the Record is replete with verification of Mrs. Fox’s pre-existing,
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symptomatic medical condition. This appears in the uncontested portions of the Findings of Fact
where the Court found: that Mrs. Fox had been told by Dr. Richard Jackson that Mrs. Fox would
require a future knee replacement (R. 917, §3); in the Spring of 2003, Dr. Richard Jackson had x-
rayed Mrs. Fox’s right knee and reported to her that her right knee was missing cartilage and
diagnosed Mrs. Fox with an arthritic knee (R. 917, 44); prior to the April 20, 2004, fall, Mrs. Fox
had some cartilage missing in her right knee due to osteoarthritis (R. 916, §6); before her fall on
April 20, 2004, Mrs. Fox reported having pain on the lateral side of her right knee; (R. 916, §7);
and prior to Mrs. Fox’s fall on April 20, 2004, Mrs. Fox was diagnosed with having some joint
space narrowing in her right knee (R. 916, 98).

The issue of whether Mrs. Fox fell without physical intervention of any actor (paragraph
C, above) was not preserved as an issue in the trial court. There is nothing in the record that
indicates or references any third party who in some way intervened to cause Mrs. Fox to fall.
Brigham Young University (BYU) cannot cite to the record in this instance because there is no
portion of the record that would reflect the absence of this information.

Mr. and Mrs. Fox did not preserve as an issue in the trial court whether or not a person
inspected the stairs after Mrs. Fox’s alleged fall to determine the condition of the stair Mrs. Fox
was on when she allegedly fell (paragraph D, above). Mr. Fox represented to the trial court that
two days after Mrs. Fox fell, he examined the stairway and took photographs to show the general
deterioration of the stairs. “[Mr. Fox] took photographs of the stairs not knowing exactly where
[Mrs. Fox] had fallen.” He further represented that after Mrs. Fox was released from the
hospital, about three weeks later, they went to the stairs and found that the stairs had been

completely rebuilt. (R. 924, p. 19, lines 3-13).



Mr. and Mrs. Fox did not preserve in the trial court the issue that “Plaintiffs did not know
which stair Linda Fox was on when she allegedly fell” (paragraph E, above). As is set forth in
the immediately preceding paragraph of this brief, when Mr. Fox went to the stairs, he did not
know exactly where Mrs. Fox had fallen (R. 924, p. 19, lines 8 & 9). Mrs. Fox testified in an

affidavit that she did not know the exact location where she fell (R. 316, §21).

Second Issue (Conclusions of Law)

Whether the trial court erred in concluding that:

(A) “... the Plaintiffs had no witness who could testify as to the condition of the stairs and
had no witness who could testify as to whether or not the stairs were dangerous ...” (Conclusions
of Law, R., p. 915, q1).

(B) “The Plaintiffs’ determination that they would call no expert witnesses on any
subject, including but not limited to: a. Causation/mechanism of injury; and b. Linda Fox’s
medical condition before and after her alleged fall on April 29, 2004; precluded evidence that
Linda Fox’s fall was not caused by her symptomatic, pre-existing, osteoarthritic, joint narrowing,
knee which had loss of cartilage.” (Conclusions of Law, R. 915, §2).

(C) “In the absence of any expert witness who could opine as to whether Mrs. Fox fell
because of her symptomatic, pre-existing condition as described above or for some other cause,

the Plaintiffs cannot sustain their burden of proof as to causation.” (Conclusions of Law, R. 914,
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(D) “In the absence of any healthcare provider who could opine as to the reasonable
necessity of any healthcare received by the Plaintiff Linda Fox, the Plaintiffs cannot sustain their
burden of proof as to damages.” (Conclusions of Law, R. 914, 5).

(E) “Joseph R. Fox’s claim is for loss of consortium. Because Linda A. Fox cannot
sustain her burden of proof as to causation nor as to damages, the Plaintift Joseph R. Fox’s claim
for loss of consortium fails.” (Conclusions of Law, R. 914, §6).

The standard of review for Conclusions of Law is that Conclusions of Law are reviewed

by the Appellate Court for correctness. Scharfv. BMG Corp., 700 P.2d 1068, 1070 (Utah 1985).

Issue Not Preserved in the Trial Court. Mr. and Mrs. Fox did not preserve the Second

Issue (Conclusions of Law) in the trial court.

Mr. and Mrs. Fox did not preserve the issue of whether or not they had a witness who
could testify as to the condition of the stairs and whether or not the stairs were dangerous. Mr.
and Mrs. Fox stipulated the case would be tried without any expert of any kind including an
expert on causation/mechanism of injury. (R. 917, §2(a)). Furthermore, as is set forth above,
both Mr. and Mrs. Fox said they did not know the location of where Mrs. Fox allegedly fell (R.
R. 316, §21). Without knowing the location where Mrs. Fox allegedly fell, no witness could
testify as to the condition of that stair.

Mr. and Mrs. Fox did not preserve the issue of whether or not Mrs. Fox’s fall was or was
not caused by her symptomatic, pre-existing, osteoarthritic, joint narrowing, knee which had a
loss of cartilage (paragraph B, above). Mr. and Mrs. Fox stipulated that they would have no

expert witness. There is no representation that Mr. or Mrs. Fox were prepared to call any witness
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who, on their own, could testify that Mrs. Fox’s fall was not caused by her symptomatic, pre-
existing, osteoarthritic, joint narrowing, knee which had a loss of cartilage. Mr. and Mrs. Fox did
not provide to the court any statutory or case law which would have sufficiently alerted the court
to a contrary legal position. (R. 924).

The issue of whether, in the absence of any expert witness who could opine as to whether
Mrs. Fox fell because of her symptomatic, pre-existing, osteoarthritic, joint narrowing, knee
which had a loss of cartilage as described above, or for some other cause, Mr. and Mrs. Fox
could or could not sustain their burden of proof as the causation was not preserved in the trial
court. There is no citation by Mr. or Mrs. Fox to any statutory or case law that was presented to
the court during the November 14, 2006, bench trial to support their side of this proposition (R.
924).

Mr. and Mrs. Fox did not preserve the issue of whether, in the absence of any healthcare
provider who could opine as to the reasonable necessity of any healthcare received by Mrs. Fox,
Mr. and Mrs. Fox could or could not sustain their burden of proof as to damages. Mr. and Mrs.
Fox were, apparently, prepared to testify that they received certain bills allegedly arising out of
Mrs. Fox’s alleged injuries, and this was preserved on the Record (R. 924, p. 16, lines 23-25).
There is nothing in the Record to the effect that Mr. or Mrs. Fox could opine as to the reasonable
necessity of the healthcare, nor the reasonable value of the bills.

Mr. and Mrs. Fox did not preserve the issue of whether or not Mr. Fox’s claim for loss of
consortium would fail if Mrs. Fox could not sustain her burden of proof as to causation and as to
damages. Mr. and Mrs. Fox did not argue the loss of consortium issue to the court (R. 924,

Index, Sheet 2, second column (the word “consortium” does not appear in the transcript)).
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Third Issue (Validity of UCA § 78-27-33. as amended).

Whether the trial court was correct in holding that UCA §78-27-33, as amended, was

impliedly repealed and was unconstitutional on its face as being inconsistent with Utah Rules of

Evidence, Rule 801(d)(2) and Rule 803(4).

This issue was preserved in the trial court.

CONSTITUTIONAL PROVISION, STATUTE AND RULE
WHOSE INTERPRETATION IS DETERMINATIVE

The constitutional provision, statute and rule whose interpretation may be determinative

of this appeal is set forth below. They are determinative only of the Third Issue presented by Mr.

and Mrs. Fox.

A. Article VIII, Section 4. [Rulemaking power of Supreme Court
— Judges pro tempore — Regulation of practice of law.]

The Supreme Court shall adopt rules of procedure and evidence to be used
in the courts of the state and shall by rule manage the appellate process. The
Legislature may amend the Rules of Procedure and Evidence adopted by the
Supreme Court upon a vote of two-thirds of all members of both houses of the
Legislature. Except as otherwise provided by the constitution, the Supreme Court
by rule may authorize retired justices and judges and judges pro tempore to
perform any judicial duties. Judges pro tempore shall be citizens of the United
States, Utah residents, and admitted to practice law in Utah. The Supreme Court
by rule shall govern the practice of law, including admission to practice law and
the conduct and discipline of persons admitted to practice law.

B. 78-27-33. Statement of injured person — When inadmissible as
evidence.

Except as otherwise provided in this act, any statement, either written or

oral, obtained from an injured person within 15 days of an occurrence or while
this person is confined in a hospital or sanitarium as a result of injuries sustained
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in the occurrence, and which statement is obtained by a person whose interest is
adverse or may become adverse to the injured person, except a peace officer, shall
not be admissible as evidence in any civil proceeding brought by or against the
injured person for damages sustained as a result of the occurrence, unless:

(1) a written verbatim copy of the statement has been left with the injured
party at the time the statement was taken; and

(2) the statement has not been disavowed in writing within fifteen days of
the date of the statement or within fifteen days after the date of the injured
person’s initial discharge from the hospital or sanitarium in which the person has
been confined, whichever date is later.

Utah Court Rules
C. Preliminary Note

On October 7, 1977, at the request of the Utah Supreme Court, the Utah State Bar
Commission established a special committee to examine whether the Federal
Rules of Evidence should be adopted by practice before the courts of the State of
Utah. The committee was composed of Parker M. Nielson, Chairman, the
Honorable D. Frank Wilkins, the Honorable Ronald O. Hyde, the Honorable
George E. Ballif, Professor Ronald N. Boyce, Professor Edward L. Kimball,
Ramon M. Child and Stephen B. Nebeker. Ronald J. Yengich and Virginius
Dabney were subsequently added to the committee.

The Committee met pursuant to the foregoing appointment, and recommended
adoption of the Federal Rules of Evidence by the Superior Court pursuant to the
general judicial powers contained in the Constitution of the United States. Article
VIII, Section 1 to supervise inferior courts, and pursuant to the statutory
rulemaking power of the Supreme Court contained in Utah Code Annotated,
Section 78-2-4 (1953). It was the view of the Committee that, while the
legislature many not enlarge judicial powers beyond those prescribed by the
Constitution of Utah, Robinson v. Durand, 36 Utah 93, 104 Pac. 760 (1908), the
power to promulgate rules is within the general judicial powers conferred by
Article VIII, Section 1. Any existing statutes inconsistent with these rules, if and
when these rules are adopted by the Supreme Court, will be impliedly repealed.

The effort in proposing these rules, as with the Federal Rules of Evidence on
which they are based, is not to codify the law of evidence, but to formulate guides
from which the law of evidence can grow and develop. These rules therefore



supply a fresh starting place for the law of evidence and do not present an ultimate
end.

The numbering and test of these rules conform to the Federal Rules of Evidence
as promulgated by the Congress of the United States, effective July 1, 1975;
except (1) where modifications of the text were made necessary by the fact that
these rules govern state rather than federal proceedings and (2) in a small number
of instances in which the rule adopted was considered sufficiently superior to the
federal rule to justify departure from the objective of uniformity between Utah and
federal rules. Where such modifications have been necessary, numbering
consistent with the Federal Rules has been maintained. Unless modified,
reference to the notes of the Advisory Committee to the Federal Rules of
Evidence is pertinent to the meaning and effect of these rules, together with notes
of the Advisory Committee to these rules.

“The issue of ‘whether a statute is constitutional’ is a question of law, which we review
for correctness, giving no deference to the trial court.” State v. Daniels, 2002 UT 2, p. 30, 40
P.3d 611; see also State v. Kell, 2002 UT 19, p. 50, P.3d 1019; Grand County v. Emery County,
969 P.2d 421, 422 (Utah 1998). Furthermore, to the extent we are making a determination of a
statute’s constitutionality, the “statute is presumed constitutional, and we resolve any reasonable
doubts in favor of constitutionality.”” Utah Sch. Bds. Ass’n v. State Bd. of Educ.,2001 UT 2, p. 9,

17 P.3d 1125 (quotation and citation omitted); see also Daniels, 2002 UT 2 at p. 30. Grand

County v. Emery County, 2002 UT 57; 52 P.3d 1148 (Utah 2002).

STATEMENT OF THE CASE

Nature of the Case. Mr. and Mrs. Fox allege that Mrs. Fox was injured on April 20,

2004, when she fell on the west stairs at the northerly end of the Harmon Conference Center
(hereunder “the stairs™) as she descended the stairs. (R. 917, |1, see also R. 740 & 739, §8). Mrs.

Fox sought recovery for special and general damages she allegedly suffered on April 20, 2004.
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(R.37-31). Mr. Fox, a disbarred attorney (R. 782, §5 and R. 776 “Order”), sought to recover for
loss of consortium (R. 32 and 31, §31). BYU denied it was liable to either Mr. or Mrs. Fox. (R.

171-169).

Disposition in Court Below. On December 12, 2006, the Court below entered a “Judgment of

Dismissal with Prejudice” (R. 921-919). The Judgment of Dismissal with Prejudice was based
upon Findings of Fact and Conclusions of Law entered December 12, 2006 (R. 913-912). In
general terms, the Judgment of Dismissal with Prejudice and the Findings of Fact and
Conclusions of Law determined that because: the Plaintiffs stipulated they would try this case
without any expert witness of any kind on any subject; Mrs. Fox had a symptomatic, pre-existing,
osteoarthritic, joint narrowing knee; and that there would be no testimony that anyone had
inspected the stairs after Mrs. Fox’s alleged fall to determine the condition of the stair Mrs. Fox
was on when she allegedly fell; that the Plaintiffs could not sustain their burden of proof as to
causation nor as to damages. Because Mrs. Fox’s claim failed, Mr. Fox’s claim for loss of
consortium also failed (R. 913-912). On December 12, 2006, the Court also entered an Order
Denying Plaintiffs’ Objections to the Testimony of Noah Converse and Scott Starr, with
Accompanying Exhibits. Mr. and Mrs. Fox’s objection was based upon Utah Code Ann. §78-27-
33, a statutory rule of evidence which, under certain conditions, if enforceable, would make

statements of an injured person inadmissible as evidence in a civil proceeding (R. 911-906).
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STATEMENT OF FACTS RELEVANT TO THE ISSUES PRESENTED FOR REVIEW

Mr. and Mrs. Fox allege that Mrs. Fox was injured on April 20, 2004, when she fell on
the west stairs at the northerly end of the Harmon Conference Center (hereinafter “the stairs”) as
she descended the stairs (R. 917, |1; see also R. 740 & 739, {8). Mrs. Fox does not know the
exact location where she fell. (R. 316, §21). During oral arguments Mr. Fox conceded that he
did not know exactly where Mrs. Fox had fallen either (R. 924, p.19, lines 8 & 9).

While Mrs. Fox was being attended to by the emergency medical services (EMS)
personnel on the stairs, Mrs. Fox reported to them:

(A) there was no cartilage in her knee due to arthritis;

(B) her knee went out as she was going down the stairs;

(C) she fell down only one stair;

(D) her knee just went out on her as she was going down the stairs and she did not hold
BYU responsible; and

(E) that the stairs where she fell are too narrow and have always been dangerous. (R.
739, q11).

The emergency medical services personnel did not observe any loose metal nosings on
the stairway where Mrs. Fox fell on April 20, 2004. (R. 738, §15). Where Mrs. Fox fell is
consistent with a knee that gave out and inconsistent with someone who tripped and fell. (R. 738,
917). While being treated by the emergency medical services personnel, Mrs. Fox self reported
as part of her past medical history that she had arthritis in her right knee (the leg that was injured)
and she further self reported that her knee just went out on her as she was going down the stairs.

(R. 737, 920). Mrs. Fox was transported in a van supplied by BYU to the Utah Valley Regional
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Medical Center by the emergency medical services personnel. (R. 737, 419). Upon arrival at the
Utah Valley Regional Medical Center, Mrs. Fox and her son noted that on April 19, 2004, they
were talking and had expressed surprise that Mrs. Fox had not had a serious problem or injury
with her knee. (R. 737, 19). Approximately one year prior to her fall, Mrs. Fox had been
examined by Dr. Jackson for pain in her right knee. (R. 755, 92). Dr. Jackson reported that Mrs.
Fox had arthritis in the knee and was missing some cartilage. (R. 755, §2). Dr. Jackson reported
that Mrs. Fox, at some time in the future, would probably have to have her knee replaced but that
she should put off the replacement as long as possible. (R. 755, §2).

After arriving at Utah Valley Regional Medical Center, Mrs. Fox reported to Dr. Douglas
C. Murdock that at BYU while going down stairs, her right knee suddenly gave out and she
collapsed down to the ground falling down some steps. She landed on that same knee and had a
lot of discomfort and pain in that localized region. (R. 751, under “History of Present Illness™).
That same day and while still at the Utah Valley Regional Medical Center, Mrs. Fox reported to
Dr. Jonathan R. Faux that while on the stairs at BYU, her knee gave out from underneath her in a
varus type deformity and further reported that she had pain in the knee mostly on the lateral side
prior to this and had a diagnosis of osteoarthritis and had joint space narrowing. (R. 747, under
“History of Present Illness”). In April, 2004, Mrs. Fox’s Admission Diagnosis, and Discharge
Diagnosis, were: (1) right tibial plateau fracture; and (2) lateral compartment knee degenerative
joint disease. (R. 744, under both Admission Diagnosis and Discharge Diagnosis).

At the Utah Valley Regional Medical Center, Mrs. Fox had surgery on her leg and had a

fixator installed. (R. 924, p. 15, lines 20-22). Mrs. Fox is not qualified to say what was done to
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her other than to say that a fixator was installed on her leg. (R. 924, p. 15, lines 23-25 and p. 16,

line 1).

Course of Proceedings. This matter was scheduled for a bench trial on November 14,

2006. The Plaintiffs stipulated they would try this case without any expert witness of any kind on
any subject, including but not limited to: (a) causation/mechanism of injury; and (b) Mrs. Fox’s
medical condition before and after her alleged fall on April 20, 2004. (R. 917, 42),

Prior to trial, the Defendant had taken the trial testimony of the emergency medical
services personnel (Noah Converse) attending Mrs. Fox immediately after she fell. (R. 853-852
and R. 857-856 and R. 924, p. 44, line 12 through p. 47, line 6).

The Plaintiffs objected to the admission of the trial testimony of Mr. Converse, taken
before the trial, and the admission of the emergency medical services reports that would recite
the statements of Mrs. Fox made on the stairs to the emergency medical services personnel on
April 20, 2004, the substance of which are set forth above and come from R. 739, 11, a-e, R.
738, 915 & 17, and R. 737, §19 & 20. The Plaintiffs sought to exclude that evidence based upon
a foundational objection claiming that under §78-27-33 an injured person’s statement cannot be
admitted into evidence unless a written verbatim copy of the statement had been left with the
injured party at the time the statement was taken; and the statement had not been disavowed in
writing within 15 days of the date of the statement or within 15 days after the date of the injured
person’s initial discharge from the hospital or sanitarium in which the person has been confined,

whichever date is later. (R. 924, p. 46, lines 19-25 and p. 47, lines 1-13).
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SUMMARY OF ARGUMENTS

First Issue (Causation) and Second Issue (Conclusions of Law)

Mr. and Mrs. Fox have failed to marshal the evidence in support of the trial court’s
findings as required by Scharf, supra. Mr. and Mrs. Fox have also failed to preserve this issue in
the trial court as required by Utah Rules of Appellate Procedure, Rule 24(a)(5)(A).

The causal relationship between an injury and the subsequent need for surgery is an issue
requiring expert medical testimony. A plaintift alleging such a causal relationship bears the
burden of proving proximate cause and can only do so by presenting expert medical testimony
establishing the probability of such a connection. Mr. and Mrs. Fox stipulated that there would
be so such testimony. Furthermore, no one inspected the stairs after Mrs. Fox’s alleged fall and
Mrs. Fox does not know which stair she was on when she fell. Therefore, Mrs. Fox could not
testify as to what the negligent condition of the stair was upon which she fell. Further, there was
no expert to testify whether the condition of Mrs. Fox’s knee or the condition of the stair was the

proximate cause of Mrs. Fox’s fall.

Third Issue (Validity of Utah Code Ann., 78-27-33. as amended)

Mr. and Mrs. Fox objected to testimony of the emergency medical services personnel
who attended her on the stairs on April 20, 2004. Mr. and Mrs. Fox’s objection was based upon
Utah Code Ann., §78-27-33, a statutory rule of evidence which, under certain conditions, if
enforceable, would make statements of an injured person inadmissible as evidence in a civil
proceeding. Mr. and Mrs. Fox allege that the conditions set forth in the statute apply. For the

purpose of the trial court’s order, the court assumed that the conditions set forth in the statute
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existed. The trial court denied Mr. and Mrs. Fox’s objection because the statute was
unconstitutional pursuant to the Utah State Constitution, Article VIII, Section 4, quoted above,
and as interpreted by the Utah Supreme Court in its September 10, 1985, per curiam order filed
September 10, 1985, also quoted above, and further augmented by the Preliminary Note to the
Utah Court Rules quoted above. This statutory rule of evidence is inconsistent with and is

superceded by Utah Rules of Evidence, Rule 8§01(d)(2) and 803(4).

ARGUMENT

First Issue (Causation)

Mr. and Mrs. Fox asked this Court to find that the trial court erred in entering the
Findings of Fact, paragraphs 10, 11, 13 and 14. Paragraphs 10, 13 and 14 of the Findings of Fact
recite the Court’s decision that, although Mrs. Fox was descending the stairs and fell, that no one
inspected the stairs where Mrs. Fox fell to determine the condition of the stair on which she fell.
The Court further determined that the Plaintiff did not know which stair Mrs. Fox was on when
she allegedly fell. Rule 602 of the Utah Rules of Evidence prohibits Mrs. Fox from testifying
where she fell and the condition of the stair. It states, in its entirety:

A witness may not testify to a matter unless evidence is introduced sufficient to

support a finding that the witness has personal knowledge of the matter. Evidence

to prove personal knowledge may, but need not, consist of the witness’ own

testimony. This rule is subject to the provisions of Rule 703, relating to opinion

testimony by expert witnesses. (Amended effective October 1, 1992).

Because Mrs. Fox does not know where she fell and because she did not have anyone

who was able to inspect the stair, she could not testify that the condition of the stair caused her

fall. Without knowing the condition of the stair, there could be no finding of fact that the stair
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was defective. This is particularly so in light of Mrs. Fox’s symptomatic, pre-existing,
osteoarthritic, joint narrowing, knee that had loss of cartilage. Without someone to testify how
the stair condition could have caused Mrs. Fox to fall, there could be no plausible evidence that a
defective stair caused her to fall. Without such a defective stair, there could be no proximate
cause.

While proximate causation is generally an issue for the jury, a trial court may rule

as a matter of law on the issue if: ““(1) there is no evidence to establish a causal

connection, thus leaving causation to jury speculation, or (2) where reasonable

persons could not differ on the inferences to be derived from the evidence on

proximate causation.’” Id. (quoting Steffensen v. Smith’s Management Corp., 820

P.2d 482, 487 (Utah App. 1991), aff’d, 862 P.2d 1342 (Utah 1993)). Bansasine v.

Bodell, 927 P.2d 675, at 676 (Utah App. 1996).

Mr. and Mrs. Fox admitted they did not know the exact stair upon which Mrs. Fox fell

and admitted that no one inspected the exact stair upon which Mrs. Fox fell, thus the causation of

her fall would have been left to the finder of fact’s speculation.

Second Issue (Conclusions of Law)

The Court found, as a matter of law, that because there was no expert to opine as to
whether Mrs. Fox fell because of her symptomatic, pre-existing, osteoarthritic, joint narrowing,
knee that has lost cartilage, or for some other cause, that Mr. and Mrs. Fox could not sustain their
burden of proof as to causation. In Beard v. K-Mart Corporation, 12 P.3d 1015, 1018 (Utah
App. 2000), the Court held “... Beard argues that she was not required to put on expert medical
evidence. Beard claims that under Utah law, expert medical opinions are generally only required
in medical malpractice cases. We disagree.”

The Beard court goes on to state at page 1019:
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“The question as to whether such pain and injury resulted from the blow is within
the common knowledge and experience of lay witnesses and could be properly
submitted to the jury. What is missing in the evidence, however, is the link
between the injury suffered and the necessity of the surgeries. In Utah, in all but
the most obvious cases, testimony of lay witnesses regarding the need for specific
medical treatment is inadequate to submit the issue to the jury. See generally
Denney v. St. Mark’s Hosp., 21 Utah 2d 189, 442 P.2d 944 (1968); Moore v.
Denver & Rio Grande W. R. R. Co., 4 Utah 2d 255, 292 P.2d 849 (Utah 1956);
Chief Consol. Mining Co. v. Salisbury, 61 Utah 66, 210 P.2d 929 (1922).

“The need for positive expert testimony to establish a causal link between the

defendants’ negligent act and the plaintiff’s injury depends upon the nature of the

injury. Where the injury involves obscure medical factors which are beyond an

ordinary lay person’s knowledge, necessitating speculation in making a finding,

there must be expert testimony that the negligent act probably caused the injury.”

In this case there is neither expert medical testimony to establish a link between anything
BYU did and Mrs. Fox’s alleged injuries, but there is no expert testimony to establish a causal

link between Mrs. Fox’s fall and the treatment which she had. Whether or not she needed to

have a fixator placed on her leg is beyond the ken of a lay person.

Third Issue (Validity of Utah Code Ann., 78-27-33. as amended)

Mr. and Mrs. Fox objected to the testimony of the emergency medical service personnel
(Noah Converse and Scott Starr) and to the admission of the Utah EMS Incident Report and the
Brigham Young University Police Department EMS Incident Table with Accompanying Report
as exhibits, insofar as the testimony or the exhibits include a written or oral statement taken by
the emergency medical service personnel while attending Mrs. Fox on April 20, 2004. The
objection was based upon Utah Code Ann., §78-27-33, supra, a statutory rule evidence.

Article VIII, Section 4 [Rulemaking Power of the Supreme Court — Judges pro tempore —

Regulation of practice of law], of the Utah Constitution grants to the Utah Supreme Court the
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