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IN THE UTAH COURT OF APPEALS

WENDALYN ENCE, nka
WENDALYN SMITH,

Plaintiff/Appellant,
vs.
LARRY D. ENCE, Case No. 950829-CA
Defendant /Appellee.
BRIEF OF APPELLEE
COMES NOW the Appellee to the above-captioned matter
(hereinafter "Husband"), by and through counsel, and submits the

following as his brief of Appellee herein:

STATEMENT OF JURISDICTION

Jurisdiction is conferred upon the Court of Appeals pursuant
to Utah Code Annotated, §78-2a-3(2) (h), and the provisions of Rules
3 and 4 of the Utah Rules of Appellate Procedure.

NATURE OF THE PROCEEDINGS

This appeal is from a final Decree of Divorce and the Findings
of Fact and Conclusions of Law in support thereof, of the Second
Judicial District Court in and for Weber County, State of Utah. 1In
particular, Wife has appealed those provisions which awarded
Husband $1,700 per month alimony from wife; including whether the

1



trial court’s findings supported the award, whether the trial court
erred with regard to entering specific detailed findings regarding
the amount and duration of the alimony award, and whether the trial
court erred in finding that Husband contributed significantly and
substantially to Wife’s medical school career. Wife has further
appealed the trial court’s property and alimony award, specifically
regarding what factors the court should consider in deciding
whether or not to make a compensation adjustment.

Husband appeals the trial court’s alimony award.
Specifically, Husband appeals the provisions regarding the amount
thereof, and whether the court’s determination of that amount
properly considered Husband’s needs, Wife’s ability to pay, and
equalization of the parties’ income.

In addition, Husband has requested that this court award
Husband attorney fees and costs on appeal.

STATEMENT OF THE ISSUES
I. Appellant’s issues:

Point I: Was the trial court’s alimony award of $1,700 per
month for twenty-one (21) years an abuse of discretion?

A. Are the trial court’s Findings of Fact insufficient

to support its alimony award?



B. Did the court err in failing to enter specific
detailed Findings of Fact showing how it arrived at the amount and
duration of the alimony award?

C. Did the trial court err in finding that Husband
contributed significantly and substantially to his wife’s
attendance at medical school?

Point II: What factors should the trial court consider when
deciding whether or not to make a compensation adjustment in
dividing the marital property and awarding alimony?

ITI. Appellee’s Issues:

A. Did the trial court err in awarding Husband alimony in
the amount of $1,700 per month, considering Husband’s needs, Wife’s
ability to pay, and equalization of the parties’ income?

B. Is Husband entitled to attorney fees herein?

STANDARD OF REVIEW

The standard of review on appeal in this case is an abuse of
discretion standard. "Trial courts have considerable discretion to
adjust divorcing parties’ financial and property interests."
Throckmorton v. Throckmorton, 767 P.2d 121, 122 (Utah Ct. App.

1988), citing Ruhsam v. Ruhsam, 742 P.2d 123, 124 (Utah Ct. App.

1987) . This court has stated that "[albsent a showing of clear and
prejudicial abuse of discretion, we will not interfere with an

alimony or property award." Throckmorton, at 123, citing Gardner



v. Gardner, 748 P.2d 1076, 1078 (Utah 1988); Eames v. Eames, 735

P.2d 395, 397 (Utah Ct. App. 1987).
DETERMINATIVE PROVISIONS, CASES, STATUTES, AND RULES

There is no case law authority, nor statutory authority
believed by Husband to be wholly dispositive or wholly
determinative of the issues raised on appeal; however, Utah Code
Ann. § 30-3-5 (Supp. 1996) is substantially relevant.

STATEMENT OF THE CASE

Appellant, Wendalyn Ence, now Kknown as Wendalyn Smith
(hereinafter referred to as "Wife") filed a Complaint for divorce
on January 5, 1995. Husband filed an Answer on February 21,
1995.

This divorce action was tried before the Second District Court
in and for Weber County, State of Utah, on the 8th day of
September, 1995, the Honorable Michael J. Glasmann, presiding.

Among other things, the Jjudge entered orders regarding
alimony. The Findings of Fact and Conclusions of Law and Decree of
Divorce from which the parties appeal were signed and entered by
the court on November 14, 1995. Said Findings of Fact and
Conclusions of Law and Decree of Divorce are attached hereto,
designated as Appendix "A" and "B, " respectively.

Wife filed a Notice of Appeal on December 12, 1995. Husband

filed a Notice of Cross Appeal on December 20, 1995.



STATEMENT OF THE FACTS

The parties were married on November 25, 1974, in Page,
Arizona. (Tr. at 17). Husband was thirty-five and Wife was twenty-
one at the time of marriage. (Tr. at 133). The parties have two
adult children, to-wit: Tyson, born october 20, 1976, and Kelly,
born November 14, 1977. (Tr. at 18, 21, 138).

Throughout the parties marriage, Husband worked full-time as
a heavy equipment operator, and has worked in that field since
1956. (Tr. at 21, 134). When the parties married, Wife worked as
a secretary at a hospital business office. (Tr. at 20). 1In 1975,
Wife worked as a secretary at the Ram Valley Consolidated School
District. (Tr. at 21). During part of the time when the parties’
children were young, Wife was primarily a primary caregiver and
worked part time at home as a typist for the local airport. (Tr.
at 21).

In January, 1981, Wife entered college at Glendale Community

College. (Tr. at 22). Wife transferred to Grand Canyon University
in 1983. (Tr. at 22). Wife obtained her undergraduate degree in
May, 1985. (Tr. at 23, 139). Wife worked part time during her
first semester of college. (Tr. at 22). However, after that time,
Wife did not work outside the home while attending college. (Tr.
at 23-25). Throughout her four years of undergraduate education,



Wife borrowed approximately $6,000.00 for tuition and received some
scholarships. (Tr. at 25).
For approximately two years after Wife obtained her

undergraduate degree, Wife worked as an estimator for an industrial

truss company and later as a substitute teacher. (Tr. at 27).
Wife earned approximately $15,000 per year during this time. (Tr.
at 28).

Wife was accepted to medical school in 1987. (Tr. at 29).

Wife and the minor children moved from Phoenix to Tucson, Arizona
in order for the Wife to attend medical school at the University of
Arizona in Tucson. (Tr. at 30). The parties purchased a home in
Tucson. (Tr. at 29).

During Wife’s third and fourth years of medical school, Wife
"hired" a first year medical student to serve as a nanny on
weekdays while Wife was spending increased amounts of time at the
hospital and at school. (Tr. at 82). This was accomplished by
trading a room in the Tucson home for services. (Tr. at 82). Wife
borrowed approximately $49,000 in student loans to finance her
medical school education. (Tr. at 30, 32). Wife’s tuition, books
and fees for medical school amounted to $23,000. (Tr. at 30, 32).
Wife therefore contributed approximately $6,500 per year out of her
student loans toward family expenses during the four years she

attended medical school. (Tr. at 32). While Wife was in medical



school, the parties spent their savings of approximately $10,000 to
$12,000. (Tr. at 116, 130). The remaining household expenses were
met by Husband’s earnings.

Wife graduated from medical school in May, 1991. (Tr. at 40).
Wife moved to Ogden, Utah in June 1991 in order to complete her
internship and residency requirements at McKay Dee Hospital, and
the family, including Husband, moved in order to accommodate Wife'’s
career. (Tr. at 40). Wife completed her internship and residency
in June 1994. (Tr. at 40).

Throughout the parties’ marriage Husband worked as a heavy
equipment operator. (Tr. at 134). Husband has no college training
and his educational background consists of high school. (Tr. at
133). Husband had been a heavy equipment operator since 1956.
(Tr. at 134). Husband had been a union member since approximately
1960. (Tr. at 135). Husband earned approximately $18.52 per hour
when Wife was in medical school. (Tr. at 143). However, the
company for which Husband worked was purchased by another company
while Wife was in medical school, and Husband’s pay was reduced to
$14.50 per hour. (Tr. at 145). Husband was eventually given a
raise to $15.00 per hour. (Tr. at 147).

Husband was required to live apart from Wife and the parties’
children while Wife was in medical school in order to continue

working at a job which provided the income needed to support the



family. (Tr. at 140-141). Husband lived in a 1965 camper trailer
in his parent’s yard during the work week. (Tr. at 141). Husband
drove to Tucson every weekend to be with the family. (Tr. at 142).

Husband worked at least eight hours per day and often worked

overtime five days per week while Wife was in medical school. (Tr.
at 144). Husband logged an average of 50,000 miles driven in
employment every year while Wife was in medical school. (Tr. at
143-44). Husband attempted to find a job in Tucson in order to be
nearer the family, but was unable to find a suitable job. (Tr. at
145) . Husband could not afford to lose his job, even though his

pay decreased while Wife was in medical school, because he provided
the sole support for the family. (Tr. at 145).

When the parties eventually moved to Ogden, Utah for Wife’s
residency, Husband looked for employment. (Tr. 148). Because Utah
is not a union state, Husband found that $10.00 per hour was the
highest wage he could find. (Tr. at 149). Husband eventually found
employment, but his employer did not pay him. (Tr. at 149-150).
Husband then stayed home with the parties’ children, pursuant to an
agreement with Wife, caring for the home and children. (Tr. 151).

Finally, after the parties separated, Husband looked for work
and was able to find work in St. George, Utah. (Tr. at 172-173).
Husband attempted to return to his employment in Arizona at the

rate of $15.00 per hour, but the company was not hiring and Husband



was unable to find any other union work in Arizona. (Tr. at 173).
Husband therefore earned $12.00 per hour at the time of trial as a
heavy equipment operator for Delray Jackson Construction in St.
George, Utah. (Tr. at 173-73).

Wife completed her residency and earned over $100,000 in 1994,
the last full year of the parties’ marriage. (Tr. at 48). At the
time of trial, September 1995, Wife was earning $120,000 per year.
(Tr. at 76). Wife has a written employment contract which expires
in August 1997. (Tr. at 75). Under her employment contract, the
hospital pays all of Wife’s overhead, money for continuing
education, and medical malpractice insurance, and repays her
student loans, in addition to the $120,000 per year. (Tr. at 77).

SUMMARY OF THE ARGUMENT

The trial court did not err in awarding alimony to Husband.
First, the trial court entered sufficient findings upon which the
award was based. The trial court specifically set forth findings
regarding Husband’s need, Wife’s ability to pay, Husband’s ability
to provide sufficient income for himself, and the length of the
marriage. Second, the trial court based the award on the parties’
specific situation, as presented in the record. Both statutory and
case law support Husband’s alimony award in that Husband
substantially contributed to Wife’s ability to obtain her current

career level, and based upon the parties’ incomes.



Further, this court should not attempt to alter settled law to
require specific guidelines for establishing compensation alimony
as suggested by Wife. Current Utah law, as well as the law in
other jurisdictions, emphasize the need for equitable
determinations in alimony cases, in which the trial court is
allowed broad discretion and is able to view the particular
circumstances of the individual cases in their totality.

However, the trial court did err in failing to equalize the
parties’ income. The parties in this matter were married for
twenty-one years, during which Husband provided nearly the sole
monetary support for the family while Wife was able to attend
college, medical school, and residency, eventually becoming a
medical doctor. Just as Wife completed her residency and was
finally able to utilize her degree to earn a substantial income,
Wife filed this divorce action. Husband has supported Wife for
twenty-one years, helped raise two children to adulthood, has a
limited education and few job skills, and is fifteen years older
then Wife. Additionally, Wife has sufficient income in excess of
expenses to accommodate an equalization of income. Thus, this is
a proper case for the court to equalize the parties’ income levels

through the alimony award.
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Finally, the trial court erred in its award of attorney’s fees
and Husband should have been awarded the entire amount of $3,000),
as requested.

Thus, this court should affirm the lower court’s decision in
part and reverse the lower court’s decision in part, as outlined
above. Husband should get his fees in this appeal.

ARGUMENT
I. THE TRIAL COURT DID NOT ERR IN AWARDING ALIMONY TO

HUSBAND INASMUCH AS HUSBAND SUBSTANTIALLY CONTRIBUTED TO
THE PARTIES’ TWENTY-ONE YEAR MARRIAGE.

Wife has alleged in her brief that the trial court abused its
discretion in its alimony award to Husband. Wife has claimed that
the trial court’s findings were insufficient to support the award,
that the trial court did not enter specific findings as to how it
arrived at the amount and duration of the award, and that there was
insufficient evidence to support the trial court’s finding that
Husband contributed significantly and substantially to Wife’s
medical school career.

An alimony award is committed to the sound discretion of the
trial court and may not be disturbed absent a clear and prejudicial

abuse of discretion. Breinholt v. Breinholt, 905 P.2d 877 (Utah

Ct. App. 1995). The trial court’s findings of fact are only
erroneous when the reviewing court is left with the definite and

firm conviction that a mistake has been committed. Schindler v.

11



Schindler, 776 P.2d 84, 88 (Utah Ct. App. 1989). Further, even
though appellate courts may weigh the evidence and substitute their
judgment for that of the trial court, this is not done lightly nor
merely because the appellate court’s judgment may differ from that

of the trial court’s judgment. Peterson v. Peterson, 737 P.2d 237,

239 (Utah Ct. App. 1987).

Husband will show first that the trial court’s findings of
fact were sufficient; second, that the trial court entered specific
findings supporting the alimony award; and third, that the record
contains sufficient evidence to prove that Husband contributed to

Wife’s medical career.

A. The Trial Court’s Findings of Fact Were
Sufficient to Support the Alimony Award.

The findings of fact in this matter were sufficiently detailed
and comprehensive to support the award of alimony to Husband. Case
law and statutory provisions have set forth the necessary
requirements for establishing alimony in Utah divorces.

"Utah courts have held that ’'[aln alimony award should, after
a marriage . . . and to the extent possible, equalize the parties’
respective standards of living and maintain them at a level as
close as possible to that standard of living enjoyed during the

marriage.’" Godfrey v. Godfrey, 854 P.2d 585, 589 (Utah Ct. App.

1993), citing Gardner v. Gardner, 748 P.2d 1076, 1081 (Utah 1988);
see also Jones v. Jones, 700 P.2d 1072, 1075 (Utah 1985); Roberts

12



v. Roberts, 835 P.2d 193, 198 (Utah Ct. App. 1992); Bell v. Bell,
810 P.2d 489, 491 (Utah Ct. App. 1991).

"In light of this goal, the trial court must consider: ‘(1)
the financial conditions and needs of the receiving spouse; (2) the
ability of the receiving spouse to produce a sufficient income; and
(3) the ability of the supporting spouse to provide support.’"
Godfrey, at 589, quoting Roberts, 835 P.2d at 198; see also Jones,

700 P.2d at 1075, Chambers v. Chambers, 840 P.2d 841, 843 (Utah Ct.

App. 1992); Schindler v. Schindler, 776 P.2d 84, 90 (Utah Ct. App.

1989) .

These three factors, known as the Jones factors, have been
incorporated into the Utah alimony statute. The statute also adds
a fourth factor which trial courts must consider in fashioning an
alimony award. The statute provides as follows:

(7) (a) The court shall consider at least the following

factors in determining alimony;

(i) the financial condition and needs of the
recipient spouse;

(ii) the recipient’s earning capacity or ability to
produce income;

(iii) the ability of the payor spouse to
provide support; and

(iv) the length of the marriage.

Utah Code Ann. § 30-3-5(7) (a) (Supp. 1996).

"Failure to consider these factors in fashioning an alimony

award constitutes an abuse of discretion." Godfrey, at 589, citing

Bell, 810 P.2d at 492.

13



Wife has alleged that the trial court failed to consider these
factors. However, the trial court, while not specifically

categorizing its findings as Jones factors, considered the same,

stating that:
a. The parties’ marriage is of long duration, having
lasted approximately 21 years; and
b. The parties’ have jointly raised two children to

maturity during this marriage; and

c. Plaintiff is 41 years of age; and
d. Defendant is 56 years of age; and
i. The combined historical annual income of the family
is approximately as follows: 1987, $51,000; 1988,

$41,000; 1989, $36,000; 1990, $36,000; 1991, $30,000;
1992, $34,000; 1993, $57,000; and 1994 $100,000; and

j. The Plaintiff’s gross income is currently $120,000
per year and defendant’s current gross income is $25,000
per year; and

k. Plaintiff’s income, net of taxes, is $7,000.00 per
month and defendant’s income, net of taxes, is $1,600.00

per month; and

14



q. The alimony ward in this case is based upon a

reasonable standard of living for the defendant.

(Findings of Fact and Conclusions of Law #13). Accordingly, the
court specifically noted Husband’s financial condition and needs,
explaining the prior joint income of the parties as well as
Husband’s current income. Husband’s needs were noted in the
provision which states that the alimony award was based on a
reasonable standard of living. The court noted Husband’s earning
capacity specifically, explaining the prior earnings of the parties
(and noting that prior to 1993 the great majority of all of the
income of the parties throughout the lengthy marriage was produced
by Husband), and citing Husband’s current income. Finally, the
court noted Wife’s ability to pay by explaining Wife’s current
income, less taxes, and comparing the same to Husband’s current
income (which shows that Wife earns $5,400.00 more per month than
Husband after taxes).

Within her brief, Wife has alleged that Husband showed no need
for alimony through testimony or exhibits and that therefore
Husband’s need does not exist. In fact, Wife specifically mentions
that "the only evidence as to [Husband’s] monthly expenses is his
testimony that his rent is $500.00 per month (Tr. at 161), and he
was ordered to pay one-half of the approximately $635.00 per month

house payment until the house is sold. (Tr. at 19, Findings of Fact

15



#5; R. at 97). However, Wife fails to mention that inherent within
this testimony lies Husband’s need for alimony. Husband’s $500.00
per month rent is for a 25 foot long camper trailer in which he
resides in a relative’s back yard in St. George. (Tr. 161). Thus,
not only does Husband not have the money on his own to purchase a
home, but Husband has insufficient monetary support, on his own, to
rent an apartment. Further, Wife mentions in her brief that
Husband "further testified that if he lived in an apartment he
would have to come up with first and last months rent, implying he
doesn’t have the money; however, he was given and used $1,000 to go
to golf school." (Appellant’s Brief at 18). Wife again fails to
set forth the full context of Husband’s testimony, in which Husband
testified that, although Husband did in fact accept a golf school
vacation near the end of 1994 and/or beginning of 1995, the same
was a gift from the parties’ son. (Tr. 161-162).

Further, Wife alleges in her brief that the court did not
enter sufficient findings regarding Husband’s earning capacity,
specifically stating that "[tlhere are no findings as to why
[Husband] is earning less at the time of trial than he earned
previously." (Appellant’s Brief at 19). The trial court is not
required, per statute or case law, to enter such a specific
finding. However, the court based its findings on all of the

evidence before it, and Husband testified during trial that he is
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a heavy equipment operator (Tr. 134). Husband testified that his
only employment skills are to operate heavy equipment or ride
horses. (Tr. at 134). Husband testified that there isn’t much
employment available riding horses. (Tr. at 134). Husband also

testified that he has no college training and his educational

background consists of high school. (Tr. at 133). Husband had
been a heavy equipment operator since 1956. (Tr. at 134). Husband
had been a union member since approximately 1960. (Tr. at 135).

Husband had earned approximately $18.52 per hour when Wife was in
medical school. (Tr. at 143). However, the company for which
Husband worked at the time was purchased and Husband’s pay was
reduced to $14.50 per hour. (Tr. at 145). Husband was eventually
given a raise to $15.00 per hour. (Tr. at 147). When the parties
eventually moved to Ogden, Utah for Wife’s residency, Husband
looked for employment. (Tr. 148). Because Utah is not a union
state, Husband found that $10.00 per hour was the highest wage he
could find. (Tr. at 149). Husband eventually found employment, but
his employer failed to pay him. (Tr. at 149-150). Husband then
stayed home with the parties’ children, pursuant to an agreement
between the parties. (Tr. 151). Finally, after the parties
separated Husband looked for work and was able to find work in St.
George, Utah. (Tr. at 172-173). Husband attempted to return to

his employment in Arizona at the rate of $15.00 per hour, but the
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company was not hiring and Husband was unable to find any other
union work in Arizona. (Tr. at 173). Husband therefore earned
$12.00 per hour as a heavy equipment operator for Delray Jackson
Construction in St. George, Utah at time of trial. (Tr. at 173-
73) . Therefore, the trial court had ample testimony before it
which explained Husband’s decreased income.

Further, Wife claims that the trial court made no underlying
factual determination of Wife’s ability to pay support. However,
this argument is misplaced. Wife entered exhibits which set forth
her monthly income and expenses, thereby providing the court with
the underlying factual determination of her ability to pay support.
Wife’s exhibit number 17 was summarized by Husband’s counsel in
closing argument as follows:

Her paycheck shows a net of $7,664.69. Her expenses are

$4,104.00 a month. And that’s her expenses on Exhibit

17. Her current expenses, $4,104.00 a month. And that’s

allowing for things like buying herself a building lot in

Willard of $734.00 a month. And that’s allowing for

things 1like $250.00 a month for clothing. That’s

continuing to carry insurance for adult children. That’s
putting an adult chid through college or university.

That’s $300.00 a month entertainment. Pet care of

$200.00 a month. She has a $100.00 vacation allowance,

$200.00 a month gift allowance, $75.00 a month for
dentist. And she comes up with $4,104.00 in expenses
against $7,664.00 a month net. She is $3,561.00 per
month to the good while her husband of 21 years is still

living in a camp trailer and can’t muster first and last
month’s rent to get into even an apartment.

(Tr. at 198-99).
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Thus, the trial court did not abuse its discretion and met the
findings of fact requirements as set forth by Utah case law and

statute.

B. The Trial Court Did Not Err In Setting
Forth Its Findings of Fact Showing The Basis
for the Alimony Award and Further Set Forth
Sufficient Findings to Support the Finding

That Husband Contributed To Wife’s Medical
School Career.

The trial court entered specific Findings of Fact which
provided a basis for the alimony award in this matter. Wife has
claimed in her brief that the trial court failed to enter such
findings. Wife’s argument on this point consists of a recital of
the evolution of Utah case law.

Wife has set forth the following cases for the proposition
that the recipient spouse had become economically disadvantaged
during a long-term marriage: Tremayne v. Tremayne, 116 Utah 483

(Utah 1949); Peterson v. Peterson, 737 P.2d 237 (Utah Ct. App.

1987); Rayburn v. Rayburn, 738 P.2d 238 (Utah Ct. App. 1987);

Martinez v. Martinez, 818 P.2d 538 (Utah 1991); Higley v. Higley,

676 P.2d 379 (Utah 1983); Jones v. Jones, 700 P.2d 1072 (Utah
1985); Gardnmer v. Gardner, 748 P.2d 1076 (Utah 1988); and Rasband
v. Rasband, 752 P.2d 1331 (Utah Ct. App. 1988).

Wife has claimed that the common thread in all of the above
cases was that the recipient spouse took herself out of the work
force for a lengthy period during a long term marriage to be a
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homemaker and/or for health reasons and thereby became economically
disadvantaged in an absolute sense. (Appellant’s Brief at 26).
Wife’s reading of the case law is skewed. The same cases may be
seen to stand for the proposition that, when the marriage is of
long duration, in which both parties sacrificed and worked toward
the common good of the family, the spouse with smaller earning
potential should be entitled to long-term (if not permanent)
alimony.

The Utah Court of Appeals and the Utah Supreme Court have
consistently overruled temporary alimony decisions or small <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>