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n the climax of a divine lawsuit recorded in the old testament book

The Conflicts Between Justice and Mercy

of micah, chapter six, involving god as the plaintiff and the children

Sometimes it is not possible to satisfy
both the demands of justice and the
demands of mercy. Often the principal
reason for one course of action is that it
would be just, while the principal reason
for the opposite course of action is that it
would be merciful. In the context of adjudication, a judge sentencing a criminal
defendant may be faced with the competing demands of justice’s claim for punishment and mercy’s claim for forgiveness.
Justice may direct the payment of a penalty in consequence of violating a law;
mercy may advise the issuance of a
pardon. Favoring justice might reflect the
perceived need for retribution, whereas
favoring mercy might reflect a belief in
the possibility of rehabilitation. Justice
may dictate doing one’s duty; mercy may
require following one’s conscience. Many
circumstances seem to present a choice
between doing what is just and doing
what is merciful; what is more, justice and
mercy may be mutually exclusive—doing
mercy may destroy the work of justice,
and doing justice may destroy the work of
mercy.3 If laws are not executed and punishments not inflicted, justice cannot be
done. If laws are implemented unflinchingly, mercy is not possible.4 In exercising
judgment, how is a judge to know
whether she is erring on the side of being
overly just or overly merciful?

of israel as the defendants, the prophet micah instructs the children
of israel “to do justly, and to love mercy, and to walk humbly with thy
god.”2 for years i have been perplexed by micah’s charge to be both just and
merciful, since justice and mercy often lie in opposition to each other.
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Recently, I have become convinced that Micah’s injunction
not only illustrates the conflicts
that may occur between justice
and mercy, but that by including humility, Micah also points
the way to resolving, or at least
meaningfully addressing, such
conflicts. Micah invites us to
recognize that humility is the
key to synthesizing or mediating the demands of justice and
the demands of mercy.
This should be particularly relevant to how we select
and evaluate judges. While it
is commonplace to note that
we want judges who are just
and merciful, it is less commonplace to recognize that
the demands of justice and the
demands of mercy may conflict. It is less commonplace
still to ask how the demands
of justice and the demands of
mercy can be reconciled.
A judge who is humble, I
believe, will be better able to
give both justice and mercy
their due. In addition, in contrast to a judge who is prideful, a
humble judge will have a better
understanding of his or her relationship to sources of authority.
He will be less enamored of revolutionary change, be better able
to avoid the seduction of judicial
activism, be less inclined to abuse
judicial power, be more likely to
treat others with appropriate respect,
and be more willing to reassess previous positions. For these reasons, humility is one of the most important habits
of character that we should seek and
value in judges.

A Divine Lawsuit

In contemplating how we might integrate or reconcile the competing demands
of justice and mercy, we can profitably
turn to the book of Micah, which contains
a beautiful exposition on the importance
of justice and mercy and illuminates the
possibility that humility may play an
important role in addressing the conflicts
that can arise between justice and mercy.5
Because it is cast as a divine lawsuit,
involving God as the plaintiff in a cosmic
complaint against Israel (his chosen people, the defendants), this passage should
be of particular interest to lawyers.
Micah, chapter six, begins with the
prophet Micah issuing a summons to the
children of Israel:

I

4

n the climax of a divine lawsuit recorded in the old testament book

The Conflicts Between Justice and Mercy

of micah, chapter six, involving god as the plaintiff and the children

Sometimes it is not possible to satisfy
both the demands of justice and the
demands of mercy. Often the principal
reason for one course of action is that it
would be just, while the principal reason
for the opposite course of action is that it
would be merciful. In the context of adjudication, a judge sentencing a criminal
defendant may be faced with the competing demands of justice’s claim for punishment and mercy’s claim for forgiveness.
Justice may direct the payment of a penalty in consequence of violating a law;
mercy may advise the issuance of a
pardon. Favoring justice might reflect the
perceived need for retribution, whereas
favoring mercy might reflect a belief in
the possibility of rehabilitation. Justice
may dictate doing one’s duty; mercy may
require following one’s conscience. Many
circumstances seem to present a choice
between doing what is just and doing
what is merciful; what is more, justice and
mercy may be mutually exclusive—doing
mercy may destroy the work of justice,
and doing justice may destroy the work of
mercy.3 If laws are not executed and punishments not inflicted, justice cannot be
done. If laws are implemented unflinchingly, mercy is not possible.4 In exercising
judgment, how is a judge to know
whether she is erring on the side of being
overly just or overly merciful?

of israel as the defendants, the prophet micah instructs the children
of israel “to do justly, and to love mercy, and to walk humbly with thy
god.”2 for years i have been perplexed by micah’s charge to be both just and
merciful, since justice and mercy often lie in opposition to each other.

Clark Memorandum

Recently, I have become convinced that Micah’s injunction
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In contemplating how we might integrate or reconcile the competing demands
of justice and mercy, we can profitably
turn to the book of Micah, which contains
a beautiful exposition on the importance
of justice and mercy and illuminates the
possibility that humility may play an
important role in addressing the conflicts
that can arise between justice and mercy.5
Because it is cast as a divine lawsuit,
involving God as the plaintiff in a cosmic
complaint against Israel (his chosen people, the defendants), this passage should
be of particular interest to lawyers.
Micah, chapter six, begins with the
prophet Micah issuing a summons to the
children of Israel:

1. Hear ye now what the Lord saith;
Arise, contend thou before the mountains, and let the hills hear thy voice.
In verse two, Micah identifies the mountains and foundations of the earth as the
jury:

2. Hear ye, O mountains, the Lord’s
controversy, and ye strong foundations of
the earth: for the Lord hath a controversy
with his people, and he will plead with
Israel.6
Note the double meaning of the word
“plead”; the Lord will plead his case, as
the plaintiff does in any lawsuit, but he
will also plead with his people, the children of Israel, to change their hearts and
actions. In verses three through five,
Micah, speaking as the Lord’s attorney,
states God’s claim against the children of
Israel:

3. O my people, what have I done
unto thee? and wherein have I wearied
thee? testify against me.
4. For I brought thee up out of the
land of Egypt, and redeemed thee out of
the house of servants; and I sent before
thee Moses, Aaron, and Miriam.
5. O my people, remember now what
Balak king of Moab consulted, and what
Balaam the son of Beor answered him
from Shittim unto Gilgal; that ye may
know the righteousness of the Lord.
Micah begins with an indictment of
Israel’s forgetfulness, reminding the children of Israel of their deliverance from
bondage in Egypt. Micah’s audience
would have been acutely aware of the
miraculous assistance identified in verse
four—the plagues, the Passover, the pillars of fire and cloud, the parting of the
Red Sea, the manna and quail, the water
from the rock—that God provided the
children of Israel in their exodus from
Egypt.7 The events alluded to in the following verse may not be as familiar to
20th-century readers, but they would
have resonated strongly with Micah’s listeners. Verse five refers to events recorded
in Numbers, chapters 22–24, where Balak,
the king of the Moabites, promised hon-

ors and riches to Balaam, a diviner from
Northern Syria, if Balaam would curse
Israel. Instead, upon explicit instructions
from God and after a dramatic manifestation from an angel of God, Balaam
blessed Israel three times and predicted
that Israel would destroy Moab. The
phrase “from Shittim unto Gilgal” refers
to the critical period when the Israelites
entered the promised land.8
The prophet Micah has presented a
powerful case for the plaintiff. Micah’s
invocation of the Lord’s miraculous assistance to the children of Israel in liberating
them from bondage, leading them to the
promised land, and preserving their freedom places them squarely on the defensive. In the following two verses, the
defendants respond:

6. Wherewith shall I come before the
Lord, and bow myself before the high
God? shall I come before him with burnt
offerings, with calves of a year old?
7. Will the Lord be pleased with
thousands of rams, or with ten thousands
of rivers of oil? shall I give my firstborn
for my transgression, the fruit of my body
for the sin of my soul?
In verse six, Israel demands to know just
what it is that God wants. Does the Lord
want them to bow low before him? Does
he require burnt offerings? In verse seven,
one detects an even sharper edge of selfjustification, even sarcasm, on the part
of the defendants. Would the Lord be
satisfied with “thousands of rams” or with
“ten thousands of rivers of oil?” The
defendants’ tone of self-justification finally
“rises to a hysterical and ghastly crescendo,”9 when they demand, “Shall I give my
firstborn for my transgression, the fruit of
my body for the sin of my soul?” From a
Christian perspective, this last question is
bitterly ironic, given the doctrine of the
Atonement, which maintains that God the
Father did send his Only Begotten Son,
Jesus Christ, to take upon himself the
sins—not of God, but—of the world.10
Given the defensive, self-justificatory,
and strident tone of the defendants’
response, we might expect God to answer
with a voice of anger. Instead, through a
rhetorical question, God issues a beautiful,

tender, and moving injunction. Micah states simply
and majestically:

8. He hath shewed thee,
O man, what is good; and what
doth the Lord require of thee,
but to do justly, and to love
mercy, and to walk humbly with
thy God?11
What does God require? With elegant clarity, God asks his people
to be just,12 merciful,13 and humble.14
More precisely, he employs a series
of action verbs, asking them to do,
love, and walk15 with justice, mercy,
and humility.16
While Micah’s injunction is undoubtedly majestic, upon reflection its instruction is far from simple, for it illustrates
the justice-mercy paradox: How can we
be both just and merciful, when in so
many circumstances the demands of justice and the demands of mercy pull in
opposite directions?
Conceptualizing Humility

Micah suggests the possibility that
humility is the key to addressing the
justice-mercy paradox. Perhaps justice,
mercy, and humility are not just three
good things on a list. Indeed, I have
come to believe that humility is included by Micah precisely because it helps
to synthesize or mediate the competing claims of justice and mercy.
Humility helps to strike a balance both
within and between the virtues of
mercy and justice.
In order to defend this proposition, I
should first explain what I understand
humility to mean. Aristotle had the
insight that virtue is a state of character that lies in a mean between two
extremes. For example, generosity
falls between parsimoniousness and
prodigality; courage, between timidity and rashness. Humility also lies
in a mean between undesirable
extremes. One’s commitment to
humility can be either underdone
or overdone. When humility is
underdone the result is pride,
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arrogance, or vanity; when humility is overdone the result is an attitude of insecurity,
worthlessness, subjugation, or servility.
According to Aristotle, moral virtue is
not simply a midway point between undesirable extremes, it is also a steady state of
habit and character. This steady equilibrium of character that distinguishes moral
virtue can be illustrated by imagining a
heavy object suspended from the end of a
rope, such as a wrecking ball. When the
object is in motion, it swings from side
to side, without stopping at the nadir. It
also carries considerable destructive force.
When the object is at rest, it is very difficult to move and its destructive capacity is
under control. Similarly, humility is a
steady state of character that is not easily
moved, whereas when one is out of balance
with respect to humility, he is likely to
swing destructively between excessive and
defective extremes.17
We could easily make the mistake of
not realizing that one can have too much
as well as too little of the feelings or attitudes underlying humility. While pride
(too little humility) is often understood to
lie in opposition to humility, it is less
common to recognize that feelings of inferiority, worthlessness, subservience, or
subordination (too much humility) also
lie in opposition to humility. Indeed, one
might even mistakenly think that humility requires one to be accepting of subjugation and subordination. But humility does
not demand timidity, self-effacement, passiveness, or quietness, although it does
urge circumspection, patience, respectfulness, and considered attention to others.
The essence of humility is treating other
things—and especially other people—as if
they really matter. Humility does not
imply weakness, although one who is
humble will be mindful of the nature and
hazards of his personal weaknesses.
The Defective State. Pride, the defective
state with respect to humility, creates barriers between human beings, barriers
based upon differences such as race, education, wealth, social status, or position.
Pride demands the establishment and
maintenance of vertical relationships, with
oneself or one’s group above, or in some
way superior to, others. Pride creates
enmity, hatred, or hostility toward others.

The Excessive State. At the
other end of the spectrum
from humility lies an excessive
state, characterized by attitudes
or feelings of inferiority, subjugation, or subordination. Being
humble does not mean being a
doormat. We may mistakenly view
victims of subjugation as exemplars
of humility, and in so doing we distort the meaning of humility. Such
victims can be seriously misled by
general exhortations to be humble or
by praise of their humility. Such
admonitions might be misinterpreted
as an instruction to regard themselves
as even more inferior or subservient
than they already do, when in fact—and
this is important—what humility may
require is that they move toward the
middle of the spectrum by asserting
themselves, standing up for their rights,
and fighting against the subjugation or
subordination to which they are subject.
The Mean State. Humility does not
denote weakness, but rather a proper
understanding of the sources of one’s
strength. In the religious context, it is
acknowledging one’s relationship with
and dependence upon God. In the context
of relationships between people, it is
acknowledging that one is a member
of a family, a community, a nation, and
the human race. These interrelationships form a primary source of one’s
strength and also constitute the source
of one’s obligations to others. Power
wielded with humility becomes service;
power wielded with pride becomes
dominion. Pride is easy. Humility is
difficult; it is no exaggeration to say
that it takes a considerable amount of
courage to be humble. It is unlikely
that you will encounter someone who
is humble and considers herself to be a
“self-made” person, because humility
will compel her to acknowledge the
sustenance and assistance she has
received from others. Humility will
not countenance ingratitude or
self-aggrandizement, but neither
does it require self-mortification or denunciation. Humility
enables one to be submissive
to legitimate authority, but it

HUMILITY IS
A S T E A D Y S TAT E
OF CHARACTER
T H AT I S N O T E A S I LY
M O V E D, W H E R E A S
WHEN ONE IS OUT
OF BALANCE . . . HE IS
L I K E LY T O S W I N G
D E S T R U C T I V E LY
BETWEEN EXCESSIVE
AND DEFECTIVE
EXTREMES.
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does not require subservience to illegitimate authority.
Humility also denotes an attitude of
open-mindedness and curiosity, a willingness to learn, reassess, and change.
One who is humble can be persuaded
that his conclusions are wrong; that
his perspectives are limited and
should be broadened; that his settled opinions merit reconsideration. One who is humble will
possess a quiet confidence that is
capable of learning and reassessment, because he is not defensive
or insecure. What is more, one
who is humble will seek the
insights and viewpoints of others, because he will not have
an unwarranted confidence in
the power of his own intellect
or the rightness of his every
conclusion. One who is humble will have the capacity to
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Addressing the Justice-Mercy Paradox

Like humility, justice and mercy are
virtues of character that lie in a mean, and
one’s commitment to justice or mercy
can be both underdone and overdone. At
first this suggestion may seem counterintuitive, for it may not immediately be
apparent that someone can be too just or
too merciful. But justice lies in a mean
between injustice (a complete disregard for
what is just) and vengefulness (an overwrought obsession with justice). To put
it another way, someone who is unjust
has too little commitment to being just,
and someone who is retributive or vengeful has too much commitment to being
just and may become consumed with

D I F F I C U L T

be surprised by an argument
or insight that causes him
to rethink long-held opinions
or favorite theories. Humility
does not imply soft-headedness or intellectual weakness,
although the learned and mentally acute are particularly susceptible to being prideful.
Judges and Humility. Judges
are more likely to err on the
side of having too little humility than too much.18 This is likely
to be the case regardless of the
judge’s gender, race, or other personal characteristics. The temptation to be prideful is based upon
the judicial role, not upon the individual judge’s status. A humble
judge will be better able than a
prideful judge to navigate the treacherous shoals that lie within and
between the virtues of justice and
mercy. A humble judge may not be
able to do both justice and mercy on a
particular occasion, but a judge with the

8

attributes of being both just and merciful
will be better able to determine the appropriate course in the circumstances of that
particular case.

T O

D I F F E R E N T I A T E

a perverse preoccupation with justice.
Something similar is the case with respect
to mercy. One who is insufficiently merciful will be unmerciful, hard-hearted, or
cruel, and one who is overly merciful will
be permissive, indulgent, or lenient. One
can err in having an insufficient commitment to justice or mercy as well as an
excessive and inappropriate commitment
to justice or mercy.
But, if it is true that both mercy and
justice are virtues that lie in a mean, how
is one to know that she has struck the
proper balance between the extremes
within each virtue? And perhaps more
problematic, how is one simultaneously
to evaluate and do service to both the
virtue of mercy and the virtue of justice?
What looked like a difficulty of evaluating, reconciling, or balancing the
demands of justice versus mercy is in
reality an even more complicated problem because it involves additional conflicts between having too much or too
little of a commitment to either justice
or mercy.

Humility and Justice. Humility helps to
resolve the tension within justice. As
noted, justice is a virtue that lies in a
mean between being unjust and being
vengeful or retributive. One who is humble is less likely to be unjust. If one is
humble, it is difficult to be unjust, because
irrelevant differences between oneself and
others are perceived to be small. One who
is humble is able to recognize that roles
could be easily reversed if fortuities
of birth, opportunity, economic status,
race, gender, or nationality, among other
grounds for differentiation, were otherwise. Thus, for one who is humble, it is
more difficult to differentiate between us
versus them. And it is usually in the soil
of perceived differences that the seeds of
injustice are planted and cultivated.
One who is humble is also less likely
to be vengeful or retributive. Feuds and
ancient hatreds are built upon cycles of
action and reaction, where each side is

differentiation.19 The importance of rejecting artificial or irrelevant differences
between people is at the core of the
Biblical doctrine that we are all children
of God, created in his likeness. The
importance of rejecting false differences
between people may also partly explain
the emphasis placed upon humility in the
scriptures.
Humility is also a bulwark against
overdoing mercy and becoming permissive or indulgent. Being overly merciful
may be a result of identifying too thoroughly with only one of the points of
view that needs to be considered. An
indulgent parent (or more likely, grandparent) may identify too thoroughly with
the child’s perception of his interests.
Similarly, an indulgent judge may identify
too thoroughly with a defendant in a
criminal case, disregarding the interests of
the victims or society at large. One who
is humble is better able to avoid overidentification with a single point
of view.
Pride exerts an almost irreB E T W E E N
U S
V E R S U S
T H E M.
sistible force driving one from
the middle ground where the
virtues of justice and mercy are
constantly responding to the bad deeds
found. Pride fosters injustice by feeding
perpetrated by the other side. Grievances
one’s perceptions of the differences
are mutual and often run deep, but absent
between oneself and others; it also nurhumility, the wrongs can easily be viewed
tures vengefulness by inducing one to
as resting entirely with the other.
refuse to see fault in oneself or see things
Humility enables one to acknowledge
from the points of view of others.
that fault lies partially—perhaps even
Similarly, pride breeds mercilessness,
equally or predominantly—with oneself
because it seduces one to view others as
or one’s people.
so different, inferior, or evil that they do
Humility and Mercy. Humility plays a
not merit mercy; it also fosters permissimilar role in becoming merciful, in striksiveness and leniency by encouraging
ing a balance between being merciless or
one’s distaste or unwillingness to accept
hard-hearted at one extreme and permisor be bound by external authority.
sive or indulgent at the other extreme.
Synthesizing or Mediating Justice and
The relationship between humility and
Mercy. Not only is humility the key to
overcoming mercilessness is similar to the
striking the appropriate balance within
relationship between humility and injusthe virtues of justice and mercy, it is the
tice. If one is humble, one is less likely to
key to synthesizing or mediating between
differentiate inappropriately between perthe competing claims of justice and
sons. It is much easier to be merciful
mercy. As noted earlier, the demands of
to someone who one perceives to be simijustice are often incompatible or cannot
lar to oneself. Studies of the Jewish
be reconciled with the demands of mercy.
Holocaust have taught us that genocide
This conflict is illustrated by the controbecame possible only when perpetrators
versy that, at least occasionally, arises
ceased to view their victims as truly
between duty (which may represent the
human—an extreme form of inappropriate
dictate of justice) and conscience (which

may represent the dictate of
mercy). Humility helps to
defend against erring on the
side of being overly concerned
with justice, or having an inappropriate devotion to duty. A
judge who is prideful will be more
likely to cling stubbornly to his
notions of duty, even when doing
so results in tremendous injustice.
Humility also serves as a check
against acting in a way that is inappropriately merciful. A humble judge
will empathize with the parties before
him, be they the plaintiff and the
defendant in a civil suit, or the defendant and victim or society in a criminal
case. More important, humility will give
the judge a motive to empathize with
each of these parties. The judge may
have a predisposition to empathize with
one side or the other, but a judge who is
humble will not stop with that predisposition, but will empathize with each of
the contending parties.
Do We Want Humble Judges?

The answer to the question “Do we
want humble judges?” should be a
resounding yes, although it is unlikely
that a survey of literature by and about
judges concerning the judicial role would
lead us to suspect that this is the case.
Scholarly analyses of judges and judging
do not contain much serious consideration of humility as an important
character trait, although humility is
occasionally included on laundry lists
of judicial virtues. Acknowledgments
of the value of humility in judges are
found primarily in retirement tributes
and judicial investiture speeches.
I have suggested that humility is
an important attribute of character
because it helps one become more
merciful and just, and enables one
to better strike an appropriate balance within and between these
two virtues. This is the primary
reason why we should want
judges who are humble. While
this alone, in my view, would
justify our placing a much
higher value on humility
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than we currently seem
do, there are a number
additional reasons why
should value the virtue
humility in judges.

to
of
we
of

Relationship to Sources of
Authority. A humble judge will
have a better understanding than a
prideful judge of her role within the
legal system and will have an attitude (not of subservience, but) of
respect for the sources of authority
that constrain and guide the judge’s
behavior. The types of authority that
should constrain judges are numerous
and include constitutions, statutes,
precedents, rules, and regulations. Text,
history, and tradition should each constrain judges. Of course, none of these
sources, singly or together, answers
every question a judge will face; and the
answers they suggest may conflict.
Furthermore, judges who are humble will
not necessarily agree on the proper application and implications of relevant
sources of authority. But judges who are
humble will understand that their authority and legitimacy is closely tied to their
obligation to interpret and be guided by
the relevant authoritative materials and
institutions. When authoritative texts or
precedents are on point, a humble judge
will be more inclined to be attentive to
those authorities, while a less humble
judge will be more inclined to find some
ground, strained or not, to distinguish
the present case in order to implement
her own vision of what is right. A prideful judge is more likely to act as if she is
the source of her own authority, or
that her position alone empowers her
to make decisions, guided primarily
by her own knowledge, erudition,
learning, and reasoning. A prideful
judge may mistakenly believe that,
having survived the political battle
to secure confirmation or election,
she has a duty to serve the political
ends of allies who helped her
secure appointment.
Attitude Toward Revolutionary
Change. A humble judge is also
less likely than a prideful judge
to be enamored of revolutionary change. Yale Law School

10
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Dean Anthony T. Kronman has suggested
whereas a humble judge is more likely to
that “[t]he law accords the past an authority
remain faithful to the priestly role of
that philosophy does not—an authority
interpreting and following the law.25
which indeed is incompatible with the
Ironically, while a prideful judge will feel
independent spirit of all philosophical
inclined to elevate himself to being a
reflection.”20 This deference to the past is
prophet, humility is one of the cardinal
explicitly manifest in the doctrine of precevirtues that God seeks in actual prophets.
dent and makes the law in an important
For this reason, prideful, self-anointed
sense a fundamentally conservative institujudicial prophets are a particular hazard.
tion. Recognizing the value of precedent
Proclivity to Abuse Power. Judges wield
and tradition is not so much an ideology as
enormous power and, as has often been
a propensity, what Michael Oakeshott has
observed, power tends to corrupt.26 This
called “a disposition appropriate to a man
is true for petty bureaucrats as well as for
who is acutely aware of having something
kings and presidents. The temptation for
to lose which he has learned to care for.”21
judges to abuse their authority is espeA judge with such a disposition might be
cially acute, given both the trappings and
more inclined to employ what Alexander
reality of their power, in court and in
Bickel called the “passive virtues,” such as
chambers. In court, judges wear robes,
withholding judgment based upon docsymbolic of a sort of secular priesthood,
trines such as ripeness, political question,
and are addressed as “your honor.”
and standing, or by dismissing an appeal for
Everyone stands when a judge enters the
want of a substantial federal question, or,
courtroom, and advocates stand when
in the case of the Supreme Court, by denyaddressing a judge. Judges wield a gavel,
ing certiorari.22
which is used to silence others. Judges are
Avoiding the Seduction of
Judicial Activism. Following
the law places a judge in a
H U M I L I T Y A I D S D E L I B E R AT I O N A N D C H O I C E B Y
role that is, in large part, clerical, where he labors largely
as a functionary, applying
and implementing the law.23
To be sure, the volume, variety, and comalso accustomed to people ceasing speech
plexity of the issues that a judge encounwhen they interrupt and to people laughters makes his work difficult, but the
ing at their jokes. Juries assume that the
judge’s primary task is to find and follow
judge is the smartest lawyer in the room,
the law. Analysts of the work and role of
and they look to her for direction. Judges
judges tend to focus their attention upon
usually receive similar deference in chamthe Supreme Court, which obscures the
bers, where their primary interaction is
primary role of judges of following and
with secretaries, who sit in a vertically
implementing existing law. Fidelity to
subordinate professional role, and with
role, following the law, is less exciting and
law clerks, who are professional neosometimes less gratifying than creating
phytes who have just finished law school
new law, finding laws unconstitutional, or
and have little knowledge of or experideclaring new rights. Prideful judges are
ence in the law. In this milieu, with the
more likely to be seduced by the temptatrappings of power and prestige, it is easy
tion of judicial activism, the invitation to
to understand how a judge might become
go beyond the judicial role. Similarly, a
prideful. And a prideful person is much
prideful judge is less likely to have a skepmore likely than a humble person to
tical disposition, never doubting that he
abuse whatever power, real or supposed,
knows best. To put it another way, some
that she has. And judges wield real
judges would rather be prophets than
power. As Robert Cover once explained,
priests.24 Prophets declare God’s law,
“Legal interpretive acts signal and occapriests try to interpret and apply it. A
sion the imposition of violence upon othprideful judge is much more likely to
ers: A judge articulates her understanding
imagine himself as a judicial prophet,
of a text, and, as a result, somebody loses

his freedom, his property, his children,
even his life.”27 Such violence may be
justified, but its existence should not be
obscured or ignored. Given the inseparability of thought and action—of the word
and violence—inherent in a judge’s work,
it should be easy to sense why we should
care deeply about whether our judges are
humble or prideful.
Treatment of Parties. Judges who are
humble are more likely to adopt a
respectful attitude toward the parties who
appear before them. Some judges are bullies. As on the school playground, bullies
are often insecure. Other bullies just dislike those who are weak, and many parties before judges by definition are in a
position of weakness. Other judges are
impatient. Observing the dynamic of
appellate arguments, I have often been
surprised by how rude some—but by no
means all—judges are to the attorneys
arguing cases before them. Questions are
asked gruffly; lawyers are interrupted

prior positions or admit they were wrong.
Needless to say, we do not want judges
who are uncertain of their conclusions,
feel a need for constant reassessment, or
are racked with doubt about every ruling or decision. Nevertheless, we also
do not want judges who are incapable
or unwilling to reconsider prior conclusions, cannot admit they were
wrong, or even acknowledge (at least
to themselves) that someone else
(including the advocates before
them) might know more than
they do about a question of law.
Conclusion

Humility facilitates becoming more just and more merciful; it also aids deliberation
and choice by one who is just
and merciful, who is trying
to determine the appropriate
course of action in a particu-

O N E W H O I S J U S T A N D M E R C I F U L , W H O I S T R Y I N G T O D E T E R M I N E [ A N ] A P P R O P R I AT E C O U R S E O F A C T I O N .

before speaking the first sentence of their
answer; different questions are posed with
a tone of derision.
This is not to say that oral arguments
should be tame affairs, nor is it to say that
a humble judge will not ask difficult questions or vigorously pursue the implications of a line of thought. Pointed
questions are not only warranted but
essential. Time for oral arguments is limited, so lawyers occasionally have to be cut
off. And some lawyers need to be reprimanded for using tactics that are misleading or disingenuous.
Willingness to Reassess Previous Positions.
Judges must take definite positions on complex issues, often very quickly. Because
those conclusions and the reasons supporting them are public, and often written
down in formal judicial opinions that
become a matter of record and form precedent that is binding upon that judge and
other judges in the future, judges are in
a position where it is difficult to reassess

lar situation. For these reasons, humility is a virtue of
character that we should especially seek and value in judges.
I do not have tremendous
confidence in my ability to convince the truly skeptical—certainly not the cynical—that
humility is a virtue of character
that we should value. When
Micah identifies justice, mercy,
and humility as the things God
requires, he declares, “He hath
shewed thee, O man, what is good.”28
The injunction to do justly, to love
mercy, and to walk humbly is not
intended as new news; it comes after
an indictment of the children of
Israel’s forgetfulness, as a request to
remember what they have already been
shown, to put into action the teachings
of prior prophets. For us, it is an invitation to open our eyes, to acknowledge
and practice what we already know.

Clark Memorandum

11

1. Assistant Professor of Law, J. Reuben Clark Law

5. The Jerome Biblical Commentary characterizes “this
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