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composing conflict

the lawyer as composer




Once in a very long while one encounters a
story or anecdote that 1s at once dispiriting
and inspiring—dispiriting in what it says
about us and inspiring in what it says about
what we may become. I had such an expe-
rience recently, reading a recollection of
President Gordon B. Hinckley. Speaking
in general conference in 1988, President
Hinckley, at the time First Counselor in the
First Presidency of the Church, recounted:

We live in an environment where there is much
of litigation and conflict, of suing and countersuing.
Even here the powers of bealing may be invoked. As
a young man I worked with Elder Stephen L
Richards, then of the Council of the Twelve.” When
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be came into the First Presidency of the Church, be
asked me to assist bim with a very delicate and sen-
sitive matter. It was fraught with most grave and
serious consequences. After listening to bim dis-
cuss it, I said, “President Richards, you don’t want
me; you want a lawyer.” He said, “I am a lawyer.
Idon’t want to litigate this. I want to compose it.”

As a lawyer—and even more as a law
professor—I am dismayed and somewhat
ashamed that when faced with such an
important and delicate matter, Elder
Richards’ instincts told him that a lawyer
would be the wrong person for the job,
since a lawyer reflexively would want to liu-
gate, creating dissension rather than har-

There are at least five senses of the word com-
pose that have significance for lawyers, includ-
ing (1) to end or settle a dispute, (2) to put
together, (3) to put into proper form or order,
(4) to bring about a condition of repose or
calmness, and () to create a literary, musical,
or choreographic work. This article has been
written in two parts. Part I focuses upon the
definitions relating to conflict resolution and
will discuss the first four designations of
compose. Part II, which will appear in the
next issue of the Clark Memorandum, will pro-
vide a more in-depth discussion of the mulu-
ple correlations between composing music
and composing law.

A > QUIETING CONFLICT

The definition of compose most obviously
suggested by President Hinckley’s story is
“to end or settle (a quarrel, dispute, etc.),”
“to deal with or act on so as to reduce to a
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minimum their differences,” “to arrange a
dispute, conflict of claims, etc., to settle,
adjust, arrange,” or “to arrange (any matter)

properly or successfully; to seccle.” Black’s

mony. Moreover, I was fascinated by the
use of the word compose. To my ear, the use
of this word in this context had an anu-
quated, unfamiliar ring,

Interest piqued, I surveyed several dic-
tionaries to try to figure out what Elder
Richards meant when he said he wanted to
“compose” the situation. The dictionaries
were filled with dozens of definitions of the
word compose, covering a surprisingly broad
array of meanings.*

In reflecting further upon this anec-
dote, I have become convinced that the idea
of secking to be a composer has significance
for lawyers on multple levels of meaning.
Several definitions of compose, including the
definition most likely intended by Elder
Richards, identify skills—indeed, traits of
character—that every lawyer should aspire
to possess, especially if we are to transcend
the role of hired gun or mercenary and real-
1ze our potential as healers and unifiers.

Law Dictionary defines a related concepr,
“composition with creditors,” as “[a]n agree-
ment, made upon a sufficient consideration,
between an insolvent or embarrassed debtor
and his creditors, whereby the latter, for the
sake of immediate or sooner payment, agree
to accept a payment less than the whole
amount of their Claims, to be distributed
pro rata, in discharge and satisfaction of the
whole.” In this sense, to compose is to mini-
mize differences, to end or settle a dispute,
to seek common ground among parties who
disagree about something.

For a lawyer, the impulse to create con-
flict and discord can be very great. Trial
lawyers are familiar with the thrill of victory
that comes with a favorable verdict, the
more so when the facts or law male the case
difficule. Many lawyers may feel a guilty
affinity with the Wall Street attorney who
confessed, “The greatest thrill is to win
when you are wrong.™ It is easy and seduc-
tive to view litigation, and to a lesser extent
a broader range of legal negouations, as a
zero sum game. Professor Leonard Pertnoy



has lamented the prevalence of prosecutors
who “are known only to seck convictions
and gain another notch on their gun belts.™
Voicing a similar concern, Judge R. J.
Gerber notes that, “In playing the adver-
sary role, the litigator may become an
amoral technician committed to winning
the adversary battle by any means at hand.™
Mahatma Gandhi described the destructive

effects of such a mind-set as follows:

I saw that the litigation, if it were persisted in,
would ruin the plaintiff and the defendant, who
were relatives and both belonged to the same city. . ..
(L]t might go on indefinitely and to no advantage
of either party. . . . In the meantime, mutual ill-will
was steadily increasing. I became disgusted with the
profession.”

Make no mistake, at times one needs a
lawyer who will skillfully, intelligently, and
relentlessly fight to protect one’s interests.
When we emphasize the peacemaking or
conflictresolving role of lawyers, we may do
so at the expense of our client’s interests.
There is a risk that lawyers can anoint them-
selves judge and jury when they seek to gen-
erate what they see as a fair or desirable
outcome, rather than vigorously defending
the rights and interests of their client. On
the other hand, striking a win-at-all-costs
adversarial posture can also undermine
rather than serve our clients’ interests.

Knowing when to litigate and when to
compose conflict is an important lawyerly
skill.* Former Chief Justice Warren Burger
observed, “One reason our courts have
become overburdened is that Americans are
increasingly turning to the courts for relief
from a range of personal distresses and anxi-
eties. Remedies for personal wrongs that
once were considered the responsibility of
institutions other than the courts are now
boldly asserted as legal ‘entitlements.” The
courts have been expected to fill the void
created by the decline of church, family and
neighborhood unity.”™ One can only imag-
ine that the tendency identified by Chief
Justice Burger has gotten worse in the 20
years since he spoke those words.

‘We may think that settlement is a tactic
appropriate to or reflective of a position of
weakness and litigation appropriate to a
position of strength. But this would be a
damaging oversimplification. Engaging in

good faith settlement efforts does not fore-
close the possibility of aggressive litigation,
and liugating aggressively will sometimes
put one in a stronger position to effect a
favorable settlement. But an obsession with
tactics and winning may pose an obstacle
for the lawyer seeing and sensing opportuni-
ties to compose a conflict.
Karon O. Bowdre has urged,

Attorneys should once again embrace the traditional
role of “bealers of buman conflict,” of peacemaking.
Sometimes the best approach for the client would be
to acknowledge ber part in the conflict (every dispute
bas two sides), accept responsibility and apologize.
For anotber client, the best counsel may be to over-
look a wrong instead of destroying a relationship, or
to practice true forgiveness. To lead our clients to
points of confession and forgiveness, we must belp
them see people and relationships as more important
than always exercising all our legal rights.'®

Abraham Lincoln had the following advice
for lawyers: “Persuade your neighbors to
compromise whenever you can. Point out to
them how the nominal winner is often a real
loser—in fees, expenses, and waste of time.
As a peacemaker, the lawyer has a superior
opportunity of being a good man.™”

B > PUTTING TOGETHER

Another meaning of the word compose is
“to put together, make up. To make by
putting together parts or elements; to
make up, form, frame, fashion, construct,
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produce.” Related meanings include “to

make up of disparate parts or elements,™
to “constitute,”™ and “to form by putting
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together; fashion.”™ Composition is the cre-
ative process of putting together disparate
elements, to fashion or construct an end
product.

Lawyers have many opportunities to
bring people together. Judge Ralph Mabey
has suggested that lawyers can serve as uni-
fiers, bringing parties together who may
not know or trust each other into mutually
beneficial relationships.** Judge Mabey
explains, “Take the example of two parties
who are entering into a contract. They've
got different interests. One wants to sell
high, the other wants to buy low. One
wants to sell for cash, the other wants to
buy on terms. The contract laws of this
country allow them to be brought together.

... They are unified and enabled to work
together for their separate interests—uni-
fied by the law. . . . If the purpose of the law
is e pluribus unum, then the purpose of a
lawyer 1s to effect e pluribus unum.”

The ability to bring together disparate
elements is also evident in lawyers skilled at
putting together complex business relation-
ships such as large project finance transac-
tions.** Many lawyers are adept at creating
complexity out of what appear to be simple
situations; a far more uncommon skill is the
ability to create simplicity out of messy and
complex situations.”

Lawyers can also bring people together
by creating relationships with clear expecta-
tions and obligations, foreseeing likely points
of tension or difficulty, and planning ways
to address them. According to Edward D.
Re, “[L]awyers must appreciate and expand
their role as counselors. As counselors,
lawyers can play a crucial role in avoiding
controversy and litigation. Effective counsel-
ing minimizes the likelthood of conflict
between parties by stabilizing relationships
and promoting understanding and coopera-
tion. Lawyers as counselors, in the words of
Chief Justice Burger, provide the ‘solvents
and lubricants which reduce the frictions of
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our complex society.

C > CREATING COHERENCE

A third, closely related, definition of compose
1s “to put into proper form or order; to com-
pose laws into a coherent system.”” The
Oxford English Dictionary includes the defini-
tion “to put together (parts or elements) so as
to make up a whole; spec. in artistic use, to
arrange artistically the elements of a land-
scape or painting.”* To the idea of bringing
disparate elements together, this definition
adds a sense of creating a proper fit, unity,
and coherence. A beautiful composition not
only brings together a variety of compo-
nents, it brings them together in a way that
creates a sense of balance, wholeness, and
integrity. Just as a painting can be skillfully
composed, a legal argument can be crafted
in such a way that it has persuasive force.

A lawyer composes in this sense when
he finds unity or coherence in a line of cases,
creating a justification for a desired out-
come. In an introductory text on legal rea-
soning and writing, Professor Richard K.
Neumann, Jr., notes:
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To turn [a bundle of cases| into a unified whole,
[the lawyer| must step back and ask [himself]
what, under the surface, the cases really bave in
common. [The lawyer| must identify the threads
that appear . . . tie the threads togetber, and organize
the analysis around the threads themselves (rather
than around the individual cases). The [judge]
cares more about the threads than about the cases,
and an individual case is important only to the
extent that it teaches something about the thread.*

Trial lawyers compose in this sense when
they strive to create a coherent story, or “the-
ory of the case,” that accounts for a disparate
and complex set of facts. Lieutenant Colonel
James L. Pohl describes this form of compo-

sition, stating,

Accurately developing the proper theory of the case
is the most critical aspect of trial preparation
because the theory drives every aspect of every
stage of the trial. [1t] is the destination for the case.
All evidence, objections, questions, and every
other part of the trial presentation must support
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the theory. . . . [The theory] is the emotional or
equitable “book” that convinces. . . . The theory of
the case as a unifying theme assists not only in pre-
trial preparation but also in making decisions dur-
ing the beat of battle itself. . . . [Developing a
proper theory of the case] leads to an inte-
grated, cobesive presentation to the factfinder®

Artistic composition depends upon a
good eye for how things fit together into a
portrayal that is pleasing. One hallmark of
great art is that it has a sense of unity
and harmony. When looking at an artis-
tic masterpiece, such as a painting by
Caravaggio or Vermeer, we are often struck
by the sense that every element of the com-
position is where it belongs, a characteristic
that the artist Frank Stella has described
as Caravaggio’s “overwhelming, invented
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coherence.”™ Stella notes, “We have a
notion that naive or bad art breaks down
into parts that are irrational, unable to add
up to a sustainable whole. . . . In great arc all

the relationships sparkle, radiating coher-

ence.” Expressing a similar sentiment, the
artist Hans Hofmann has said, “My ideal
is to form and to paint as Schubert sings
his songs and as Beethoven creates a world
in sounds. . . . Pictorial homogeneity of the
composition—plastic unity—is developed
by lawfully governed inner necessities.
From this derives the rhythm, the personal
expression in the work.™

Speaking of the lawyer’s role in creating
coherence out of apparent confusion, musi-
cian and lawyer Daniel Kornstein strikes a
similar note:

To be sure, law often seems chaotic and confused,
an incomprebensible and incoberent welter of
apparently contradictory and ever-changing rules,
traditions, and practices. The confusion is beight-
ened by the increasing number and complexity of
laws reaching into every corner of our lives and
made necessary by improving technology and
changed social policies. And yet, despite this appar-
ent cacophony of laws, there may well be mysteri-
ous barmonies, rhythms, and relationships to be






discerned. [Lawyers must] bear the “music of the
laws™—to see the interconnectedness of apparently
unrelated legal phenomena

This definition’s emphasis on putting
things in their proper place also accentuates
lowly craft skills such as visualizing, plan-
ning, and drafting, seemingly mundane
obsessions such as accuracy and precision,
and important virtues such as integrity.* As
a young transactional lawyer at a large met-
ropolitan firm, I sometimes felt like a well-
paid proofreader. Getting it right—whether
you are working on a prospectus for the
sale of securities, a contract, or a stock cer-
tficate—is an absolutely essential skill for
a young lawyer. An accomplished lawyer
friend of mine is fond of telling young asso-
ciates that the key to being a good lawyer is
to realize that the first 9o percent takes 9o
percent of the time, and the last 10 percent
takes 9o percent of the time.

D > ENGENDERING REPOSE

A fourth definition of compose is “to
bring (the body, mind, or emotions) to a
condition of repose, calmness, etc.; calm;
quiet,™ “to free from agitation: calm, settle,”
* “to adjust the body or mind to any atu-
tude, esp. that of repose; to calm or quiet
disturbance,”” “to address or dispose (esp.
the mind, oneself) calmly and collectedly to
or for an action or state, or to do some-
thing,”** or “to set in proper order, or in a
position of rest; to arrange, adjust; e.g., to
set (the body) in the posture of sleep or
repose.”¥ This sense of the word is captured
in the curt directive: “Compose yourself!”
And as we all know, sometimes it is no easy
task to pull oneself together, let alone to help
someone else do so.

Some lawyers seem to be expert in creat-
ing and fostering contention and agitation.
Others, whether in negotiations or in litiga-
tion, are able to create a sense of calmness. *°
The renowned lawyer Arthur Liman con-
fessed that “[t]rial craft and crial work always
brought me, I admit, a great personal ‘high,’
the testing period that, for the lawyer,
demands the most intense concentration,
vigilance, and control. But it is in that other
function, that of counselor, that I think the
lawyer may well perform his highest service.”*
Liman notes that clients are often fearful
and vulnerable when they find themselves in
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need of the help of lawyers. “Behind my
desk,” Liman explains, “hangs a 19th-century
Old Testament sampler that [my wife] Ellen
found for me in a flea market. It is from the
Book of Isaiah, and it reads, ‘Fear Thou Not,
For I Am With Thee. To me, the quotation
expresses perfectly what every lawyer should
strive for in the lawyer-client relationship.”+
One of the great services we can provide our
clients is to be with them in times of distress
and need, to serve and help them, and to
help create a sense of calmness, peace, and
reconciliation.

Composing Conflict
I am convinced that there is an important
lesson for lawyers in the fact that when
Elder Richards needed someone with
extreme tact, good judgment, imagination,
and a desire to find a creative and healing
solution to a difficult and delicate problem,
his instincts told him he did not want a
lawyer, since the goal was to compose the sit-
uation. President Hinckley describes what
happened next:

We directed our efforts to that end, and won-
derful results followed. Money was saved, much of it.
Embarrassment was avoided. The work was moved
forward without fanfare or beadlines. Wounds were
dlosed. The healing powers of the Master, the princi-
ples of the gospel of Jesus Christ, were invoked in
a delicate and difficult situation to compose what
otherwise could have become a catastrophe.

As a profession we should be troubled if
reasonable people facing similar situations are
justified 1n believing that a lawyer 1s exactly
the wrong sort of person for dealing with
tasks of unusual complexity and sensitivity.

The biggest challenge facing lawyers is to
avoid settling for what Bruce Ackerman has
described as “a self-trivializing conception of
lawyering.”* Professor Ackerman maintains,
“The challenge is to build a life in the here
and now—one worthy of ourselves, our fel-
low citizens and the law itself. Easier said
than done. And many of us will fail in the
attempt.”* I do not mean to suggest that con-
ceiving of the lawyer as a composer exhausts,
or even best captures, what it means to be a
lawyer. Lawyers have many roles, and there
are multiple ways of conceptualizing the
lawyer’s work.* But having what Karl

Llewellyn called “situation sense” is some-
thing that great lawyers have in common.¥
And a lawyer with situation sense will have,
among many skills, those captured by the
word compose—understanding when and how
to settle conflicts, how to bring together var-
ied and disparate parts and parties, how to
create coherence and bring things into proper
form, and how to engender repose, soothe
agitation, and quiet volatile situations.

The most common meaning of the word
compose, of course, is to create or formulate a
piece of music. This sense of the word might
seem particularly distant from the work of
lawyers. In the second part of this article,
however, I will suggest that there are impor-
tant lessons that lawyers can learn from the
art and discipline of composing music.
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