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Gratitude
Thank you, Dean Smith, and thank you, Cole, for that lovely introduction.
No one gets to a day like today without having a long list of people to thank. At the top of my list
are my parents, Gilbert and Virginia Scharffs, who each passed away during my time teaching at
BYU Law School. One of my early memories is of wearing my father’s graduation mortarboard
when I was six years old, on the day my dad received his PhD and my mother her Master’s
degree from BYU. They were pleased when I came to teach at BYU Law School, and I know
they would be proud of me on this day.
I’m also deeply grateful to my family, Deirdre, for being a wonderful partner and friend, and for
her unstinting support. And I’m grateful to my children, Elliot, a BYU Senior, Sophie, who just
returned from a mission to Taiwan and soon to be a BYU Sophomore, and Ella, a senior at
Timpview, and soon hopefully to be a BYU Freshman. Add to that Deirdre’s teaching in the
BYU Art History Department, and it is fair to say that this boy, who grew up cheering for the
Utes, and his family, are firmly a BYU family now.
I’m grateful to be a part of the BYU Law School enterprise – the grand experiment of striving to
become a world class Latter-day Saint law school, with world class people, world class teaching,
world class events, and world class scholarship, all done while studying the laws of men in the
light of the laws of God.
I’m grateful to the Deans with whom I’ve served here at BYU – beginning with Reese Hansen,
followed by Kevin Worthen, Jim Gordon, Jim Rasband and Gordon Smith, and to my faculty
colleagues. Thanks to our administrative assistant, Anne Apuakehau for the beautiful lei.
I express appreciation to the committee that selected these chairs, and pledge to strive to become
worthy of this recognition.
© Brett G. Scharffs 2018. Copying of this article for noncommercial purposes is allowed. For any
additional permissions to reproduce this article please contact Brett Scharffs at BYU Law.
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I also honor Cliff Fleming and Fred Gedicks, longtime holders of BYU Law School Chairs, as
well as Kif Augustine-Adams and Christine Hurt whose chairs we have celebrated already this
fall.
I’m grateful to my former colleague, Thomas Morgan, who was the first occupant of the Rex E.
Lee Chair. As a new faculty member, he gave me some of the best advice I ever received about
trying to become a successful scholar: “Find an interesting argument,” he said, “and insert
yourself into the middle of it.”
I’m also grateful to my colleague David Thomas, who next held this chair. He taught me you
don’t have to be rude to be rigorous, a lesson I suspect my students wish I’d learned better than I
have.1
I believe I’m the first professor hired at the Law School who never met Rex E. Lee, but his son
Tom and I began our teaching careers together at BYU on the same day twenty years ago. I love
the legend and lore of Rex E. Lee and am deeply honored to sit in a chair that bears his name.
He was not only the founding Dean of this Law School and a beloved president of this
University, he was also widely regarded as the premier Supreme Court advocate of his
generation, who argued 59 cases before the Supreme Court. The term “10th Justice” was often
applied to him, in recognition of his stature at the Supreme Court, and I love the tribute paid to
him at a conference held here at BYU focusing on the office of Solicitor General. In discussing
the secret to his success as an advocate, one person observed, Rex E. Lee did not view his job as
primarily being one of persuading the Court to his position, but rather as one of helping them
solve a difficult problem with which they were faced.
The Character of Legal Reasoning
Most of my work at the Law School these days focuses on freedom of religion (and I am deeply
grateful to my senior partner, Cole Durham, and all of my colleagues at the Center), but my early
articles as a law professor were about the character of legal reasoning. My first article was about
humility, and I argued, citing the Old Testament prophet Micah that in addition to being just and
merciful, humility was the most important virtue of a good lawyer.2 I also wrote articles about
the incommensurability of values and the implications of this plurality for legal judgment.3
Next, I wrote an article, Law as Craft, which Cliff Fleming in his role as Associate Dean used to
call my “law as knitting” article.4 There I argued that lawyers should adopt the attitudes towards
our craft that master craftspersons such as carpenters, potters—and yes, quilt makers and
knitters—bring to theirs.
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This series culminated in an article called, The Character of Legal Reasoning, in which I argued
that legal reasoning and judgment is best conceptualized as lying at the intersection of three ideas
that were at the heart of Aristotle’s practical philosophy: craft, rhetoric, and practical wisdom.5
Today, I’d like to return to the themes of that article and try to rearticulate and develop further a
pair of propositions—that good judgment lies at the heart of being a good lawyer or judge, and
that the path to fostering good judgment lies in traveling the roads that will help us develop the
virtues of being a responsible rhetorician, a master craftsperson, and a person of practical
wisdom.
I will argue that the cardinal virtue of rhetoric is honesty, the cardinal virtue of craft is integrity,
and the cardinal virtue of practical wisdom is trust or being trustworthy. Thus, it is in cultivating
these virtues—honesty, integrity, and trustworthiness—that lawyers (or any of us, really) have
the best chance of developing the character of having good judgment.
Monism, skepticism, pluralism
I’LL BEGIN with a brief detour (so please bear with me) into philosophy.
How we carve up the world tells us at least as much about us as it does the world. With that
caveat, from a certain perspective the history of legal theory can be viewed as a struggle for preeminence among three broad approaches, which we might label monism, skepticism, and
pluralism.6
Monism aspires to a strong type of theory that provides a determinate methodology to guide
reason and deliberation in a systematic way towards finding or achieving “right” answers to legal
questions.
Skepticism is usually a response to strong theory, and questions the ability of reason to generate
right answers to difficult legal questions. Skepticism often manifests itself in various forms of
romanticism that despair at the possibility of being right when it comes to questions of legal
interpretation, and advocates substitute values to reason such as politics, identity, authenticity, or
status.
In response to the contest between strong and weak theory, pluralism emerges as a pragmatic
alternative, which usually focuses on consequences of legal decisions and interpretations; for the
pragmatist the goal is to predict and control legal outcomes, and it is often drawn to various
forms of utilitarian empiricism.
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Imperial theory
MONISTIC THEORIES have strong views about the correct method or approach to be utilized in
legal and judicial reasoning. Such imperial theories travel under labels such as originalism
(focusing on speaker’s or speakers’ intent),7 formalism (focusing on the original or ordinary
meaning of legal texts),8 and positivism (focusing on conventional meaning of authoritatively
enacted law).9 But imperial theories, as I’m using the term, also include theories such as law and
economics (focusing on utility or efficiency)10 and many philosophical approaches to legal
interpretation, including natural law (focusing on right reason)11 and constructivist theories such
as Ronald Dworkin’s view of law as developed in Law’s Empire (focusing on fit and
philosophical justification).12
Many of these schools of thought define and explain themselves in opposition to each other. But
for all their differences, what these approaches have in common are well defined methodologies
for interpreting legal texts and deciding cases, and strong claims about there being verifiably
correct answers to most, if not all, interpretive questions. To be sure, these approaches give very
different “right answers” to questions of legal interpretation and analysis, but they aspire to give
and claim to provide right answers with a high degree of certainty.
In the imaginative terminology adopted by St. John’s law professor Marc DeGirolami, this style
of theory is “comic,” in the sense that there are “happy endings” that emerge out of even the
most tangled and difficult interpretive scenarios. As Professor De Girolami explains,
A comedy moves from sorrow to joy. Its aim is to take an existing chaos and to
order it through and through – to give it a satisfying and intimately worked-out
architecture. In a comedy, everything falls into its proper, collision-less place – a
place in which a problem that at first seemed intractable has been fully worked
out, completely resolved, with the result that the human condition has progressed
and been improved.13
Imperial theories seek such satisfying conclusions. As DeGirolami notes, “The avatar of comic
legal theory is the famous legal and political philosopher Ronald Dworkin,” who explains its
core creed as follows:
It is in the nature of legal interpretation – not just but particularly constitutional
interpretation – to aim at happy endings. There is no alternative, except aiming at
unhappy ones. . . . Telling how it is means, up to a point, telling it how it should
be. . . . That is a noble faith, and only optimism can redeem it.14
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Imperial theories, in their quest for rationality and order, are deeply committed to the search for
correct answers.
Romantic anti-theory
IN STARK CONTRAST with imperial theories, romantic approaches to legal interpretation are in a
sense deeply anti-theoretical—they are suspicious and distrustful of robust claims about
“objective” or “correct” legal interpretations. Such outlooks are not romantic in the sense that
they are about love, but rather in the classical sense that the judge or interpreter of legal texts is
like a romantic hero who faces an impossible task against impossible odds. Uncertainty swamps
certainty. Romantic approaches reject enlightenment values such as systematic rationality and
the desire to turn law into a science; they emphasize instead ideas like emotion, status, identity,
imagination, and creativity.
A number of different approaches to thinking critically about the law are romantic in this sense,
including legal realism (which focuses on facts in concrete cases, the ubiquity of judicial choice,
and on understanding law principally in terms of predicting adjudicative outcomes),15 critical
legal studies (which focuses on the political priors and social biases of judges),16 and related
theories such as critical race theory17 and feminist theories of law.18 Such systems of thinking
sometimes travel under labels such as deconstructionism,19 post-structuralism,20 and postmodernism.21
Romantic theories are deeply suspicious of grand theoretical claims (although they sometimes
make such claims themselves). Romantic theories question the ability of reason to generate
“right” answers to difficult legal questions. Indeed, romanticism often despairs at the possibility
of being right when it comes to questions of legal interpretation. Advocates of romantic views
substitute values to reason such as politics, race, gender, identity, authenticity, and status.
In DeGirolami’s taxonomy, romantic approaches are “tragic,” as opposed to “comic,” because
legal interpretation inevitably follows a never-ending cycle of uncertainty and struggle; happy
resolutions are destined to be only mirages or deeply flawed temporary solutions that will reveal
their defects in time.
Professor DeGirolami explains, “A tragedy, by contrast, proceeds not from joy to sorrow, but
from struggle to unresolved struggle.” While comic theory “brings the intellectual and
psychological comforts of clarity, elegance, and system where an intolerable confusion is felt to
reign,” it does so at considerable cost—irreconcilable clashing values are flattened out “until
they are coherent but often unrecognizable.” Tragic theory, in contrast envisions plural and
incommensurable values that struggle “in perpetuity to avoid absorption and subordination by
others.” This means that decision-making cannot be “fully systematized” and that we will always
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experience “tragic outcomes, results that sacrifice important values whose loss cannot be
compensated by the triumph of others.” Clashes of important values are not “merely an
impediment to be pointed out and bypassed,” but rather a “permanent fixture of the human
condition.” For those with a tragic outlook, the best we can hope for, perhaps, is catharsis, a
heightened sense of ethical choice, and a deepened understanding of our mortal plight.
Logical fallacies and cognitive biases will be embraced by romantics, perhaps not by name, but
indirectly—fallacies will be re-characterized as tropes, motifs, or rhetorical flourishes, and
cognitive biases will be repurposed as heuristics, rules of thumb, and common sense. Experts
will exercise judgment in a blink of an eye, rather than by rationally applying rules, explicitly
considering evidence and reasons, or engaging in calculations.
Beyond pragmatism
PLURALIST THEORIES SEEK a middle ground between the grand pretentions of comic monistic
imperial theories and the pessimistic despair of romantic and tragic theories. Plural approaches
take two primary forms.
The first is pragmatism, which responds to the legalistic and rationalistic impulses of imperial
theory by focusing on the importance of context, the instrumental character of law, the absence
of foundations for formulating law as an exercise in sound logical reasoning, and the ubiquity of
alternative perspectives.22
Pragmatism became an influential philosophical movement in the late nineteenth century, led by
philosophers such as William James, C.S. Peirce, and John Dewey. Pragmatism draws
inspiration from figures such as Justice Oliver Wendell Holmes, Jr., and has found a powerful
contemporary advocate in the judicial-era Richard Posner. Posner defends legal pragmatism as
“the best description of the American judicial ethos and also the best guide to the improvement
of judicial performance—and thus the best normative as well as positive theory of the judicial
role.”23
The second variety of pluralism reaches back to an ancient concept, Aristotle’s idea of practical
wisdom. Its lineage runs through the eighteenth century Irish philosopher and statesman Edmund
Burke, the later work of early twentieth-century law professor Karl Llewellyn, Judge Learned
Hand and, more recently, Yale law professor Anthony Kronman.24
Professor Kronman begins his book, The Lost Lawyer, by lamenting what he sees as a crisis of
morale in the legal profession:
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This crisis has been brought about by the demise of an older set of values that
until quite recently played a vital role in defining the aspirations of American
lawyers. At the very center of these values was the belief that the outstanding
lawyer – the one who serves as a model for the rest – is not simply an
accomplished technician but a person of prudence or practical wisdom as well. . . .
Earlier generations of American lawyers conceived their highest goal to be the
attainment of a wisdom that lies beyond technique – a wisdom about human
beings and their tangled affairs that anyone who wishes to provide real
deliberative counsel must possess. . . . But in the last generation this ideal has
collapsed, and with it the professional self-confidence it once sustained.25
Practical wisdom insists that there are standards for what constitutes “good judgment,” although
defenders of practical wisdom struggle to articulate clearly what those standards might be.
Whereas pragmatism focuses largely on the predictive and consequential aspects of legal
judgments (replacing the question “Is it true?” with the question “Does it work satisfactorily?”),
practical wisdom focuses more on identifying the standards and components of good judgment.
Practical wisdom is the art, or perhaps craft, but in any event definitely not the science,26 of
exercising judgment well—a capacity that rests upon not just intellect, but moral character as
well.27
My goal is to offer a defense of this second more ancient branch of pluralism.
Philosophical counterparts
AS A SIDE NOTE, it is interesting to observe that there are philosophical counterparts, often
taproots, to these jurisprudential approaches. Legal monism follows enlightenment moral
philosophies that emphasize reason, objectivity and intelligence, such as Emanuel Kant’s
deontology and Jeremy Bentham and John Stuart Mill’s utilitarianism.28 Philosophical
romanticism rejects enlightenment rationality and scientific theories of morality, and focuses
instead on concepts such as freedom, creativity, imagination, empathy, and authenticity or being
true to one’s real self.29 Such theories often give priority to emotion over reason, the self over
science, and imagination and creativity over method and theory. Similarly, philosophical
pragmatism is a counterpart and source of legal pragmatism.30
Two of the primary nemeses of practical wisdom are rules and incentives, which are the building
blocks of imperial deontology (in its quest for a set of binding rules to govern morality) and
utilitarianism (in its quest for creating incentives that will coax good behavior out of utility
maximizing individuals). The other nemesis of practical wisdom is thoroughgoing subjectivism,
the calling card of romantic theories (with their goal of achieving authenticity).
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Aristotelian approaches to understanding legal reasoning and judgment are based upon much
broader Aristotelian conceptions of morality and ethics. Aristotle’s conception of practical
wisdom is deeply anti-imperial, rejecting monism in favor of the plurality of values, and placing
rules and incentives in a subservient posture to judgment. Exercising judgment for Aristotle is a
matter of virtue, of both character and intellect, rather than a matter of following rules or having
the right theory or set of incentives. But Aristotelian practical wisdom also rejects romanticism,
in believing that there are objective standards of success in matters of practical judgment, in a
strong commitment to reason as well as emotion, and by giving pride of place to the
trustworthiness of the person exercising judgment. Practical wisdom, unlike its more
contemporary counterpart, pragmatism, is not focused so much on the consequences of decisions
(although they are important) as on the characteristics of sound and wise judgment.
Components of intelligence
AS ANOTHER SIDE note, it is interesting that current social science understandings of intelligence
follow a similar pattern. For example, the prominent psychologist Robert Sternberg has
identified three different modes or components of intelligence.31 The first is what psychologists
commonly refer to as intelligence, as measured by IQ. The second is creativity. And the third is
wisdom, which Sternberg says is comprised of reason (analytical and logical problem solving
skill, recognizing similarities and differences, making connections and distinctions), emotional
intelligence (having sagacity, empathy, a concern for others, a willingness to listen and learn
from others, and being thoughtful and fair), and perspicacity (having the ability to see through
things, to read between the lines, and possessing intuition, as well as the ability to understand
and interpret information).32
Intelligence, as defined by Sternberg, is characterized by logic and rules and seems closely
related to imperial philosophical and jurisprudential theories.33 Creativity is closely related to
romantic philosophical and legal theories that emphasize emotion, imagination, and
authenticity.34 And wisdom, as described by Sternberg, is closely related to Aristotle’s
conception of practical wisdom.35
Upon reflection, it is not surprising that similar patterns are found in psychological,
philosophical, and legal thinking. One of the purposes of this article is to draw connections
between parallel lines of thinking in each of these fields of thought.
Institutional dimension
As my student Jordan Brimley (BYU JD candidate, 2020) observed, there is an important
institutional dimension to the “trifecta” of practical wisdom, craft, and rhetoric built into our
judicial system as well. We expect a judge to be trustworthy in his or her use of practical wisdom
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in adjudicating a dispute, a jury to have integrity in its craft of determining the facts of the
dispute, and the attorneys to be honest in their rhetoric while arguing the merits of either side of
the dispute. Each role can have a tempering effect on the others. The attorney is tempered by the
judge's authority to limit his or her arguments and by the jury's ability to discern any fallacies or
falsehoods in them. The jury is tempered by the attorney's ability to persuade using effective
appeals to logic, emotion, and character. The jury is also tempered by the judge's power to direct
a verdict or to rule notwithstanding the verdict. The judge is tempered by an attorney who can
demonstrate the judge's bias to the jury or who can appeal the judge's potentially faulty ruling.
The judge is tempered by the jury's role in applying the law to the facts and the power of
delivering a verdict. This power includes determining the law for the purpose of the dispute
when the jury senses a bias in the court.36
Theological dimension
My colleague Jack Welch also suggested to me that there is an important sense in which the
Mormon doctrine of the Godhead is also reflected in the grouping of practical wisdom, craft, and
rhetoric. God the Father, Elohim, is associated with phronesis, or wisdom, and merits our trust.
Jesus Christ, his son, is a craftsman, not just a carpenter during his mortal life, but also as creator
of the world, who lived a life of perfect integrity. And the Holy Ghost is the persuader, the
member of the Godhead who testifies honestly of truth. There is a remarkable reciprocity and
reinforcement that takes place among the three. These individuals each testify and bear record of
each other. As Jesus Christ put it in his visit to the Nephites recorded in 3 Nephi 11,
And this is my doctrine, and it is the doctrine which the Father hath given unto
me; and I bear record of the Father, and the Father beareth record of me, and the
Holy Ghost beareth record of the Father and me; and I bear record that the Father
commandeth all men, everywhere, to repent and believe in me.37
The institutional and theological dimensions of these concepts are quite profound and
worthy of further contemplation, and suggest there are deep structural connections
between practical wisdom, craft and rhetoric.
Living in the law
My hope is to provide an account of the key components of legal reasoning and rhetoric in an
effort to reduce the distance between reason and rhetoric, and between theory and practice.
This lecture’s title, After Theory, is an oblique reference to Alasdair MacIntryre’s plea a
generation ago in his book, After Virtue, to return to an Aristotelian understanding of morality.38
As MacIntyre explains:
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The rejection of the Aristotelian tradition was a rejection of a quite distinctive
kind of morality in which rules, so predominant in modern conceptions of
morality, find their place in a larger scheme in which the virtues have the central
place.39
While I am skeptical of grand theories and modern romantic anti-theories, I too, write from a
posture of concern about a social practice that in many ways has gone awry and is in a state of
disrepair. Whereas MacIntyre was concerned about moral philosophy, my concern is rather more
terrestrial: The everyday work of lawyers and judges.
I share Professor Kronman’s concern for the crisis facing the legal profession from the collapse
of our collective interest in and commitment to the ideals found in Aristotle’s idea of practical
wisdom, although I may not share the depths of Professor Kronman’s pessimism about the future
of the profession.
The cover of The Lost Lawyer captures this gloomy view. It is an 1838 painting, Portico of the
Temple Edfou, by David Roberts. A once-great temple is being buried by encroaching dunes of
sand. The fate of the edifice appears inevitable. The picture does not depict an effort of
excavation or an attempt to hold the sand at bay. Rather, there are a few lonely survivors who
erect small, flimsy tents upon the remaining visible wreckage of that edifice, and they huddle
around barely-visible fires for warmth. For Kronman, the lawyers committed to the ideals of
practical wisdom are in the same position of those remaining few refugees.
The original painting that appears on the cover of The Lost Lawyer hung on a wall in Professor
Kronman’s house—or at least it did when I was working as Professor Kronman’s research
assistant on the book twenty-five years ago. When I saw it, I was overcome with a wave of
sadness, which I quickly brushed off as a reasonably optimistic young law student on the
threshold of beginning my life’s work as a lawyer. Now, twenty-five years later, I am closer to
Professor Kronman’s soulful despair. But I do hope to engage, as I believe he was actually
engaged, in a project of excavation and preservation, not of an ancient temple that we can
appreciate as a museum or artifact of an earlier age, but of a place of habitation that we can
renovate and in which we can work and dwell again.
My hope is to move beyond theory and to engage with the ordinary work of lawyers and judges
in a way that helps find a way forward for a profession in crisis by looking backwards to the
ideas and ideals that have animated it from the beginning. Academic accounts of legal reason and
persuasion have been dominated by monistic theories, which emphasize reason, and skeptical
theories, which emphasize persuasion, and the primary pluralistic alternative, pragmatism, all but
gives up on the possibility that there might be definable and explicable standards beyond
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workability for assessing legal arguments and judgments. I believe that in looking back to
Aristotle’s conceptions of practical wisdom, as well as the related components of practical
rationality, rhetoric and craft, we can revive a more integrated conception of living in the law.

In looking backwards to these three Aristotelian concepts, I am reminded of what Michael
Oakeshott said in warning against being overly impressed with shiny modern fashions. As
Oakeshott puts it,
There is nothing to encourage us to believe that what has captured current fancy is
the most valuable part of our inheritance, or that the better survives more readily
than the worse. And nothing survives in this world which is not cared for by
human beings.40
An Aristotelean Conception of Legal Reasoning:
The relationship between craft, rhetoric, and practical wisdom
SO WHAT might an Aristotelian conception of legal reasoning look like?
(I believe there are) three skills or capacities that lie at the heart of legal reasoning – practical
wisdom, craft, and rhetoric.41 Each of these ideas is central to Aristotle’s practical philosophy.
Equally important, and less well understood, is the relationship between these concepts, which is
illustrated in this triangle, where good legal reasoning and judgment is bounded by practical
wisdom, craft and rhetoric.

11

Before I sketch this approach to thinking about legal reasoning and rhetoric, an important caveat
is needed. In calling this an Aristotelean conception of legal reasoning, I do not mean to argue
that this account summarizes or precisely reflects Aristotle’s views, but rather that it draws upon
and seeks to integrate basic concepts from Aristotle’s account of practical philosophy in a way
that is true to Aristotle’s approach to thinking about legal reasoning. I will try to be clear about
when I am describing Aristotle’s ideas, and when I am creating a framework that is based upon
those ideas.
Practical wisdom
The first component of legal reasoning and judgment is practical wisdom. The distinctive
character of practical reason is that it is concerned with deliberation, choice, and action, about
what should be done in particular situations involving decision. Excellence in practical reason
Aristotle calls practical wisdom.
As the philosopher Bryan Garsten explains:
“Unlike philosophers who approach ethics through rules or principles, Aristotle
insisted that no general codes could fully capture what made human choices good.
While he acknowledged that rules of thumb could be helpful, he assumed that the
final determination of what was appropriate at any time fell into the domain of
judgment, a human capacity that drew upon perception, emotion, and reason to
respond to each situation in all of its particularity. In making practical judgment
so central to his ethics, Aristotle found a way to recognize the importance of
sensitivity, nuance, and insight – aspects of moral life that rule-based systems of
ethics tend to ignore.”1
The person of practical wisdom is adept at reasoning about complex, competing, incompatible,
and even incommensurable values. The key to understanding Aristotle’s concept of practical
wisdom is that it is composed of both virtue of intellect and virtue of character. As a result,
excellence in practical rationality is not primarily a matter of following rules or creating an
optimal set of incentives, nor is it embodied in a theory. It is embodied, however – embodied in
the individual person of practical wisdom. When faced with a difficult practical choice, Aristotle
advises, we should try to find a person of practical wisdom, or better yet several of them, and ask
them to reason together about what should be done.
Craft
The second component of legal reasoning and judgment is craftsmanship. Aristotle defines craft
as the “reasoned state of capacity to make.”42 Craft is primarily concerned with how something
should be done. In Aristotle’s typology, it is a virtue of intellect only, combined with the right
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sort of passion or love for the craft tradition.
Craft is characterized by its emphasis on making objects one at a time, rather than en mass, and
in its emphasis on the skillful use of materials and tools. Craft is also distinctive for the way it is
learned and transmitted – through apprenticeship – by experts leading and guiding novices.
Success is measured by the synthesis of form and function. For example, a good chair, will not
only look beautiful, it will be sturdy, bear weight, and not give you a backache from sitting on it.
Rhetoric
The third component of legal reasoning and judgment is rhetoric. Rhetoric is concerned with
persuasion. As Aristotle explains it – and as rhetoricians have taught for millennia – there are
three means of persuasion.
The first is reason, or logos, and it takes the form of syllogisms (arguments based upon deduction
and proof) and enthymemes (arguments based upon induction and probabilities). The second
way of persuading is by appeals to emotion, or pathos. Aristotle criticizes professional teachers
of rhetoric of his day for focusing unduly upon emotional appeals, but his own account of
rhetoric is filled with advice about how to elicit the desired emotional response from one’s
audience. The third way of persuading is through one’s character, or ethos. Here the key idea is
trust. We will be most inclined to believe those whom we can trust, not just because of their
reputation, or skill, but because of their character. Aristotle also makes a very important point
about what counts as success in rhetoric. On the one hand there is the external measure of
success, winning; but on the other hand, there is an internal measure of success, making the best
possible argument under the circumstances, an argument that is cogent, coherent and honest.
The ends of practical wisdom, craft, and rhetoric are each evident in the law, and, in particular, in
the work of judges. The judicial decision or holding corresponds to the action required of
practical wisdom. A judge does not have the luxury of endless deliberation; the judge must make
a choice and act. The judicial opinion is a craft artifact that serves a useful purpose not unlike
other craft objects. The judicial opinion is also something that can be criticized and praised as
good (or not), sound (or not), and useful (or not) in much the same way that other craft objects
are evaluated and assessed. Judges also engage in rhetoric, providing arguments designed to
persuade the parties and other concerned readers that the judge decided the case correctly.
Rhetoric is also involved in judges’ efforts to persuade each other—in the first instance, to create
a majority in favor of a particular outcome among judges hearing the same case, and secondarily
to influence other judges who will read the opinion and decide whether and how to apply the law
articulated in the opinion.
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Rules and practical judgment
AS DIFFERENT as these three practical activities are, they share something very important. They
all depend upon the human capacity for exercising practical judgment, for responding to
particular situations in ways that are appropriate and make sense.
Rules are important to each of these three activities, especially for novices or apprentices, but
none of these activities can be reduced to a set of rules, and they cannot be evaluated based upon
a set of rules. As Bryan Garsten explains with respect to rhetoric, by judgment we mean “the
mental activity of responding to particular situations in a way that draws upon our sensations,
beliefs, and emotions without being dictated by them in any way reducible to a simple rule.”43 A
similar sort of judgment is involved in craft and practical wisdom, although the facets of what
makes up good judgment will be somewhat different in each context. In each, Aristotle walks a
fine line, arguing that the activity is subject to standards of reason, but that they cannot be
reduced to a set of rules or evaluated based upon a scientific rationality.
I have much more I’d like to say about craft, rhetoric, and practical wisdom. For now, I want to
emphasize three key features of these concepts. The first is that each of these components of
legal reasoning caries an attendant primary or cardinal virtue. The second is what I describe as
the risks, or dark side, accompanying each. And the third is the ways in which each of these
concepts has an ameliorative or healing effect on both of the other two ideas. Here I will provide
a quick sketch of these ideas, which will serve as something of a roadmap for thinking about
legal reasoning and judgment.
The cardinal virtues of craft, rhetoric, and practical wisdom
EACH OF THE THREE components of legal reasoning, I suggest, has a corresponding cardinal
virtue, as illustrated in this diagram.
The cardinal virtue associated with craft is integrity. The idea here is that the craftsperson should
strive to create work that is sound, whole, complete, and incorruptible. Unlike a work of art, a
craft object must match form to function; a chair, no matter how beautiful, is defective if it
cannot bear weight, or if it is too uncomfortable to sit upon.
The cardinal virtue of rhetoric is honesty. This means that praiseworthy rhetoric will be sincere,
reliable, and upright. To be sure, my claim that honesty is the cardinal virtue of rhetoric flies in
the face of much of what we think about rhetoric and rhetoricians.
Consider the relationship between the three means of persuasion and honesty. Logos must be
honest to be persuasive—arguments must be clear, candid, lucid, cogent, valid and sound.
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Pathos, too, must be honest. It will not be persuasive if passions are overwrought over-the-top.
Emotional appeals must strike the right chord or register, appropriate to the particular situation.
And ethos, character, or being worthy of trust, is closely related to honesty as well. If a speaker is
upright, reliable, and dependable, the audience is much more likely to trust her.
The cardinal virtue of practical wisdom is trust. The person of practical wisdom will be
trustworthy, in other words, dependable, reliable, responsible, and faithful.
The risks or dark side of craft, rhetoric, and practical wisdom
PRACTICAL WISDOM, craft, and rhetoric, I believe, are each important but incomplete components
of legal reasoning.
Each one of these concepts has significant weaknesses, an accompanying set of risks—a dark
side, as illustrated in this figure.
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Thus, one or even two of these concepts alone is not only incomplete as an account of legal
reasoning, by themselves or in pairs, these concepts provide a potentially faulty roadmap for
engaging in legal reasoning.
Practical wisdom. The greatest risk associated with practical wisdom is its latent elitism. Some
people are more practically wise than others. Virtues of intellect and character are not distributed
equitably among all people, lawyers, or judges. And although we are rightly cautious about
whom we hire to serve as advocates or appoint to serve as judges, we still have reason to be
suspicious of practical wisdom. This is in part because we live in a society that highly values
equality, and it is thus difficult to be comfortable with a concept that is so deeply inegalitarian.
Another reason to be suspicious of this elitism is that the person of practical wisdom may be
unable to explain, at least fully, the reasons and grounds for her judgments. This inarticulateness
may leave us wondering whether a judgment reflects wisdom, mere cleverness, or simple raw
power. Practical wisdom poses the risk that the public reasons given in favor of a course of
action are incomplete or even pretextual. Just because someone is powerful does not mean they
are right. This brings to mind the old saw that the United States Supreme Court is not final
because they are infallible, but rather they are infallible because they are final.44
Practical wisdom’s elitism and inarticulateness may combine to lead to even more insidious
dangers: Private truths. Someone may be so convinced that he understands what is good and
right that he is willing to impose that view on others even at tremendous costs, and this
conviction may lead to totalitarianism, or in any event, judicial imperialism. Isaiah Berlin
provides a powerful critique of the dangers of those who are possessed of an all-embracing
vision of the good and right. “To make such an omelet,” he warns of utopian visions, “there is
surely no limit to the number of eggs that should be broken – that was the faith of Lenin, of
Trotsky, of Mao, for all I know of Pol Pot.”45
Lawyers and especially judges might be particularly susceptible to these risks and dangers, given
their access to the levers of influence and power. Judges are used to being obeyed, of being
treated deferentially, and even of having people reliably laugh at their jokes. They can easily
mistake their power for wisdom. Practical wisdom is predicated on virtue of both intellect and
character, and a lawyer or judge that possesses one of these types of virtue but not the other may
be a particular peril. Intelligence without virtue, Aristotle warns, is mere cleverness, and clever
judges in the grip of their own views of the good are dangerous (indeed perhaps more dangerous
than a thoroughgoing mediocrity). And the judge who is virtuous but not intelligent will be a
bundle of good intentions that will not be particularly adept at anticipating unintended
consequences, or of matching means to ends.
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Craft. The dark side of craft is that it is largely an amoral ideal. One can bring the skills of the
craftsman to the service of questionable or even horrific ends. For example, there is nothing
oxymoronic about speaking of the “Nazi craftsman.” Some Nazi functionaries during the
Holocaust even described themselves with chilling pride as craftsmen in their methods of mass
execution.46
Consider, too, the number of negative connotations associated with the word “craft”—crafty,
secretive, misleading—connotations that illustrate its possibly crooked character. In short, the
craftsman may be an amoral technician. Calling a lawyer or judge a craftsman is a great
compliment, but being described as crafty is dubious praise at best. The line between craft and
crafty, however, is often difficult to draw. For example, renowned courtroom lawyer Clarence
Darrow famously used a “trick of the trade” when he reportedly stuck a straight pin in his cigar
to distract the jury during his opponent’s closing arguments. Red herring, or just really clever?
Rhetoric. What makes rhetoric problematic is its win-at-any-costs mentality that a desired end
justifies any means. With victory as its received definitive measure of success, rhetoric has
developed a dubious reputation: Not only the art of persuasion, but the art of manipulation.
Immanuel Kant famously dismissed rhetoric as the disreputable business of using others’
weaknesses for one’s own personal gain.47 The rhetorician may become a demagogue, someone
who endeavors to convince others that his ends are theirs.
Plato was especially critical of rhetoric, contrasting sophists who specialize in persuasion with
philosophers, who search for wisdom and truth. In Plato’s Gorgias, Socrates interrogates
Gorgias, a famous sophist of the time period, about rhetoric. Using Socrates as his mouthpiece,
Plato establishes his view of rhetoric as a knack for persuasion and a form of flattery. Plato also
addresses the topic of rhetoric in the Phaedrus, and concedes the possibility of a true art of
rhetoric. However, Plato asserts that rhetoric can only be a true art if the speaker makes an effort
to gain knowledge and learn the truth about his subject, makes the speech follow a logical
structure by properly defining the subject and dividing it in a systematic way, and tries to fashion
his speech to suit the nature of his audience. Plato did not trust the rhetoricians of his day to
adapt their methods of persuasion to pursue rhetoric as philosophic art.
The ameliorative effects of each component of legal reasoning upon the others
THE NEGATIVE SIDE-EFFECTS of practical wisdom, rhetoric and craft are widely recognized.
Much less well understood is how each of these concepts places restraining effects on the worst
excesses of the other two. Each of these components of legal reasoning—practical wisdom, craft,
and rhetoric—plays an important role in tempering the negative tendencies of the other two
components of legal reasoning.
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Practical wisdom tempers the worst tendencies of craft and rhetoric. Practical wisdom tempers
the worst excesses of craft (that it may be amoral and secretive) and the worst excesses of
rhetoric (its win-at-all-costs attitude).

Unlike craft, which is a virtue of intellect only, practical wisdom is a virtue of both intellect and
character. Thus when craft is coupled with practical wisdom, craft is imbued with a moral
dimension and direction that it otherwise lacks: The ends pursued in a craftsmanlike way are
more likely to be correct or appropriate. When craft is divorced from practical wisdom, there is
no reason to have confidence in the ends pursued by the craftsman, even one who is highly
skilled.
Practical wisdom also tempers the worst tendencies of rhetoric. When rhetoric is practiced by a
person of practical wisdom, the rhetorician becomes something more than a mere sophist,
gladiator, or hired gun. There are some arguments and appeals that a salesperson or mercenary
will be able and willing to make that the person of practical wisdom will not be able and willing
to make. Rhetoric tempered by practical wisdom is less glib, more disciplined, and has an
element of gravitas that is lacking when it is untethered to practical wisdom.
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Rhetoric, of course, with its appeals to emotion, fear and bias, is the main culprit behind the
informal logical fallacies that distract from logic and reason. The best lawyers will not only be
skilled rhetoricians, but also people of practical wisdom, and their good sense and judgment will
help them differentiate between appropriate and inappropriate rhetorical appeals. The worst
lawyers, on the other hand, some of whom may fancy themselves to be skillful rhetoricians, will
not possess the disciplining and tempering trait of good practical judgment, and they will
frequently overdo emotional appeals and their use of other fallacies.
Craft tempers the worst tendencies of practical wisdom and rhetoric. In a similar way, craft
tempers the worst excesses of practical wisdom (its elitism and inarticulateness) and the worst
excesses of rhetoric (believing that the ends justify whatever means are necessary to win). This
tempering effect is illustrated in figure 5.
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Craft makes practical wisdom more humble. Unlike practical wisdom, which is at the pinnacle of
Aristotle’s practical philosophy, the status of the craftsman is much less exalted. In Aristotle’s
world, craftspeople are near the lower end of the social spectrum—the cobbler making shoes, the
potter spinning clay—people who are typically not prideful or powerful.
Craft also has an attitude and posture toward the past that counteracts arrogance and elitism.
Craft is respectful of tradition and precedent. In craft traditions, change tends to be gradual and
interstitial, rather than revolutionary or sudden. Creativity is welcome, but it is bounded by
tradition. And craftsmen are unlikely to be impressed with grand theories and claimed universal
truths. Rather, craftspeople rely upon know-how and experience, operating with a deep
familiarity with what does and does not work. Departures from or refinements of tradition will be
of a careful and considered character.
Lawyers and judges who are guided by the ideals of craft, in addition to the ideals of practical
wisdom, will be somewhat more careful and circumspect. They will tend to view the role of
judges with a large measure of humility, and may be viewed as being somewhat minimalist in
their method. Judicial craftspersons will be modest in their approach to adjudication and will be
reluctant to make magnificent pronouncements or create dramatic inventions, even those that are
strikingly beautiful. They will value what Alexander Bickel called the passive virtues, deciding
cases narrowly rather than sweepingly, having a reluctance to overturn statutes that represent
majority preferences, and eschewing grand theories. They will care about separation of powers.
They will more likely view themselves as part of a tradition that is to be respected and treated
with care. They will be attracted to the old and not very fashionable ideal of prudence. A legal
craftsperson will care deeply about professional ideals and aspirations as well as concrete norms
such as the rules of professional responsibility.
A craftsmanlike attitude also limits rhetorical excess. Rhetoric is more constrained when it is
viewed as part of a tradition, when the speaker has a sense of respect for the norms and examples
of successful and appropriate advocacy that have come before. An attitude of the craftsman helps
us focus not just on the external end of winning, but on the internal end of making the best
possible argument. The craftsman has a deep understanding that tools can be misused as well as
used correctly, and a subtle appreciation of which tool will be appropriate in different situations.
This sense of what is appropriate, suitable or proper, as well as a sense of what works, will
provide a restraining effect on rhetoric. In the law, we encourage lawyers to study the work of
great lawyers before them. For example, if someone wishes to be a successful Supreme Court
advocate, one of the most important things she can do is to study the oral arguments and written
briefs of her predecessors who are considered to be the most skillful at their craft and then to try
to imitate them.

20

Rhetoric tempers the worst tendencies of practical wisdom and craft. As illustrated in this figure,
rhetoric exercises a similar restraining effect on the worst tendencies of craft and practical
wisdom.

Rhetoric makes practical wisdom more articulate, as well as less private and pretentious. It is
committed to reason-giving, and in its desire to persuade it is deeply democratic. Indeed, one
reason we tend to distrust rhetoric is that it can be used to stir up and embolden the masses. But,
on the other hand, rhetoric is committed to justification and explanation in a way that practical
wisdom is not. With rhetoric, for instance, the premises, arguments, and conclusions are subject
to scrutiny, criticism, and correction, and when the rhetorician commits a logical error, with
practice we can recognize it and call her out. Logical fallacies lose a good deal of their
persuasive effect if they are identified and called by name. If a judgment, even a seemingly good
judgment, is not supported by good reasons, we will be more likely to question it.
Most judges have had the experience of believing a certain outcome to be correct in a case, but
of being unable to create an argument to justify that outcome. A judge guided only by practical
wisdom will be undeterred and will stick with her original judgment. A judge constrained by the
ideal of rhetoric, in contrast, will understand that the outcome must be justified in terms of the
existing law and precedent and will yield to clear authority. The requirement that judges give
public justifications and explanations for their judgments rooted in precedent and tradition places
an important constraint upon their exercise of practical wisdom. It is not enough for a judge to be
right; she is expected to persuade us that she is right.
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Rhetoric also tempers the worst tendencies of craft. Rhetoric renders craft less secretive,
deceitful, cunning, and tricky. Rhetoric lays its reasons on the table, where they can be
scrutinized, criticized, and evaluated.
Conclusion
In conclusion, as we approach legal reasoning and judgment, we have an alternative to the comic
imperial ambitions of strong theory (monism) and the tragic romanticism of skeptical theories
(skepticism).
The alternative lies in plural approaches. But pluralism need not devolve into its most common
variation, a rudderless and ultimately quite cynical pragmatism.
In the ancient Aristotelean concepts of craft, rhetoric and practical wisdom we find a much more
appealing model for legal reasoning and judgment.
Good judgment, I believe, will be inculcated by developing the virtues associated with these
concepts:
•
•
•

Integrity, the cardinal virtue of craftsmanship
Honesty, the cardinal virtue of rhetoric, and
Trustworthiness, the cardinal virtue of practical wisdom

Craft, rhetoric and practical wisdom should be developed, employed and valued together, not
only because each will have a tempering effect on the others, but because each also helps refine
and perfect the others. These concepts, together, provide a conceptual map to help us navigate
the treacherous terrain of legal reasoning and argumentation. They also hold out the promise that
good judgment is something that can be understood and pursued.
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