am a member of a profession that the public by James D. Gordon II11*

loves to hate. That's why people are always

telling me lawyer jokes. | love lawyer jokes, because | love humor. Proverbs 17:22 says, “A

merry heart doeth good like a medicine.” Here’s a lawyer joke: Suppose you're walking down
the beach and you come upon Saddam Hussein and a lawyer buried up to their necks in sand. Who do you
kick first? Answer: Saddam Hussein. Business before pleasure. People say that's how copper wire was

invented: two lawyers fighting over a penny. And a while ago there was a classified ad in the National Review

that said: “Hate Lawyers? Curse out a live one. 900/773-8245. $5/min. 18 or older” * So the public hates

lawyers. My first response is: What does the public know? Studies show that one-third of the public suffers
from some kind of severe mental disorder. So look at the people on each side of you. If they look normal to
you, then you’re the one. * The public is not entirely wrong. It's true that some lawyers are dishonest, arro-
gant, venal, amoral, ruthless buckets of toxic slime. On the other hand, it's unfair to judge the entire profes-
sion by five or six hundred thousand bad apples. * Animosity toward lawyers is deeply seated in our
tradition. Joseph Smith said that we should “send every lawyer as soon as he repents and obeys the ordi-
nances of heaven, to preach the Gospel to the destitute, without purse or scrip. '® Brigham Young once
described a city in a stake of Zion conducted after the order of Enoch. He asked, “Do you think we shall
want any lawyers in our society? No, | think not. Do you not think they will howl around? Yes, you will hear
their howls going up morning and evening, bewailing one another. They will howl, ‘We can get no lawsuits
here; we cannot find anybody that will quarrel with his neighbor. What shall we do?’... Not but that lawyers
are good in their place; but where is their place? | cannot find it.” * Today | will address five complaints
that the public makes against lawyers. First, lawyers defend guilty people. Second, as a class lawyers

are dishonest and immoral. Third,

Illustrations by Robert Neubecker lawyers are too interested in money.
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CLARK MEMORANDUM

Fourth, there are too many lawyers,
and they are filing too many lawsuits
and ruining our economy. And fifth,
the legal system is seriously flawed.
Because of these complaints, if you
announce that you intend to go to law
school, your grandparents might scrape
off their bumper sticker that says, “Ask
me about my grandchildren.” 1 will
address each of these five complaints in
turn.

First, lawyers represent guilty people.
This raises the issue of how the public
knows that the defendant is guilty.
Usually, the public makes the decision
based on the media reports. Strangely
enough, the public also deeply distrusts
the media, which creates a puzzling log-
ical conundrum. The framers of the
Constitution knew that the public has a
tendency to decide guilt or innocence
based on media accounts. That’s one
reason that the framers gave us the Bill
of Rights, which provides for a fair trial
to decide questions of guilt and inno-
cence, and does not relegate the fate of
accused persons to the tribunal of pub-
lic opinion.

The alternative is that no one should
represent guilty people. Or, lawyers
should only go through the motions,
but not really try to protect the consti-
tutional rights of the accused. The
framers decided instead that every per-
son, guilty or innocent, should have the
right to counsel. They believed that
without counsel accused persons cannot
protect themselves against the awesome
power of the state, or the prejudices of
the majority, who control the machinery
of the state. They believed that the
effective representation of counsel was
essential to the proper working of the
criminal justice system. It is part of
what makes us a free people.

The history of the Latter-day Saints
helps illustrate this point. On June 23,
1843, the Prophet Joseph Smith was
arrested in Illinois by Sheriff Reynolds
of Jackson County, Missouri, and
another person. The charge was trea-
son against the state of Missouri. In
the Prophet’s words,

[B]oth of them presented cocked pistols to
my breast, without showing any writ or
serving any process. Reynolds cried out,

“[Expletive deleted], if you stir I'll
shoot. . ..” | answered, “I am not afraid
of your shooting; I am not afraid to die.”
I then bared my breast and told them to
shoot away. . . .

They then hurried me off, put me in a
wagon without serving any process, and
were for hurrying me off without letting
me see or bid farewell to my family or
friends. . .. | then said, “Gentlemen, if
you have any legal process, | wish to
obtain a writ of habeas corpus,” and was
answered,—“[Expletive deleted], you
shan’t have one.” They still continued
their punching me on both sides with
their pistols.

... The officers held their pistols with
muzzles jamming into my side for more
than eight miles, and they only desisted
on being reproached by [Stephen]
Markham for their cowardice in so bru-
tally ill-treating an unarmed, defenseless
prisoner. On arriving at the house of Mr.
McKennie, the tavern-keeper, | was
thrust into a room and guarded there,
without being allowed to see anybody. . . .

| again stated to Reynolds, “I wish to
get counsel,” when he answered,
“[Expletive deleted], you shan’t have
counsel: one word more, [expletive
deleted], and I'll shoot you.” ... | saw a
person passing and shouted to him
through the window, “I am falsely impris-
oned here, and | want a lawyer.”™

Ultimately Joseph was able to obtain
legal counsel, and he obtained a writ of
habeas corpus, which resulted in his
freedom. One year and four days later
the Prophet was murdered by a mob at
Carthage Jail. If any people believes in
due process of law, in protecting the
constitutional rights of accused persons,
and in the rule of law instead of mob
rule, it should be the Latter-day Saints.

Elder Dallin H. Oaks, who prac-
ticed law in Chicago, has said,

I need to tell you that the client who gave
me the greatest personal satisfaction was
a young Polish boy whom the Supreme
Court of Illinois appointed me to repre-
sent in his appeal to that court. | lost the
appeal seven to nothing and acknowl-
edged the result as just. But | had a great
deal more satisfaction in helping that
young man have due process of law than

I had representing some prestigious but
sometimes quite underhanded corporate
clients.®

The second criticism is that as a
class lawyers are dishonest and
immoral. It is said that the phrase
“honest lawyer” is an oxymoron—self-
contradictory phrase—like the phrases
“civil war,” “professional wrestling,”
“family vacation,” and “reasonable
attorney’s fee.” People believe that
lawyers will argue any side of any ques-
tion for money. Lawyers also argue in
the alternative. My favorite example is
the lawyer who told the judge, “Your
honor, my client was out of town on
the day of the murder. And if he
wasn’t, he was not at the scene of the
crime. And if he was, he didn’t pull the
trigger. And if he did, he’s insane.”

In fact, it is not true that all lawyers
will argue any side of a question for
money. The Model Rules of
Professional Conduct make clear that a
lawyer should exercise independent
judgment;” and many clients do come
to their lawyers for moral as well as
legal advice. Often clients want not
merely their lawyers’ skill, but also
their judgment, and it is my experience
that most clients do try to follow their
lawyers’ moral advice.

Are lawyers less honest than other
people? A survey conducted a number
of years ago showed that more than a
third of Americans believed that most
lawyers would engage in unethical or
illegal activities to help a client in an
important case.® However, seven out of
eight of those who had used legal ser-
vices gave their own lawyers high
marks for honesty.” I think that the dif-
ference in responses is significant.

My own experience in law practice
led me to conclude that most lawyers
are honest. Lawyers face disciplinary
action for dishonesty. Elder Oaks has
observed, “In our society the members
of many groups are notable for lying,
but none is punished more severely
than lawyers. What is unique about
lawyer lying is not that it is more wide-
spread or more important than the
lying of members of other groups, but
that it is more severely condemned and
more severely punished.”
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In addition, lawyers are repeat play-
ers in the legal community. They have
to make representations of fact to other
lawyers and judges nearly every work-
ing day of their lives. In order to get
their work done, it is essential that
they have a reputation for honesty. If
they lie, their reputation for dishonesty
will quickly spread among their peers.
It comes as a surprise to many people
that the legal system depends so
heavily on trust, but it is true. /

One of my favorite exam-
ples of a lawyer’s integrity
involves Elder Dallin H. Oaks.

As a young lawyer he was
attending the deposition of an
employee of one of his firm’s
corporate clients. The witness
began to lie under oath. Dallin
Oaks got on the phone to the
man’s employer and said,
“Either you get somebody down
here who is going to tell the
truth, or you get yourself another
lawyer.” Good lawyers have that kind
of moral backbone.

According to a public opinion poll,
nearly a third of Americans believe that
lawyers are too interested in money.*
Some lawyers are. | believe that seeking
wealth is a poor reason to go into law.
Let me tell you about an experience
that I had. When | was in law practice,
my law firm had a car-leasing program
in which each person received a very
generous allowance for leasing a car. If
you chose not to lease an expensive car,
you simply forfeited part of the car
allowance. So | went out and leased a
beautiful sports car.

The car was the nicest toy | ever
owned. It was superbly engineered, and
it drove like a dream. When the turbo
kicked in, the car would flatten your
ears back against the headrest. A voice
would tell you when the door was open
or the fuel level was low. It would say
something like, “Left door is ajar,
Excellency.” The volume control on the
stereo went from 1 to 10, and above 10
it had another setting that said:
“Liquify Cerebral Cortex.” The night |
brought the car home, | sat in it until
two a.m., trying out all the buttons and
gadgets. My wife, Nadine, refused to
drive the car; it was too ostentatious.

One year later | left law practice and
came to law school to teach. I gave up
the sports car and bought a 1970
Valiant. It did not have a turbo-charger;
instead, it had a wimpo-charger. There
was a picture of my car in the dictio-
nary, next to the definition of “Breach
of warranty.”

What surprised me is that | did not
miss the sports car at all. Oh sure, the
car was fun for a few months.
However, after the newness wore off, it
was simply transportation. You've all
had the experience of wanting a certain
material thing. You looked forward to
getting it, and it was exciting at first.

After a while, however, the thrill wore
off, and you began looking forward to
acquiring some other material thing,
something that was really going to sat-
isfy you. To borrow an image from
C. S. Lewis, wealth is like an onion;
when you peel off one layer, you simply
discover another layer underneath.
This process continues until you real-
ize that at the center of the onion
\ there is nothing at all.
. In 2 Nephi 9:51, Jacob
| taught, “Wherefore, do not spend
money for that which is of no
worth, nor your labor for that
which cannot satisfy.” Wealth does
not satisfy the deepest hungers of
the soul; it does not bring joy.
Living the gospel brings joy.
Serving and loving others bring
joy. One of the deepest secrets of
life is that we are not here to be
served, but to serve.
On this issue | believe that
the legal profession has begun to
lose its way. It used to be that lawyers
didn’t worry as much about money.
They considered themselves a profes-
sion, not a business. However, recently
lawyering has become more of a big
business. Law firms have begun
emphasizing the bottom line and have
increased their billing rates accordingly.
Firms now require lawyers to work
longer hours and to bring in more
clients. As a result of this increased
mercantilizing of law practice, the job
satisfaction of many lawyers has
declined in recent years. This material-
istic trend parallels broader trends in
our society, which generally is becom-
ing more selfish, more greedy, and
more acquisitive.
Things used to be different, at least
in degree. For example, when | was a
young associate my law firm represent-
ed 12 couples who were defrauded in
an investment scam. As a result of the
scam, each couple had a large second
mortgage placed on their home. Our
job was to prove that these people had
been defrauded and to get the second
mortgages removed. The litigation was
lengthy and costly, and it reached a
point where our clients could not
afford to pay us any more. A business
whose client cannot pay usually makes
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the rational economic decision not to
provide services to that client.
However, that was not how we saw
things. We had made a commitment to
these people to represent them, and we
were going to do it, whether they could
pay us or not. We took the case
through trial, and we were able to
obtain the relief they needed. We con-
sidered ourselves to be engaged not
merely in economic activity but in
something more. That sense is declin-
ing in the profession.

The fourth charge, based on
accounts in the media, is that there is a
litigation explosion in our country.
There are too many lawyers, and they
are filing too many frivolous lawsuits. It
has been alleged that the United States
has 70 percent of the world’s lawyers,
and that litigation is causing the
United States to lose its competitive
edge in the world economy. One econo-
mist asserts that each lawyer costs the
nation one million dollars per year in
lost gross national product’? One
tongue-in-cheek solution might be to
pay lawyers not to practice law, just as
we pay farmers not to grow crops. For
example, we could pay each lawyer
about $800,000 a year to stay home,
and everybody would be better off!

As usual, there is a gap between the
image and the reality. First, the United
States does not have 70 percent of the
world’s lawyers. Calculating the num-
ber of lawyers in various countries is
difficult, but one scholar has estimated
that the United States actually has only
9.4 percent of the world’s lawyers.
Second, it is not quite true that people
are willing to sue at the drop of a hat. A
major study found that only 10 percent
of grievances come to the attention of a
lawyer, and only 5 percent become filed
cases.” A Rand Corporation study of
people’s responses to disabling injuries
found that only 2 percent become filed
lawsuits.*

There has been a significant increase
in the past thirty years in the frequency
of lawsuits. This might be caused by
several factors, including changes in
the law, greater awareness of legal
rights, increased urbanization and eco-
nomic activity, a declining sense of
community, and a greater belief that

society should aid persons injured in
accidents.” The National Center for
State Courts examined the data and
found that although there were sub-
stantial increases in litigation rates dur-
ing the late 1970s, any “litigation
explosion” peaked in 1981."

The media also report frivolous
cases, like the case a few years ago in
which a child sued because there was
no prize in her box of Cracker jacks.
We also hear about cases in which
juries award apparently outrageous
sums of money. A jury has been
defined as a group of bright and intelli-
gent people who never read newspa-
pers or watch television. Meanwhile,
the rest of us seem to pay for these
awards through higher taxes, higher
insurance premiums, and higher prices
for goods and services. There is some
truth to these claims. But, as Mark
Twain once said about Wagner’s
music, it’s not as bad as it sounds.

Large jury awards certainly exist,
especially in the areas of medical mal-
practice and products liability, and they
drive the averages up.'® However, the
data suggest that, adjusted for infla-
tion, median (or typical) jury awards
have increased only slightly over time.*
(At this point it should be remem-
bered, however, that “data” is Latin for
“the plural of anecdote.”) The media
generally do not report the run-of-the-
mill cases; they report the strange,
bizarre, and tantalizing cases, and the
big verdicts. Suppose for a moment
that your principal source of informa-
tion about the traffic system were the
10 o’clock news. You would probably
quickly conclude that the system had
very little social utility. You would be
correct in concluding that the system
had serious problems that needed
attention, but the image presented
would be a distortion of reality.

The public’s fifth complaint is that
the legal system is flawed. Indeed it is.
Dispute resolution is too expensive, too
time-consuming, and too influenced by
a disparity in the parties’ resources.
Effective legal representation is simply
out of reach for many Americans.
Former Chief Justice Burger said, “To
rely on the adversary process as the
principal means of resolving conflicting

claims is a mistake that must be cor-
rected.” He explained, “For some dis-
putes, trials will be the only means, but
for many, trials by the adversary con-
test must in time go the way of the
ancient trial by battle and blood. Our
system is too costly, too painful, too
destructive, too inefficient for a truly
civilized people.”

Of course, the legal system is not
the only institution that is in difficulty.
The government, the family, business,
health care, education, and other insti-
tutions are all experiencing serious
challenges. The legal system’s prob-
lems are complex, and finding real
solutions is not easy. Suggestions have
been made, and to some degree imple-
mented, like alternative dispute resolu-
tion, more legal clinics for low income
people, insurance for legal services,
requirements to provide pro bono ser-
vices to the poor, procedural reforms,
stricter lawyer discipline, and others.
There are many problems, and there is
much to be done to improve things.

It’s also true that people have posi-
tive images of lawyers. For example,
people recognize that our nation could
not have been founded without the
efforts of lawyers like Thomas
Jefferson, John Adams, and others.
Many of the signers of the Declaration
of Independence and about one-half of
the signers of the Constitution were
lawyers. Abraham Lincoln was a
lawyer; Sir Thomas More was a lawyer.
Think of some of the lawyers you
know, including distinguished people
like James E. Faust, Dallin H. Oaks,
and Rex E. Lee. Many lawyers serve
ably and well; they are clear thinkers
and speakers; they stand up for us and
speak in our behalf. They also help
resolve disputes, and good lawyers do
this in a civil, peaceful, and noncon-
tentious manner. These lawyers are to
be praised. The Savior said that “he
that hath the spirit of contention is
not of me.”?? He also said, “Blessed are
all the peacemakers, for they shall be
called the children of God.”*

Recently an  American  Bar
Association task force recommended
that law schools emphasize the teach-
ing of values.* At the J. Reuben Clark
Law School we take that responsibility
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seriously. Each student is required to
take a course in professional ethics,
and we make a conscious effort to dis-
cuss ethical issues in other classes. We
offer professional seminars, which
address the integration of religious,
moral, and professional values. In the
past few years, under the direction of
Professor James Backman, we have
also established an extensive program
in which law students team up with
lawyers in the community to provide
free legal services to low income, dis-
abled, and elderly people, to Spanish-
speaking clients, and to immigrants, as
well as to assist with the mediation of
disputes outside of court.

Most important is the strong moral
compass that our students bring with
them, which is the product of power-
ful and irreplaceable family and reli-
gious training. We try to enhance that
moral compass while our students are
here. As they stay close to the Spirit of
the Lord, it will serve them well
throughout their lives.

John Tanner® has brought to my
attention a passage in Chaim Potok’s
novel, The Chosen.?® In the book, Reb
Saunders, a Hasidic rabbi, had a bril-
liant son named Danny. Danny had “a
mind like a jewel,” “like a pearl, like a
sun.” Reb Saunders explained,

[W]hen my Daniel was four years old, |
saw him reading a story from a book.
And | was frightened. He did not read
the story, he swallowed it, as one swal-
lows food or water. . . . It was a story in
a Yiddish book about a poor Jew and his
struggles. .. . Ah, how that man suf-
fered! And my Daniel enjoyed the story,
he enjoyed the last terrible page,
because when he finished it he realized
for the first time what a memory he had.
He looked at me proudly and told me
back the story from memory, and | cried
inside my heart. . . . “A mind like this I
need for a son? A heart | need for a son,
a soul I need for a son, compassion |
want from my son, righteousness, mercy,
strength to suffer and carry pain, that |
want from my son, not a mind without a
soul.”®

Reb Saunders feared that Danny
would have a cold mind, a cruel

mind—proud, haughty, impatient
with less brilliant minds, unable to
understand pain, indifferent to suffer-
ing. Therefore, he imposed upon his
son a regimen of silence—he didn’t
speak to his son—so that Danny could
learn of pain and understand the pain
of others. In this manner, Reb
Saunders hoped to teach Danny to
suffer for his people, to take their pain
from them, and to carry it on his own
shoulders.

Good lawyers must have the skills
required for professional competence.
But this is not enough. They must
know how to carry the burdens of
other people on their shoulders. They
must know of pain, and how to help
heal it. Lawyers can be healers. Bruce
Hafen has observed that like physi-
cians, ministers, and other healers,
lawyers are persons to whom people
open up their innermost secrets when
they have suffered or are threatened
with serious injury.® People go to
them to be healed, to be made whole,
and to be protected from harm.?
These are large and important tasks,
and they require all that lawyers have
to offer. They require both good minds
and good hearts—not only mental
acuity and professional skill, but also
compassion, righteousness, mercy, and
strength to suffer and carry pain. That
is what it takes to be a truly good
lawyer. And the world desperately
needs truly good lawyers.
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