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INTRODUCTION

The last several years have seen a marked rise in state and federal
pretrial detention rates. Many of those being held are derained
pretrial rather than released on bail. It is unclear whether this
increased detention has caused a commensurate decrease in crime
rates. It is also unclear whether the United States 1s effectively

deraining people who would otherwise commit crimes on
preerial release. Judges determine who to detain pretrial, often
based on a defendant’s “dangerousness,” which is based on

the current charge against the defendant or on prior convictions.







‘ udges considering the “danger” posed by a defendant in pretrial release is a relatively
new phenomenon. Historically, most defendants were guaranteed release on bail before
trial." The major factor to determine pretrial release used to be whether a defendant posed
a flight risk. However, after the Federal Bail Reform Act of 1984, judges were charged with
determining which defendants were “dangerous” or posed a threat to public safety, allow-
ing judges to hold particular defendants in jail pretrial. Across the nation judges began pre-
dicting which defendants would be likely to commit a violent crime. Much debate ensued

on whether that determination was appropriate, as well as which factors should be taken
into consideration. However, the debate died more than 20 years ago, and there has been
litdle dialogue since on how pretrial detention is going for America. Today, politicians are
searching for a solution to the rising costs of incarceration in tough economic times; how-
ever, pretrial detention’s impact on high incarceration rates has yet to enter the discussion.*

Our analysis of a nationally representative
15-year dataset of over 100,000 defendants
shows that the United States could signifi-
cantly reduce the amount of people held in
jail pretrial. These data show that currently
judges often detain the wrong people. We
also demonstrate that up to 25 percent more
defendants could be released pretrial without
an increase in pretrial crime. As many coun-
ties in the United States spend more money
on jails than on schools,? changes to pretrial
detention could have sweeping public policy
effects, especially since the majority of people
in U.S. jails are pretrial defendants.# If pretrial
detention can be reduced and more defen-
dants can be safely released without increas-
ing crime, more defendants would have
access to pretrial liberty and due process,
counties would save substantial amounts
of money on corrections that could be put
toward other important social goals, and the
public would continue to feel safe at home.

History of American Pretrial Prediction

Under the common law, due process
and the presumption of innocence guaran-
teed defendants the right to bail before trial.J
U.s. federal law required bail to be presumed
for everyone but murder defendants (where
significant proof of the alleged crime was
present).® Until 1944, federal law guaran-
teed bail for all noncapital federal offenses,
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and most states followed suit.” In 1944, Rule 46 of the Federal Rules of Criminal Procedure
allowed courts to consider several factors in setting bail, including “the nature and circum-
stances of the offense charged, the weight of the evidence against him, the financial ability of
the defendant to give bail and the character of the defemimtt.”8 While it did not consider whether
the defendant posed a threat while released, the ability of judges to consider the “character of
the defendant” provided an opening to evaluate a defendant’s dangerousness.

As ume went on, bail reform continued to expand upon the reasoning for which
defendants could be detained pretrial. The 1966 Bail Reform Act focused on a defendant’s
appearance in court, permitting judges to consider a defendant’s prior record? and thus
opening the door for judges to consider additional factors besides flight risk.’ Under the
District of Columbia Crime Bill of 1970," judges, for the first time in v.s. history, could
detain a defendant pretrial, without setting any bail, if the defendant was deemed danger-
ous to society.

Taking a cue from the p.c. Crime Bill and a greater public fear of crime, the Federal Bail
Reform Act of 1984 took a leap towards preventative detention, focusing on protecting the
public from danger."* The act was soon challenged in court, but it withstood constitutional
challenges of vagueness, violation of right to bail, presumption of innocence, due process,
and excessive bail.”¥

Before the Bail Reform Act of 1984, various states had passed legislation allowing judges
to consider in making bail determinations the danger that defendants posed to the commu-
nity." Some state laws generally listed criteria to consider when making bail decisions (such
as community ties, employment status, financial resources, drug addictions, etc.); however,
judges were free to ignore these criteria and focus solely on the criminal charge and the prior
criminal record of the defendant.”” Because dangerousness was not clearly defined, there were
no “precise legal standards” that judges were required to follow, and determining dangerous-
ness varied greatly by state.®

Often, state courts evaluate three main categories to determine dangerousness: (1) the pres-
ent offense charged, (2) past conduct, and (3) judicial discretion of the accused’s circumstances
and character. To objectively determine dangerousness, the present offense charged often trig-
gers dangerousness assessments based upon the nature of the crime. Many states review the
defendant’s criminal record and record of appearances to evaluate dangerousness. The most sub-
jective factor that courts consider when determining dangerousness is the defendant’s character.



This could include (x) the accused’s family sit-
uation, (2) employment, (3) finances, (4) char-
acter and reputation, (5) record of appearances
or history of flight, (6) community ties,"” (7)
alien status,* (8) gang involvement,* (9) pos-
session or control of weapons,** (10) propen-
sity for violence,? (i) general attitude and
demeanor,** (12) history of depression, (13)
treatment of animals,*® and (14) “any other
factor” relevant to making a determination of’
dangerousness.*” A defendant found to pose
a danger to the public will either be detained
pretrial or released subject to restrictive condi-
tions that are the “least restrictive” conditions
to ensure the defendant’s appearance and pro-
tect the community.>$

Past Studies on Predictions of Violence

A number of studies have been performed
over the last 5o years in order to examine vari-
ous bail systems, pretrial detention, and pre-
diction of pretrial crime. While informative,
many are limited in scope and outdated.

Foote’s Philadelphia Bail Study in 1954
found that judges based pretrial detention
on the charge because it was an easy stan-
dard to apply,*® despite the fact that those
with lesser offenses were less likely to appear
in court than defendants with more serious
criminal charges.3°

The National Bureau of Standards Study
in 1969 found that the instances of crimi-
nal defendants committing serious felonies
pretrial were low, contradicting claims by
advocates of preventive detention3 The
study concluded that there was no statisti-
cal relationship between the first arrest type
of crime and the second arrest crime. It also
asserted that none of the 10 characteristics
used in the District of Columbia’s Bill were
accurate predictors.3*

A 1970 Los Angeles study concluded that
defendants are rarely arrested for new crimes
on pretrial release33 This study agreed with
the NBs study, concluding that those released
pretrial are not very likely to be rearrested.

A Harvard study conducted in 1970
confirmed the NBs study’s findings on pre-
trial detention3* concluding that the initial
charge i1s a poor indicator of recidivism.3f
The study determined that juvenile arrests,
previous incarceration, conviction of violent
or dangerous crimes within the past 10 years,
and convictions of four or more misdemean-

ors were better predictors. However, prob-
lems with its sample size limit the study’s
informative value 3

Goldkamp’s Philadelphia Bail Study in
the late 1970s found that detained pretrial
defendants were much more likely to be incar-
cerated after conviction or pleading guilty
than those who were released pretrial 37

Studies in the 1980s indicated that most
defendants appeared at trial. However, rear-
rest rates were quite high, between 1o and 20
percent, thus failing to convince policy mak-
ers to reduce pretrial detention.3®

Since the 1980s, few studies regard-
ing pretrial detention have been done. A
study conducted in New York, where dan-
gerousness cannot be a determinant fac-
tor of preventive detention, showed that
few defendants were rearrested for violent
crimes while on pretrial release3¥ The study
determined that residing at a New York
City address, having a residential telephone,
being employed, being in school, or partici-
pating in a training program full-time were
all factors that related significantly to a low
risk of pretrial misconduct.+°

These studies illustrate the difficulty
of accurately predicting pretrial crime.
Scholars disagree as to (1) whether judges
should rely on the initial charge to set bail +"
4 (2) what the crime rate is for defendants
released pretrial,# 44 and (3) whether past
criminal behavior is an accurate predictor
of future criminal conduct.# 46 Some have
said that a previous failure to appear has an
indication on future failures to appear or an
impact on predicting future crimes.*7 Also,
as far as age and gender, all of those who
have commented on this have noted that
younger male defendants are more likely
to commit pretrial crime than older female
defendanes.#® Finally, many scholars have
lamented that determinations of bail and
predictors of pretrial crime can never be
effective or accurate.#?

Pretrial Crime Dataset

MANY COUNTIES
IN THE UNITED STATES

SPEND MORE MONEY ON

JALLLS

THAN ON SCHOOLS

Our national dataset is based on a nationally representative sample covering the 75 largest

counties in the United States. The data are drawn from the Bureau of Justice’s State Court

Processing Statistics from 1990 to 2006 and include over 116,000 observations.S® Each obser-

vation records what happens to a given felony defendant from the time of their arrest through

their trial. The data contain information on the initial crime committed, any subsequent bail

crime, the defendant’s prior record, any failures to appear, and demographic characteristics

such as age, gender, and race.
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OVER THE LAST TWO DECADES,

LOCAL JAILS HAVE

HOUSED MORE PRETRIAL

DE7TATNE

THAN ACTUAL CONVICTS
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Our dataset allows us to overcome two types of selectivity bias inherent to pretrial risk
assessment. First, because the sample size is large and many jurisdictions use different deter-
minations for detaining or releasing defendants, we can predict how dangerousness differs
between those commonly—but not always—held and those commonly released. Second,
many defendants are released based upon a number of conditions that may make them less
likely to commit crime. However, knowing a defendant’s crime risk under no restrictions is
not pertinent if the most common way defendants are released is with restrictions.”

Overall, there is a relatively low level of arrests pretrial. Of all of the defendants released,
only 16 percent of them are rearrested for any reason, while 11 percent are rearrested for a fel-
ony and 1.9 percent are rearrested for a violent felony.

In 43 states judges consider the defendant’s present charge in determining release.5* Prior
studies have found that judges often rely on the initial charge to set bail,’3 though some stud-
ies have concluded that the crime charged is unrelated to the crime the defendant is rearrested
for on release.J* Our large sample allows us to draw a much cleaner inference than found in
previous studies.

While the Harvard study and others claimed that there was little information in the ini-
tial charge, this turns out to be untrue. For example, those with an initial murder charge are
more than 20 times more likely to be rearrested on a violent felony charge than a defendant
charged with fraud (0.3 percent v. 6.4 percent) and about six times more likely than someone

arrested on a drug possession charge (1.1 percent v. 6.4 percent).

}- \‘ Defendants charged with violent crimes are not necessarily more

- o likely to be rearrested pretrial. The defendants with the highest rearrest
rates pretrial (21 percent) are those charged with drug sales and robbery.
Those released who are charged with the more “dangerous crimes,” such as murder, rape,
and felony assault, have much lower overall rates of pretrial rearrest at 12 percent, 9 percent,
and 12 percent. However, those originally charged with violent crimes are much more likely
to be rearrested pretrial for violent crimes, showing that the initial charge is linked with the
type of crimes committed pretrial.

While there is a large range of “dangerousness” pretrial, those released pretrial are perhaps
much less dangerous than most people would anticipate. For almost all crimes,” defendants
are only about 1—2 percent likely to be arrested for a violent crime pretrial.

Thirty-three states and the District of Columbia conduct some review of the defen-
dant’s prior convictions as a factor in pretrial release. However, prior work has disagreed as
to whether past conduct®® or previous convictions are accurate predictors of future criminal
conduct.7 This more extensive dataset analysis indicates that past crime is a key predictor of
future crime. Though there is a correlation between prior convictions and rearrest, the data
show that defendants with four or more prior convictions are not rearrested much more than
defendants with no or just one prior conviction. Repeat offenders, those with four prior con-
victions, are still only commuitting pretrial violent crime in about one in 30 instances. A person
with prior convictions appears to be more dangerous than a person with prior arrests, yet both
categories of defendants are more likely to commit violent crimes pretrial.

Age 1s also a strong predictor of future arrests. The older the defendant, the less likely
the defendant will be rearrested. Teenagers are four times more likely to be rearrested than a
defendant over the age of so. Along with age, both prior record and initial charge make sub-
stantial differences in the probability of rearrest. On the other hand, prior failures to appear
are not significant predictors of future violent behavior.

Judges detain defendants pretrial not only on the basis of dangerousness but also on flight
risk. Flight risk varies somewhat with age, but the difference is not as pronounced as it was for
violence risk. A prior failure to appear more than doubles the chance of flight. This is significant
because historically courts looked primarily at flight risk to determine whether to release an indi-
vidual on bail. Initial offense is also a strong predictor, but in a very different pattern compared to
violent crime. For violent crime, an initial violent crime charge indicated the highest chances of
rearrest for violence; but for flight risk, those most likely to flee are those accused of drug crimes.

In general, the factors that a judge can easily observe about a defendant that make him
more likely to flee are almost completely uncorrelated (and thus unrelated) to the factors that



make a defendant likely to be rearrested for a violent crime. This is not to say that the
two events are entirely uncorrelated but rather that the things one can predict about
future crime are uncorrelated with the things one can predict about flight risk.

In states that consider both flight risk and dangerousness, which constitute the
majority of states, dangerousness seems to be a much larger consideration for judges.
A one-unit log increase in flight risk increases the chances of being held by about 2
percent, while a similar increase in predicted violence leads to a 10 percent increase
in likelihood of detention. Thus, potential for violence is considered almost five times
more heavily than flight risk in most states.

In the states that do not consider dan-
gerousness or that ban preventative deten-
tion, flight risk becomes dramatically more
important. A one-unit log change in flight
risk produces an increase of 9.9 percent in
the chances of being held, while a similar
increase in predicted violence increases the
chances of being held by 8 percent. Thus,
while these states may not be following the
law perfectly, flight risk is a bigger consider-
ation than expected danger.

Since the 1980s both federal and state
detention rates have increased. Over the last
two decades local jails have housed more
pretrial detainees than actual convicts.’®
Based upon the dataset and current pre-
trial detention practices, judges are often
releasing and detaining the wrong groups
of people. The data suggest that about half
of those detained are less likely to commit
a violent crime pretrial than many of the
people released. The percentage of pretrial
defendants released could be increased from
its current 62 percent to 85 percent while
maintaining a crime rate of 147 percent,
which is lower than the current rate of 16 per-
cent. Thus, our predicted model can provide
guidance for judges to make more efficient
decisions and increase the number of people
released pretrial without causing increased
danger to the public.

Beyond just reducing the prison popu-
lacion, more accurately predicting rearrest
rates would have a great impact on defen-
dants. Often defendants who are detained
pretrial suffer prejudice, being more likely
to be convicted or plead guilty? Beyond
the likelihood of guilt, defendants detained

60

pretrial often encounter difficulty in financial and employment pursuits,®® in obtaining
private counsel, and in sentencing.®> In addition, increased detention increases costs for
counties, which are dealing with tight budgets.

‘We do not ignore that there are large costs to victims and society when more crimes are
committed. The costs of murder, rape, burglary, robbery, and other felony offenses are tre-
mendous financially and in other intangible ways.® The aims of detaining defendants pretrial
have evolved in order to protect society from repeating events that brought the defendants to

court in the first instance.
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Conclusion

In our society today we expect the gov-
ernment to provide for our safety by prevent-
ing crime and violence and often criticize the
criminal justice system and its inefficiencies.
Others tackling the pretrial crime and predic:
tion problem have advocated speedy trials,®

an increase in pretrial supervision programs,®

bail forfeiture,®®

more visibility of judi-
cial detention decisions,®” and setting bail
amounts in a more logical way.68 While our
model is not the end-all to solving the prob-
lem, accurately predicting pretrial violent
crime contributes in several important ways.

First, this expansive dataset and study
show that pretrial crime is actually quite
unlikely. Looking specifically at some of the
most dangerous felony defendants, the data
show that only 1.9 percent are rearrested for
violent felony crime. To look at it another
way, about 8o percent of released pretrial
defendants have less than a 3 percent chance
of being arrested pretrial for a violent crime.
Overall, the average rearrest rates are only
about 1-2 percent for a violent pretrial crime.

Second, while most defendants released
pretrial do not commit violent felonies,
there are several factors that judges should
consider in order to more accurately predict
the likelihood of pretrial crime. The present
offense, prior convictions, and prior fail-
ure to appear are all important predictors
of pretrial rearrest. Regarding the present
offense charged, those charged with rob-
bery, burglary, and motor vehicle theft are
more likely than the average defendant to be
rearrested for any crime on release. While
defendants charged with drug offenses were
thought to be dangerous, they are among
the least likely to be rearrested for a violent
crime. The data also show that prior con-
victions are directly correlated with future
likelihood to commit crime. Alcthough pre-
trial crime is generally exaggerated, defen-
dants with prior convictions are more likely
to commit pretrial crime—about one in 30
instances. As for failing to appear in a prior
court proceeding, it is a good predictor for
being a flight risk but not a good predictor
of pretrial violent crime. However, past fail-
ure to appear is an indicator for being rear-
rested for a nonviolent crime.

Third, based upon these factors, judges
often weigh the dangerousness of a defendant
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much more heavily than flight risk. However,
if the state is not permitted to consider danger-
ousness, flight risk is a bigger consideration.
Finally, while recognizing the overall
increase in detention rates, this study shows
that if the goal is to prevent crime, judges are
releasing and detaining the wrong groups.
About half of those detained have less chance
of being rearrested pretrial than many of the
people released. We would be able to release
25 percent more defendants while decreasing
pretrial crime levels if we released defendants
using our evidence-based model. This model
demonstrates that judges may safely release
some older defendants, people with clean
prior records, and people who commit fraud
and public order violations without increas-

ing danger to the public.

Shima Baradaran, *o4, is an associate professor of
law at J. Reuben Clark Law School at Brigham
Young University and is American Bar Association
chair on pretrial reform. Frank L. Mclntyre is an
assistant professor of economics at Brigham Young
University.
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