JRY

W
#
e




4 d v 1S A 4T av 9 g A g A HJdV d 5 0L O HAJd

..... ;ATAdIVM d NNXT «««0-

is family,

then no one
is family.
BARACK
OBAMA

oyt 2 L E" i -
If everyone




AS WITH

I. Introduction: Belonging
“Nomanis anisland.”—jOHN DONNE3

The yearning to belong is said to be
inherent in human nature.4 As Bruce C.
Hafen put it, “People simply feel a desire to
be connected with others, especially in close
relationships. They are feeling the longing to
belong.”s Humans are communal and seek
(and flourish in) social associations, begin-
ning with the family. From ancient times to
modern,’ the social nature of human beings
has been noted, protected, and regulated.

One of the paradoxes of belonging is
that the need to belong also creates a need
to exclude; in order for belonging to occur,
there must be boundaries: standards defin-
ing the relationship and criteria that separate
members of the group from nonmembers.
All communities have membership require-
ments that define their boundaries. A variety
of disciplines and theories of belonging—
community, identity, inclusion, and alle-
giance—help us understand how to draw
such boundaries. A key element in all of
these bodies of knowledge about belonging
is the need to reflect, protect, and promote
the purpose of the community in drawing
boundaries of belonging.

Marriage is a particularly important kind
of community. Marriage is the primary expres-
sion of and preferred locus for the most mean-
ingful and socially beneficial forms of intimate
belonging. Though many other personally
meaningful and fulfilling relationships exist,

OTHER COMMUNITIES, MEMBERSHIP IN THE COMMUNITY OF MARRIAGE REQUIRES AN UNDERSTANDING OF THE BOUNDARIES

the benefits of marriage to society and to fam-
ily members are unique.® As with other com-
munities, membership in the community of
marriage requires an understanding of the
boundaries of that relationship and some nec-
essary exclusions to preserve the core commu-
nity purposes of the institution. Some kinds of
belonging are inconsistent with and contrary
to the core purposes of the community. Some
well-intentioned attempts to expand inclusive-
ness in laws governing family relations have
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harmed some families and generated confu-
sion in family law and in social expectations
concerning marriage.” When inclusion
undermines the purposes, meaning, and
functions of a core social institution, long-
term negative family social consequences
outweigh short-term benefits for the addi-
tional members.

The boundaries of marriage must reflect
the key purposes of that public community.
Gender integration—uniting a man and woman
in a gender-complementary union—is an essen-
tial, and perhaps the most indispensable, pur-
pose of marriage. Allowing same-sex couples
to marry seriously undermines the basic legal
and social institution of marriage.

II. Boundaries and Exclusion
Are Necessary for Community

“Good fences make good neighbors.”
—ROBERT FROST?™®

A “community” is “a group of people dis-
tinguished by shared circumstances of nation-
ality, race, religion, sexuality, etc.”;'* “a
group of people who share the same interests,
pursuits, or occupation”;** and a group of peo-
ple who exist because of “[t]he fact of having
a quality or qualities in common; shared char-
acteristics, similarity; identity; unity.”'3 Thus,
the very concept and meaning of community
creates the need to define boundaries, estab-
lish standards for membership, and identify
the common qualities that are criteria for
belonging to a community.

Numerous intellectual disciplines and
traditions as well as significant legal doctrines
underscore the importance of boundaries to
protect communities and to give meaning
to belonging. These include group and iden-
tity theory, communitarian theory, and alle-
giance theory. Scholars of many perspectives
and disciplines have noted that “groups come
into being in order to provide members with
a collective good, and that these collective
goods will often be public goods.”14

Identity and group theorists remind us
that boundaries are needed to define, under-
stand, and protect our institutions as well
as to live in peace with others who are not
members of the community. Boundaries
protect the community, its identity, its inde-
pendence, and the relations community
members have with those outside the com-
munity. Boundaries also protect our neigh-
bors and our relationships with them.*

Clear boundaries—bright lines—enable
responsible individuals to make and imple-
ment plans on their own, knowing that they
can rely upon clear boundaries.

To secure loyalty, groups must not only satisfy
members’ needs for affiliation and belonging
within the group, they must also maintain clear
boundaries that differentiate them from other
groups. In other words, groups must maintain
distinctiveness in order to survive—effective
groups cannot be too large or too heterogeneous.
Groups that become overly inclusive or ill-
defined lose the loyalty of their membership or
break up into factions or splinter groups.*s

The doctrine of allegiance provides an
especially relevant example of and basis for
understanding the importance of boundaries
that define membership in a group. “By the
traditional English doctrine of allegiance,
every loyal subject was entitled to the pro-
tection of the king. . . . However, allegiance
was conditional upon the provision of that
protection.”"7 In other words, duties and
benefits were linked. As Coke explained
in Calvin’s Case, “Ligeance is the mutual

bond and obligation between the King and
his subjects, whereby subjects are called
liege subjects, because they are bound to
obey and serve him; and he is called their
liege lord, because he should maintain and
defend them.”’® Membership in a commu-
nity carries with it significant duties, includ-
ing allegiance to the purposes for which the
community was formed.

The doctrine of allegiance came to
America with the English colonists. For



example, both the Mayflower Compact®®
and the so-called “Arabella Covenant,” in
Jonathan Winthrop’s sermon “A Model of
Christian Charity,”2° emphasize the recipro-
cal rights-duties relationship between rulers
and the governed as the basis for the duty
of allegiance. The landmark 1776 Virginia
Declaration of Rights linked allegiance to the
right of suffrage in the political community.?*
Allegiance theory assumes the connection
between allegiance to the purposes of the
community and membership in it. Allegiance
to boundaries strengthens relationships.

III. Boundaries Must Support the Core
Purposes of the Community

The doctrine of allegiance also empha-
sizes that boundaries must reflect the core
reasons and functions of the community. Not
accepting the duty of allegiance to the core
purposes of the community disqualifies one
from membership in the community.

Anthropologist Claude Levi-Strauss
observed that, historically, the core and essen-
tial purpose of marriage was to create alliances
and form intergroup allegiances with other
kinship groups.?? Additionally, social compact
theory and republican government theories
historically linked membership in the com-
munity with allegiance to the purposes of the
community.? Blackstone identified the recip-
rocal duties of membership and allegiance
as the “original contract of society . . . [that]
in nature and reason must always be under-
stood and implied in the very act of associating

together”; and it was that “the whole should
protect all its parts, and that every part should
pay obedience to the will of the whole.”

It is the commonality that defines the
community. “[D]istinctiveness per se is an
extremely important characteristic of groups.”
Change the common characteristics, the
boundaries for belonging to a community,
and you change the community itself. Thus,
the boundaries of community must protect
the core purposes of the community.

Marriage is a public community status
and a public institution that serves both dual
purposes, public and private, as Dean Roscoe
Pound long ago noted.?® While individual
marriage couplings will certainly reflect the
private purposes of the parties, such unions
also must conform to and reflect allegiance
to the public trust—and to the core public
purposes of marriage.

Boundaries preserve and protect the
community of marriage for the sake of indi-
viduals, families, and society. Marriage is
a core social institution protected by law;
marriage laws communicate our shared
understandings and clarify our expecta-
tions of persons in the communities and
relationships that are prescribed by law.?”
Belonging loses meaning if those boundar-
ies are expanded beyond the core purposes
of family relationships. One may seek to
preserve the label of “family” or “marriage,”
but through overinclusive redefinition of the
boundaries of family relationships, it will be
drained of meaning and significance for both
society and for the individuals in those rela-
tionships, as noted below.

IV. Gender Integration Is a Foundational
Purpose of Marriage

One of the core purposes of marriage
is to unite and integrate men and women in
long-term, consensual unions. Gender inte-
gration is shorthand for a number of spe-
cific essential qualities, characteristics, and
critical purposes of marriage. Among these

are “(1) safe sexual relations, (2) respon-
sible procreation, (3) optimal child-rearing,
(4) healthy human relationship develop-
ment, [and] (5) protecting those who under-
take the most vulnerable family roles for
the benefit of society, especially wives and
mothers.”?8 All of these purposes require or
assume gender-integrating unions between
amale and a female.

Society has a great interest in channeling
sexual relations into safe, socially beneficial

contexts—relationships in which there is mini-
mal risk of violence (for young persons and
women especially)?® and also little risk to pub-
lic health (from sexually transmitted diseases,
dangerously premature childbearing, etc.).3°
Husbands and wives, not insignificantly, are
said to enjoy the most healthy, most satisfy-
ing, and most socially beneficial sexual rela-
tions.3! Likewise, there continue to be enormous
social interests in responsible procreation.
These include providing the optimal situa-
tion for pregnancy and childbirth (including
emotional commitment to and financial sup-
port of the pregnant woman and the child she
is carrying). This also includes providing the
most positive environment that offers the best
prospects for the most beneficial child rearing
(dual-gender child rearing provides the great-
est protection for healthy development with
the least fears and incompetencies).3?

Gender-integrating marriage links and
mutually reinforces all three of these social
interests. The social interest in healthy
human relationship development is reflected
in the terrible financial and social costs (from
crime to loss of productivity to physical and
emotional health problems and to detrimen-
tal impacts upon children) that result when
significant intimate relationships break up.33
Gender-integrated relationships are also the
strongest types of relationships and are least
susceptible to instability and to related and
consequential insecurities.34

The core purposes of marriage are built
around human recognition across time and
cultures that men and women are different in
ways that are complementary. The integra-

OF THAT RELATIONSHIP AND SOME NECESSARY EXCLUSIONS TO PRESERVE THE CORE COMMUNITY PURPOSES OF THE INSTITUTION.

tion of mutually matching, harmonious, and
corresponding gender differences is an indis-
pensable purpose of the institution of mar-
riage. “The classic purpose and function of
marriage is to integrate biology, social con-
ventions, law, etc., into one package, which is
the intact married family.”35 The uniting of
genders has been a consistent core concep-
tion of marriage since the Enlightenment,
found across a wide variety of philosophical
and jurisprudential schools and traditions.3¢
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Likewise, the integration of a male and a female has
been identified in the philosophies of Western civiliza-
tion for thousands of years as a core constitutive pur-
pose of marriage.3”

One contemporary intellectual school that pro-
vides compelling and eloquent justifications for gen-
der integration as the core purpose of marriage is
relational feminism, including, especially, French
feminists, African feminists, and religious feminists.
All of these groups appreciate the duality of human-
ity; celebrate the unique and irreplaceable contribu-
tions of women to our social institutions, including
marriage; and insist upon their need to be equally
included and valued as women in all of the basic insti-
tutions of society.3®

From a feminist perspective, gender-integrating
marriage is important because it acknowledges the
duality of humanity and prohibits exclusion of one gen-
der from the public definition and constitution of a basic
legal institution. Additionally, male-female marriages
are different from same-sex unions because they mani-
fest and implement the important value of] inclusion
of, and respect for the different contributions of both
men and women. Finally, from a utilitarian perspective,
same-sex marriage is ill advised because marriage has
been customized over millennia for gender-integrating
male-female unions; and same-sex unions have differ-
ent characteristics and expectations.39

For example, French feminist Sylviane Agacinski
argues for what she calls mixité (which she translates
as “mixity” in English, meaning “to maintain the
specificity of the term in its implication of the bring-
ing together of two different elements”).4° Her core
claims are that “the duality of the sexes—whether
viewed as a universal existential condition or as a
social differentiation[—] . . . will not allow itself to be
reduced or passed over™! and that one “cannot sepa-
rate the meaning and value of sexual difference from
the question of generation.”™?

Similarly, many African feminists have advocated
legal recognition of gender differences and represen-
tation of both genders in public institutions. “[T]he
slowly emerging African feminism is distinctly hetero-
sexual, pro-natal, and concerned with many ‘bread,
butter, culture and power’ issues.”3

Feminists writing from many religious traditions
also have explained the importance of recognizing
valid gender differences in the law and have celebrated
gender-integrating marriage. A large and growing
body of literature by some remarkable Catholic femi-
nists, including Professor Elizabeth Schiltz, seeks to
connect contemporary feminist concerns with his-
torical Catholic theological roots.44 Helen M. Alvare
describes marriage as “the crucial social institution
harmonizing men’s, women’s, children’s, and society’s

GENDER INTEGRATION REMAINS A CORE AND ESSENTIAL PURPOSE OF MARRIAGE.

needs and goals.”™ Notre Dame Law School professor
Margaret Brinig has also written about the covenant
tradition and covenant religious dimensions of mar-
riage.46 She and her family law casebook coauthor
warn: “Opening marriage to homosexual as well as
heterosexual might be the most dramatic change in
the institution in American history.”’ Likewise, some
Evangelical feminists also have articulated justifica-
tion for appropriate recognition of gender differences
in the law generally and in marriage particularly.4®

Some Mormon feminists have written about the
importance of male-female marriage, reflecting the
influence of their faith’s unique religious doctrine
that marriage is a God-ordained, dual-gender insti-
tution.4® For example, Camille S. Williams writes
that “the norm of heterosexual marriage is a neces-
sary—albeit not sufficient—condition for social equal-
ity for women.”s® She asserts that “[m]arriage and
the marital family are arguably the only important
social institutions in which women have always been
necessary participants.”s! She argues that if women
are not indispensable in the core public institution of
marriage (if two men can make a marriage without
a woman), women’s presence and voice may not be
indispensable in other public institutions either.5?

Thus, the integration of a male and a female has
been long and widely identified as one of the core
purposes of marriage. Gender integration is not a
useless vestigial remnant of ancient primitivism
but is consistent with and reflective of fundamen-
tal human nature throughout history, endorsed by
thoughtful scholars and commentators today and
recognized as serving essential social functions that
contribute to the stability of marriage and to social
capital in society.53

The Supreme Court of the United States has
repeatedly emphasized the fundamental importance
of marriage in our society as well as in our constitu-
tional system of laws.54 Those decisions consistently
assume, clearly imply, and directly reinforce the dual-
gender, male-female, gender-complementary nature
of marriage:

[NJo legislation can be supposed more wholesome and
necessary in the founding of a free, self-governing com-
monwealth . . . than that which seeks to establish it on the
basis of the idea of the family, as consisting in and spring-
ing from the union for life of one man and one woman
in the holy estate of matrimony; the sure foundation of all
that is stable and noble in our civilization; the best guar-
anty of that reverent morality which is the source of all
beneficent progress in social and political improvement.5s

Gender integration remains a core and essential pur-
pose of marriage.
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V. Same-Sex Marriage Undermines the Core
Gender-Integrative Purposes of Marriage
Same-sex unions are inconsistent with

and fail to meet and manifest allegiance to

several of the core gender-integrating social
purposes of marriage. They are by definition

a rejection of the core, dual-gender composi-

tion and integrating purposes of marriage.
Some advocates of same-sex marriage

note that no state requires a test for fertility
before giving couples marriage licenses and
that many couples who marry are infertile.

They argue that the inability to procreate is

not ground to deny same-sex couples the

right to marry.56

This argument for same-sex marriage is
reductionist and overly simplistic. Married
couples age together, passing through many
biological and developmental stages—
including stages in which, due to the normal
course of life, they will not be able to procre-
ate, perhaps will not be able to have sexual
communion, and, in end-of-life conditions,
may not be able to interact with each other
at all, though they remain loyal to and sup-
portive of those institutional purposes.

Allegiance theory bridges the gap
between ability to procreate and marriage
for infertile male-female couples. By anal-
ogy, citizenship does not oblige all citizens,
including infants, adolescents, the infirm,
and the elderly, to take up arms in defense of
their nation on the front lines of its military
wars; yet citizenship imposes the expectation
of loyalty and allegiance and a willingness to
show allegiance to and to do what one can
in defense of the nation in times of armed
conflict. Likewise, the infirm and aged and
infertile may not be able to fulfill person-
ally the procreative purposes of marriage,
yet the nature of their gender-integrating
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union expresses their ongoing allegiance to
that social purpose and to the institution so
conceived. That lack of allegiance to a core
purpose of marriage is one of several factors
that distinguish infertile heterosexual couples
from same-sex couples.

Another source of concern about the
inability to bear allegiance to and fulfill a core
purpose of marriage comes from data about
the high rate of sexual fluidity and instabil-
ity—infidelity—in same-sex unions. Fidelity
goes to the essence of allegiance in the mari-
tal bond. Sexual fidelity is especially critical
to the safe and responsible socialization and
rearing of children and to the optimization of
children’s chances and prospects for creating
successful marriages of their own.>”

VI. Permanence and Process: “And This,

Too, Shall Pass Away”’s8

The history of marriage and marriage
law includes the story of many popular fads
that seemed to signify revolutionary changes
in the nature and structure of the institu-
tion of marriage. Eventually each faded and
passed into oblivion, leaving only a few bro-
ken human relationships in their wake. For
example, some still living may remember the
“free love” movement of the 1960s and the
communes of the hippie days of the 1960s
and 1970s.

The history of changes in marriage and
family law have left significant, widespread
damage to society—not just to a few indi-
viduals or couples or families, but to entire
generations. For example, antimiscegena-
tion laws forbidding interracial marriage and
the unilateral no-fault divorce fad have done
great harm and left permanent scars. Those
social movements “captured marriage” and
redefined marriage by changing marriage

laws in ways that endorsed harmful ideolo-
gies imbedded within them. Our long and
tragic national experience with antimiscege-
nation laws, which took a full century—and a
major Supreme Court decision—to correct, is
evidence of the scope of the problem of mar-
riage laws that codify misguided social ide-
ologies which crystallize into law-distorted
perceptions of marriage.5?

Legal processes and structural balances
provide important buffers against damag-
ing fads and temporary fashions that sweep
through societies and become embedded
in the laws. One of the most ironic conse-
quences of the battle over same-sex mar-
riage in California, Iowa, and Massachusetts
has been the judicial disenfranchisement of
the citizens in those states who opposed the
redefinition of marriage to include same-sex
couples.®© Similarly, the unilateral decision
of President Obama’s Justice Department
to refuse to defend the federal Defense of
Marriage Act (DOMA),%! after DOMA had
been successfully defended and upheld in
multiple cases before his administration,5?
undermines the democratic processes and
demeans, marginalizes, and disenfranchises
the people and institutions that enacted
DOMA. It also has boundary-shifting effects
to redefine the institution of marriage—and
does so by executive fiat.

All communities, including the com-
munity of marriage, have boundaries that
define membership in that community and
which must reflect and protect the essen-
tial purposes of the community. The defini-
tion of marriage is the defining issue of our
generation. How it is decided will have life-
changing, world-changing consequences.
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