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rticle IT of the Constitution authorizes the President, “by and with the Advice and
Consent of the Senate, to make Treaties, provided two thirds of the Senators present
concur.” The Supremacy Clause declares that, like the Constitution and statutes, “all”
treaties “shall be the supreme Law of the Land.” Despite use of the word “all,” some

treaties are not automatically enforceable in U.s. courts. The Supreme Court held in
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1829, in the landmark case of Foster v. Neilson,
that only self-executing treaties immediately
provide rules of decision.3 The majority of
foreign relations scholars oppose expansive
classification of treaties as non-self-executing.
That opposition has recently trained on
the Supreme Court’s decision in Medellin v.
Texas,* and understandably so, as Medellin
arguably eclipsed Foster as the Court’s most
important pronouncement on the domes-
tic status of treaties and endorsed a broad
notion of non-self-execution.t

One of the ways in which scholars chal-
lenge non-self-execution is by asserting that
it violates a constitutional principle of equiv-
alence.® As discussed below, various argu-
ments countering the equivalence thesis have
been offered to date. I offer a new response.
This response turns on the recognition that
all three sources of supreme federal law have
a dual nature. Treaties are primarily interna-
tonal agreements and secondarily domes-
tic law. The Constrtution and statutes, by
contrast, primarily function as domestic
law but also play a role in international rela-
tions, particularly when they apply extrater-
ritorially. Comparing judicial treatment of
all three sources along their secondary axis
reveals that treaties receive not just equiva-
lent treatment but better treatment than at
least statutes even under a broad notion of
non-self-execution. This novel comparison
thus lends support to the doctrine of non-
self-execution.

I The Equivalence Thesis and
Counterarguments

As noted, some scholars have opposed
broad classification of treaties as non-self-
executing on the grounds that it violates
a constitutional requirement of equivalent
treatment. The Supremacy Clause designates
the Constitution, statutes, and treaties as
supreme federal law.” In doing so, the argu-
ment goes, the Supremacy Clause requires
equivalent treatment of all three sources.
Defenders of non-self-execution have
responded, in effect, with three principal
arguments. First, scholars have argued that
non-self-execution does not result in dift
ferential treatment. Just as treatymakers
may create something less than a judicially
enforceable treaty, those authorized to
amend the Constitution or to make statutes
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may create something less than preemp-
tive, judicially enforceable federal law.® For
example, statutes may “expressly eschew pre-
emption of state law, . . . authorize states to
opt out of federal requirements, . . . and . ..
not impose binding obligations.” Similarly,
those with authority to enact constitutional
law have crafted constitutional provisions
with limited reach. Initially, the Constitution
was amended to add “a Bill of Rights appli-
cable only to the federal government.”®

Second, scholars have argued based
on constitutional text, history, purpose,
and precedent that the Constitution does
not require equivalence. They note, for
example, that the Supremacy Clause fails
to address the relation of all three sources
of federal law." Thus, the Constitution is
superior to laws and treaties notwithstand-
ing the fact that the Supremacy Clause
lumps all three sources together. Just as
there is no sense that the Supremacy Clause
limits the Constitution’s superior status as
the source of lawmaking and treatymaking
authority, there is no reason to believe that
the Supremacy Clause precludes authority
to enter treaties that actempt less than the
Supremacy Clause allows.” The Supremacy
Clause explicitly binds state judges to the
Constitution, laws, and treaties in the face
of inconsistent state constitutional and
statutory law. This provision requires
judges to follow the dictates of the federal
Constitution, treaties, and laws, but it does
not say that these sources must dictate pre-
emption of state law.

The Supremacy Clause’s purpose also
indicates that treaties need not receive equiv-
alent treatment. The Constitution and stat-
utes were included in the Supremacy Clause
to secure the domestic lawmaking suprem-
acy of the federal government in areas of del-
egated authority. Treaties, by contrast, were
not included to secure another avenue of
supreme domestic lawmaking but to secure
federal foreign affairs supremacy in response
to a history of state treaty violations."+ To
the extent that non-self-execution turns, for
example, on treatymaker intent, it appears
consistent with the purpose behind inclu-
sion in a way that similar treatment of the
Constitution and statutes might not.

Third, scholars argue that treaties’
dual nature justifies differential treatment.
Treaties not only function as domestic law,

they also play a role in foreign relations.”
Indeed, they are primarily instruments of
foreign affairs and secondarily domestic law.
A treaty cannot exist without consent from
a foreign sovereign. The inclusion of treaties
in Article II, rather than Article I, highlights
the international nature of treaties. Article
II addresses executive power and does not
speak expressly of legislative authority.’
The dual view of treaties has also been con-
firmed by the Supreme Court as recently as
Medellin.'7 ‘Treaties’ dual nature as instru-
ments of foreign affairs and domestic law
produces a variety of differences between
statutes and treaties. For example, trea-
ties often use broad terminology to extract
consent from global diversity.®® This termi-
nology and the concepts it reflects may not
readily cohere with U.s. law, the operation of
the U.s. legal system, or typical U.s. terminol-
ogy, “even when the policies of the treatly]
are otherwise [consistent] with U.s. law.™
These differences, the argument goes, jus-
ufy differential treatment and, in particular,
less judicial enforcement of treaties than is
afforded statutes.>®

Il An Expanded Duality

The dual nature of treaties, upon which
this final argument relies, has been widely
acknowledged and is not particularly con-
troversial. ' The controversy results from
reliance on treaty duality to undercut the
equivalence thesis and support non-self-
execution.**

This article accommodates concern for
the exclusive reliance on treaty duality, at
least partially, by taking treaty duality only
as a starting point. The article goes further
to introduce, and build on, the duality of
the Constitution and statutes. Given the
inordinate focus on treaty duality, the dual
nature of the Constitution and statutes has
been overlooked in the self-execution debate.
Treaties are not the only source of law that
affects international affairs.

Statutes affect foreign relations in many
ways. At one extreme, statutes applied within
Us. territory can have foreign relations
impact even when applied to U.s. nationals.
Statutes of this type might include the federal
death penalty, which generates opposition
from abolitionist countries.? Other statutes
have an even more direct impact: namely,



statutes that specifically target foreign nation-
als—such as immigraton laws**—or that
authorize or command foreign actions by
u.s. officials.® Arguably, statutes that regu-
late not only actions at home but actions
abroad, especially the acts of foreign nation-
als, are prototypical of statutes’ secondary,
foreign affairs role.*® Such statutes are not
uncommon; the United States has regulated
foreign activity through inter alia, antitrust,
securities, copyright, trademark, intellectual
property, bankruptcy, tax, corporate, crimi-
nal, labor, civil rights, and environmental
law.27 The extraterritorial expansion of U.s.
law has, unsurprisingly, been met with oppo-
sition from foreign states.®

With regard to the Constitution, a simi-
lar spectrum exists. Constitutional limita-
tions on domestic regulation of domestic
conduct, such as limitations on regulation

Il A New Comparative Axis

Given the dual nature of the Constitution,
statutes, and treaties, domestic judicial
treatment of these sources might be com-
pared along several axes. Critics of non-self-
execution compare the judicial treatment of
these sources in their domestic roles.3s This
assessment involves either comparing two
things (constitutional and statutory law)
that do not possess a dual nature (if one is
unpersuaded by the prior section) with one
(treaty law) that does, or comparing three
things that have a dual nature but com-
paring the treatment of two sources (the
Constitution and statutes) in their primary
function and a third (the treaty) in its sec
ondary function.

The latter approach is better than com-
paring the treatment of all three sources

Constitution, statutes, and treaties in their
areas of secondary application is a matter of
domestic law.4°

IV Treatment of the Constitution,
Statutes, and Treaties in Their Areas
of Secondary Application

The comparison is also timely as the
Supreme Court has recently issued relevant
opinions for each source of law. The Court’s
most recent foray into the extraterritorial#'
application of the Constitution occurred
in Boumediene v. Bush,** in which the Court
concluded that aliens detained as enemy
combatants at Guantanamo Bay “have the
constitutional privilege of habeas corpus,
a privilege not to be withdrawn except in
conformance with the Suspension Clause.”#

In Medellin v. Texas, the Supreme Court

NEITHER CONGRESS IN ENACTING STATUTES

NOR THE CONSTITUTION IS CONFINED IN U.S. COURTS

BY THE DICTATES OF INTERNATIONAL LAW.

of hate speech, can produce foreign rela-
tions issues. In ratifying the International
Covenant on Civil and Political Rights, for
example, the United States entered a res-
ervation, refusing to assume an obligation
to prohibit “advocacy of national, racial or
religious hatred that constitutes incitement
to discrimination, hostility or violence™?
insofar as such a prohibition would con-
travene constitutional (and statutory) free
speech protections.3° The scope of govern-
ment actors’ constitutional authority both
to make decisions related to foreign affairs?"
and to take actions outside U.S. territory3*
also bears heavily on foreign relations. The
scope of constitutional protections avail-
able to aliens likewise affects our relations
with others.3 Numerous foreign and inter-
national officials, for instance, filed amicus
briefs in support of the Guantdnamo detain-
ees in Boumediene v. Bush3+ Indeed, at the
heart of the Constitution’s secondary role
seems to lie the question whether constitu-
tional limits constrain federal conduct out-
side U.S. territory.

in their foreign affairs applications. In the
foreign affairs arena, the relevance of con-
sttutional limits and statutes i1s governed
by domestic law. While international law
certainly addresses states” authority to act in
certain ways and, in particular, to apply their
law outside their borders 3 neither Congress
in enactng statutes3” nor the Constitution3®
is confined in U.s. courts by the dictates of
international law. Thus, domestic law con-
trols the extraterritorial roles of statutes
and constitutional constraints. By contrast,
the United States recognizes that treaties,
at least in their extraterritorial legal dimen-
sion, are governed by international law,
which defines such things as what quali-
fies as a treaty, how treaties are formed and
terminated, and rights upon breach3* The
comparison of the Constitution, statutes,
and treaties in their foreign affairs roles thus
mixes bodies of law.

Comparing judicial treatment of the
Constitution, statutes, and treaties in
their areas of secondary application avoids
this problem. The legal treatment of the

handed down its most important decision
on the domestic status of treaties in roughly
200 years, and perhaps ever.#+ The Medellin
Court assessed whether U.s. treaty commit-
ments in relation to the International Court
of Justice (1cy) were self-executing, render-
ing 1CJ judgments preemptive, judicially
enforceable federal law.# Endorsing a broad
notion of non-self-execution,*® the Court
concluded that the relevant treaty obliga-
tons were not self-executing.4” And, while
there has long been uncertainty regarding
how to ascertain the extraterritorial reach of
statutes, with divergent views in the litera-
ture and even in Court precedent, two rela-
tively recent cases arguably provide a general
framework: Hartford Fire Insurance Co. v.
California*® and F. Hoffnann-La Roche Ltd.
v. Empagran s.A.,* both of which addressed
application of U.s. antitrust law beyond U.s.
borders.

A comparison of the judicial treat-
ment afforded the Constitution, statutes,
and treaties in their area of secondary
application in Boumediene, Hartford Fire,
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Hoffmann-La Roche, and Medellin reveals
that statutes fare the worst. While the
intent of the relevant lawmakers surfaces
in the treatment of each source, the analy-
sis of intent, and particularly the relation
of intent to functional considerations, dif-
ters with each, leading to differing levels of
judicial discretion to enforce the law in its
area of secondary application.

1. Judicial Treatment of the Constitution. In
Boumediene, the Court attempted to iden-
ufy the original intent behind constitutional
habeas; only when that attempre failed did
the Court conduct its functional analysis.
On these facts, one might conclude that the
Court assigns a dominant role to original
intent in constitutional extraterritoriality.
That role, however, may be more formal
than real.

The majority could have grounded its
decision in original intent, perhaps supple-

mented by functional considerations® The

dence of original intent Its discussion
of precedents that engaged in functional
analyses suggests that the functonal test
may be the primary means for determining
constitutional reach rather than a secondary
approach to be taken only in the face of an
indiscernible original intent.

Unbound by original intent, the func
tonal analysis gives the Court significant
discretion to determine the reach of consti-
tutional limitations.’* In (at least recent) his-
torical context where the judiciary generally
has given the Constitution limited extrater-
ritorial scope, the discretion tends to expand
the Constitution’s foreign roleS Relatedly,
the discretion ensures a prominent role for
the judiciary in fixing the Constitution’s
reach. The Boumediene Court made that fact
explicit in rejecting the government’s formal-
ist approach to the reach of habeas partially
on separation of powers grounds, arguing
that the government’s formal, de jure sov-

in identifying the domestic effect of treaties.
The Medellin Court relied, in small part, on
express evidence of the treatymakers’ intent
regarding self execution.s® This reliance may
have resulted from the availability of evi-
dence directly on point, in which case the
difference between Medellin and Boumediene
may not be in their commitment to intent,
but rather in the scope of evidence available
to identify intent.

However, Medellin attempted to tether
its analysis to intent—even when invok-
ing functional considerations—in a way
that Boumediene did not. Like Boumediene,
Medellin focused on functional consider-
ations, such as the practical consequences of
treating 1CJ judgments as judicially unassail-
able federal law.% In Medellin, however, the
functional considerations mix with, rather
than arise separate from, consideration of

the treatymakers’ intent.®®

Perhaps  this

was because the functional considerations

A SEPARATION OF POWERS IN WHICH THE JUDICIARY TAKES SECOND SEAT IN

LAWMAKING AND FOREIGN AFFAIRS ... LIMIT[S] JUDICIAL OPPORTUNITY TO CLASSIFY A

TREATY AS SELF-EXECUTING AND IMMEDIATELY ENFORCEABLE AS DOMESTIC LAW.

majority’s conclusion that the evidence
of original intent was indefinite may have
been sincere, but it may also have been an
attempt to shunt the confines of original
intent to allow the Court to reach its own
conclusion on the scope of consttutional
habeas informed by a multifactored, func-
tional analysis. Even in the face of originalist
uncertainty, the Court made statements to
suggest that it would not always be bound
by original intent. The Court characterized
legal commentary and settled precedent
from 1789 as potentally “instructive” in its
analysis.”" Relatedly, the Court left open the
possibility (as it had before) that the scope
of constitutional habeas has expanded since
ratification, rendering precedents from 1789
the beginning point of analysis.”* Moreover,
when the Court turned to its functional
analysis 1t made no attempt to cast the
analysis as an exercise in constructive intent.
Nor did it attempt, in any significant way,
to bolster its functional analysis with evi-
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ereignty limitation on habeas would allow
the President and Congress “to switch the
Constitution on or off at will” in “a strik-
ing anomaly in our tripartite system of
government.”® Likewise, while the Court
recognized the need for deference to the
Executive with regard to the procedural and
substantive standards governing detention
of possible terrorists, the Court emphasized
the need for judicial review of detention as
well 57

Boumediene thus introduces a  signifi-
cant level of judicial discretion into the
Constitution’s foreign affairs role. The
political branches do not control the
Constitution’s extraterritorial reach by stat-
ute or treaty. The Court fixes that reach and
does so in light of functional considerations
that elide the restraints of more categorical
approaches based on such things as formal
sovereignty.

2. Judicial Treatment of Treaties. The intent
of the lawmakers appears to play a larger role

led to a conclusion consistent with the evi-
dence of the treatymakers’ intent. But the
Court seems to treat both evidence of the
Executive’s and Senate’s understanding dur-
ing the advice and consent process and the
functional considerations as evidence of
actual intent. Indeed, in the final sentence
of its self-execution analysis, the Court
states: “Nothing in the text, background,
negotiating and drafting history, or practice
among signatory nations suggests that the
President or Senate intended the improb-
able result of giving the judgments of an
international tribunal a higher status than
that enjoyed by ‘many of our most funda-
mental constitutional protections.”®!

In light of the coupling of evidence of
actual intent with functional considerations,
the intent identified is arguably more con-
structive than actual. As a result, the actempt
to tie functional considerations to intent
may be little different than the Boumediene
Court’s shunting of original intent. Yet the
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Medellin Court acknowledges some need to
ground its decision in the autchority of the
lawmakers. Consequently, Medellin argu-
ably manifests at least a marginally greater
commitment to lawmaker intent than does
Boumediene. This commitment restrains the
judiciary in classifying treaties as enforceable
domestic law.

The functional considerations that inform
the self-execution analysis also constrain—
rather than expand, as in Boumediene—judi-
cial enforcement of treaties. The functional
considerations in Medellin reflect a separa-
tion of powers vision in which the political
branches take the lead in foreign affairs and
lawmaking.®* To illustrate, suppose that
a treaty imposed a broad obligation such
as the duty to provide due pro-
cess. A court could certainly fill
such an obligation with content
as courts do in enforcing the
Constitution.® However, the
Medellin Court presumed that
if treaty obligations are not spe-
cifically defined, Congress did
not intend judicial enforcement
absent congressional implementation.64 The
political branches generally should fill vague
treaty obligations with content. The obliga-
ton to “undertake| | to comply with” 1C]
judgments was such an obligation.® It did
not suggest an immediate obligation to judi-
cially enforce judgments but a range of steps
that might be taken to implement 1cj deci-
sions.®® Under Medellin’s separation of pow-
ers perspective, the political branches should
elect those steps. Although this line of think-
ing limits judicial enforcement of treaties,
many critics of non-self-execution agree that
treaty obligations may be non-self-executing
if they are Vague.67 The Court’s other separa-
tion of powers judgments are more contro-
versial 68

First, the Court considered whether
other parties to the relevant treaties made
1cy judgments immediately enforceable in
their domestic courts.®® The absence of per-
suasive evidence that other states adopted
this practice supported a finding of non-self-
execution on the implicit presumption that
the political branches may, but the judiciary
should not, assume unilateral obligations on
behalf of the United States.”®

Second, the judiciary should be reluc
tant to classify a treaty as self-executing if
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the practical consequences of doing so “give
pause.””" Treating commitments toward
the 1€y as self-executing threatened the pos-
sibility of unassailable 1cJ judgments that
preempt state and federal law and void crimi-
nal convictions and sentences.”> The Court
presumed that express election of such
consequences should be left to the political
branches,”? notwithstanding the fact that
the political branches arguably chose those
consequences in accepting the relevant treaty
obligations. 7+

Third, the Court should be sensitive
to the effect of self-execution on political
branch discretion and uU.s. foreign rela-
tons.”S Justice Breyer’s dissenting, case-by-

case, multivariate approach to self-execution
would label a treaty self-executing in some
contexts and not in others based on a judicial
determination and would hamper the United
States’ ability to enter treaties with other
countries.”® Branding the relevant treaty
obligations self-executing would also remove
the option of deciding whether and how to
comply with 1cy judgments.”7 Perhaps that
result would not be troubling in certain cir-
cumstances. However, international law and
the U.s. treatymakers contemplated the pos-
sibility of both noncompliance and U.s. veto
of any Security Council actempts at enforce-
ment, and the judiciary, under Medellin’s
separation of powers, should not limit that
discretion.”®

Fourth and relatedly, the relevant treaties
established international means of enforcing
treaty obligations relative to the 1¢y.7° The
Court presumed in such circumstances that

the treatymakers would not expect the treaty
to be self-executing, obviating—at least in
some situations—the need for the contem-
plated international enforcement.°

As noted, each of these considerations
reflects a separation of powers in which
the judiciary takes second seat in lawmak-
ing and foreign affairs. The considerations
fall short of establishing a formal presump-

tion of non-self-execution.?

Together,
however, they limit judicial opportunity
to classify a treaty as self-executing and
immediately enforceable as domestic law.®
That result, though arguably inconsistent
with Boumediene’s expansion of judicial
authority, was not accidental. In respond-
ing to Justice Breyer’s proposed analysis,
the Court emphasized the impropriety of
expanding the judiciary’s foreign affairs
and lawmaking power through self-
execution analysis.
3. Judicial Treatment of Statutes.
Restrictions on judicial discre-
tion to classify treaties as self-
executing, however, are not as
severe as those on the extraterri-
torial application of statutes. The
ultimate determinant of statutory
extraterritoriality is congressional intent.
The Court recognizes, for example, that
Congress can apply a statute beyond the
boundaries imposed by international law.%+
At the same time, the Court enlists two
canons of interpretation to fix statutes’
extraterritorial reach: the presumption
against extraterritoriality, which assumes
that Congress legislates only for U.s. terri-
tory, and the Charming Betsy canon, which
secks a statutory interpretation that is con-
sistent with international law.%

Application of each canon can involve
functional considerations. In United States
v. Bowman, for example, the Court found
the presumption against extraterritorial-
ity overcome given the nature of the activ-
ity Congress sought to prohibit—conduct
casily and as likely committed abroad as
at home—and the practical consequences
of preventing the statute from reaching
the extraterritorial conduct.®® Functional
considerations inform application of the
Cbharming Betsy canon as well. In determin-
ing whether a particular extraterritorial
application is consistent with international
law, courts should first identify one of five



grounds recognized in international law for
exercising prescriptive jurisdiction.’” Some
of these grounds parallel functional consid-
erations in Boumediene: whether the regu-
lated person or activity is within the state’s
territory, whether the person regulated or
harmed is a national of the regulating gov-
ernment, and whether regulation is neces-
sary to a state’s core interests, including
security interests.%8

Functional considerations likewise guide
the reasonableness analysis that ensues
when a state has a basis to exercise prescrip-
tive jurisdiction but that exercise targets “a
person or activity having connections with
another state.”® Reasonableness may turn
on such things as whether there is a territo-
rial link between the action or actor regu-
lated and the regulating state, the effect of
the regulation on justified expectations, “the
extent to which another state may have an
interest in regulating the activity,” and “the
likelihood of conflict with regulation by
another state.”° These considerations focus
on the effect of extraterritorial application
of a statute on another sovereign’s author-
ity Many of these factors track Boumediene's
consideration of such things as the link of the
government activity regulated (i.e., appre-
hension and detention) to U.s. territory
and the link between the detainees and the
United States.

The considerations in the statutory
context, however, are critically different.
In Boumediene, functional considerations
supported judicial discretion to extend
the Constitution’s protections extrater-
ricorially. In Medellin, functional consider-
ations informed treatymaker intent. In the
statutory context, the Court has expressly
rejected “excessive reliance on functional
considerations and reconstructed congres-
sional intent” in fixing extraterritoriality.9*
Functional considerations in the statutory
context are not permissive guidelines for
the courts to decide “what Congress would
have wanted.”?3 Instead, functional consid-
erations inform whether the presumptions
against extraterritoriality and violation of
international law are overcome. These pre-
sumptions restrain both Congress and the
courts from applying statutes extraterritori-
ally. As the Supreme Court has illustrated,
most recently in Morrison v. National Australia
Bank Ltd., the presumptions sometimes will

hold, obstructing extraterritorial application
of statutes.9+ And in all cases, the presump-
tions will restrict judicial discretion in stat-
utes’ area of secondary application.?

In short, the roles of lawmaker intent,
functional considerations, and ultimately
judicial discretion differ significantly in the
Constitution’s, statutes’, and treaties” areas
of secondary application. In some cases,
original intent might control the extrater-
ritorial reach of the Constitution. At least
when original intent is indeterminate,
however, a functional analysis ensues. The
functional analysis provides the judiciary
greater discretion to extend constitutional
limitations in foreign relations. With trea-
ties, the analysis also focuses on intent,
but functional considerations combine
with evidence of actual intent to form a
sort of hybrid intent. These separation
of powers—inspired considerations tend
toward non-self-execution, but do not
erect a formal presumption against self-
execution. As a result, courts retain limited
but stll significant discretion to enforce
treaties as domestic law. The functional
considerations bearing on the extraterrito-
rial reach of statutes, by contrast, inform
presumptions that Congress did not intend
to regulate extraterritorially or in excess of
international law. These presumptions limit
judicial discretion to apply statutes extrater-
ritorially. The result is that the hurdles the
Constitution and treaties face prior to judi-
cial enforcement in their secondary areas
are flatter than the hurdles statutes must
overcome before being applied extraterrito-
rially, notwithstanding the inclusion of all
three sources in the Supremacy Clause.

CONCLUSION

Despite claims that a broad doctrine of non-
self-execution discriminates against treaties
and thus violates a constitutional require-
ment of equivalent treatment, comparison
of judicial treatment of the Constitution,
statutes, and treaties in their areas of sec
ondary application reveals that even a broad
notion of non-self-execution does not dis-
criminate against treaties. The expanded
duality and new comparative axis discussed
above thus support a broader view of non-
self-execution than has been endorsed by
most foreign relations law scholars.
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