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In this article I hope to make a pioneering
contribution to the intellectual progress of
my own religious tradition, Mormonism.
Recent political events have amplified the
fact that to many Americans, Mormonism is
still seen today as a bizarre religion, or worse,
a “cult with a heretical understanding of
Scripture and doctrine.” This article does
not seek to answer such criticisms? or to ex-
plain Mormon tenets,? as this is readily avail-
able elsewhere. Instead, this article explores a
broad jurisprudential perspective of the rela-
tively young religion, which is very rich in
potential and now emerging more often on
national and international scenes, asking:
What would a Mormon jurisprudence look
like? How would one recognize a Mormon
jurisprudence? What would distinguish it
from other jurisprudential approaches?

When one goes looking for a Mormon
jurisprudence, one is looking for more than
a description of Mormon historical experi-
ences with the law (Joseph Smith’s numerous
appearances in court,* antipolygamy legisla-
tion,® J. Reuben Clark’s service in the State
Department,® comments on the Equal Rights
Amendment,” abortion, same-sex marriage,?
or the United Nations Doha Declaration on
the Family®) and more than an articulation of
what Joseph Smith meant when he said that
the Constitution of the United States was an
inspired document.!® Although these legal
topics are typical discussion topics,! ju-
risprudence goes beyond the historical and
political domains, probing into questions of’
theory and meaning.

In the Western tradition, jurisprudence
typically asks: (1) What is truth? (2) What is
law? (3) How does law differ from custom or
manners? (4) What is justice? (5) What are
rights? (6) What constitutes an actionable of-
fense? (7) What is causation? (8) What is in-
tention? (9) What is legitimate? (10) Why do
bad things happen to good people? (11)
When and why do we punish? (12) What do
we mean by equality?

A Mormon jurisprudence would, of
course, offer its answers to such questions.
But at the same time, a Mormon jurispru-
dence would not just begin or end with the
questions that Western jurisprudence has
preferred to ask. We should not expect every
tradition to ask the same questions. In addi-
tion to the questions typically posed by
Western tradition, a Mormon jurisprudence
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would be more inclined to ask: (1) What 1s
goodness? (2)What is love? (3) How does law
differ from covenants or principles? (4) What
is mercy? (5) What are duties? (6) What con-
stitutes repentance and restitution? (7) What
is responsibility? (8) What is free agency? (9)
What is authority? (10) It questions why
bad things happen at all.®? (11) When and
how do we offer assistance? (12) What do
we mean by equanimity and harmony? In
sum, Mormon jurisprudence asks over-
looked questions, advancing these often-
underrepresented topics.

Mormonism is both a worldwide and
an eternally oriented movement. Thus,
Mormons must begin thinking in terms
of “Mormon jurisprudences”—members of
The Church of Jesus Christ of Latter-day
Saints, as jurists in various countries and
cultures, must work to understand and uti-
lize principles of the gospel within the con-
text of their own legal system, while at the
same time thinking in transcendent terms
that unify Mormon jurisprudential thought
across all cultures.

With all this in mind, it is also important
to remember that a jurisprudence is not the
same thing as an ideology, but it is not easy
to sustain the distinction between the two.
Jurisprudence asks how we think, not what
we think. In this regard, this article turns at-
tention to three fundamental features that
would significantly shape any Mormon juris-
prudence. First, such a jurisprudence would
be rooted in Mormon scripture. Second,
such a jurisprudence would be inclusive,
though not eclectic. And third, such a juris-
prudence would be fundamentally pluralis-
tic, though not polycentric.

I. Rooted in Mormon Scripture

Whatever else one may say, a Mormon
jurisprudence must be based solidly in scrip-
ture; and, indeed, Latter-day Saint scriptures
are filled with seminal statements about the
nature and operation of law, both divine and
human, spiritual and temporal. Studying
scripture will be the closest ally of Mormon
jurisprudence.

A primary issue then becomes “And what
is scripture?”® The premises of a Mormon
jurisprudence must be based in the first
instance in all Latter-day Saint canonical
works, namely the Old and New Testaments,

the Book of Mormon, the Doctrine and
Covenants, and the Pearl of Great Price.*
Elaborations may be found in intentional,
relevant statements by high-ranking Latter-
day Saint Church leaders, but these may be
less universally applicable than the canonical
revelations. No scripture is for personal in-
terpretation,’ and yet neither

is scripture self-interpreting. (>

A Mormon jurisprudence will
need to distill, articulate, and ~ What rules
extract from the body of scrip- of law

ture “correct principles” that emerge from

will appropriately govern all scriptural
circumstances of human life.16 accounts
In this process the scrip- such as

tures must be carefully and  the trials of

Ahinadi,

broadly studied. A passage’s

original intent is important, Nehor, or
but so is the history of its Korihor?
reception and use as canon Why are
within Mormon communities. there so

For example, one must won-
der: What was the Book of
Mormon prophet Nephi's in-

many legal
cases in the
scriptures?
tent when he said that “all are  What would
alike unto God™?"” His pro-  aMormon
nouncement sounds like the jurispru-
beginnings of a jurisprudence  dence draw
of critical race theory;'® but  from them?
how revolutionary and trans-
formational is Mormonism?!® (5]
Indeed, Joseph Smith said that
Mormonism will revolutionize the world,
but by making all men friends.2’ Does Lehi,
another Book of Mormon prophet, agree
with Plato’s Philebus that pleasure is the pur-
pose of life and basis of a jurisprudence when
he, Lehi, says, “[M]en are, that they might have
joy”?21 Not likely. But what did Lehi mean?

Perhaps most directly pertinent to the law,
legal cases in the scriptures need to be careful-
ly analyzed: What rules of law and holdings
emerge from scriptural accounts such as the
trial and execution of Naboth;?? the action of
Boaz on behalf of Ruth;2? the trial of Jeremiah
at the temple;?* or, in the Book of Mormon,
the case of Sherem against Jacob? or the trials
of Abinadi, Nehor, or Korihor??¢ The same
could be asked of the trials of Jesus, Paul, and
others.”” Why are there so many legal cases in
the scriptures? What would a Mormon juris-
prudence draw from them?

Equally difficult to understand—histori-

cally, linguistically, literarily, comparatively,



collectively, and practically—are the various

and often conflicting or changing bodies
of rules or legal codes in the scriptures. What
is one today to make of Jehovah’s rules of
judicial ethics found at the end of the
Code of Covenant in Exodus 23, the con-
cept of social justice found in the laws of
Deuteronomy, the legal elements concern-
ing divorce and perjury in the Sermon on
the Mount, or the statement published in
Doctrine and Covenants, section 134, on gov-
ernment? One must look carefully at these
issues to determine not only what the word
kill or false witness actually meant in Hebrew
in the Ten Commandments, but also what
the implications of those meanings are. Is
there a scriptural position on tolerance? On
struggle and resistance? On analogical rea-
soning? On legal analysis> On collective
intention? On social choice? On human
dignity? On the boundaries of democratic
pluralism?

The scriptures are filled with laws, teach-
ings, statutes, ordinances, commandments,
and testimonies in all their varieties. Legal
topics in the scriptures often appear or are as-
sumed in prophetic texts, revelations, ethical
admonitions, speeches, sermons, proverbs,
parables, psalms, histories, and narratives.2$
In many ways, the Mormon scriptural pack-
age is endless.

II. Not Random or Eclectic, But Inclusive

In 1931 the German mathematician Gddel
proved an important hypothesis known as
the incompleteness theorem.? He demon-
strated that any system can be either com-
plete or consistent, but not both.3* Applying
his theorem to systems of thought, it has
been noted that systematic theologies and
strictly rational philosophies may well
achieve a satisfying sense of internal con-
sistency, but they do so at the expense of

completeness. The standard objections to
Aquinas’ naturalism, Kant’s idealism, or
Hart’s positivism is that they exclude too
much of the picture of life, saying more and
more about less and less, until they say virtu-
ally everything about nothing. Abstractions
may be clean and clear, but they are also just
that, extractions of selected parts from an
unmanageable and perhaps naturally incon-
sistent whole. And the answer is not, with
critical legal studies, or perhaps legal poly-
centrism,® to say less and less about more
and more, untl one is left to say nothing
about everything.

Mormon thought, in contrast, privileges
fullness, abundance, completeness, and all
that the Father has, even if that means that
Mormon thought, like Mormon life, appears
to be overloaded, inconsistent, in many ways
rationally unprovable and torn by compet-
ing values and obligations that pull, stretch,
and expand in many ways. This may produce
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episodes of cognitive dissonance, ethical quan-
daries, confusion, mystery, and unknowabili-
ty, but Mormonism boldly recognizes that
there must be an opposition in all things,? in-
cluding rationality and irrationality, as para-
doxical as that may seem 35

Faced with a choice, 2 Mormon juris-
prudence will always prefer fullness over
mere coherence, choosing to circumscribe
all truth into one great whole. For this very
reason, Joseph Smith objected to the limit-
ing effects of denominational creeds, rational

and consistent though they may be.

A logical result of this inclusivism can
be found in one of the basic impulses of
Mormonism: gathering.® Joseph Smith and
Brigham Young, the first two presidents of
the Lbs Church, gathered people from vari-
ous places to Kirtland and Nauvoo, to Utah
and Zion. But they saw that the principle
of gathering embraces not only groups of
people but also bodies of truth.

As a result, some people will say that a
Mormon jurisprudence is eclectic. But there is
a difference between being eclectic and being
open or willing to be inclusive. A Mormon
“rule of inclusion” may need to be developed. It
will fall back, at a minimum, onto the Mormon
concept of scripture, which is both open and
canonical, transcendent and immanent.
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AsaMormon jurisprudence reads various
theories of law, it will find useful elements in
each that are true and can be supported by
scripture. For example:

DIVINE LAW THEORY—Godisa
lawgiver in the Bible, and the Doctrine and
Covenants expansively affirms, “(God] hath
given a law unto all things.”” Section 130:20
fundamentally speaks of a law “irrevocably
decreed in heaven before the foundations
of this world.”® Moreover, Joseph Smith
clearly asserted, God “was the first Author
of law.”®

NATURAL LAW THEORY— Law natu-
rally exists to some extent independent even
of God, for in Alma’s reductio ad absurdum, if
God somehow were to be unjust, “God would
cease to be God.”® God s also bound when
people do what He says.#! Law is necessary,
Lehi argued: “[IJf . . . there is no law . . . . there
is no God.™ And in some sense, law or its
effects are immutable or fixed:

And again, verily I say unto you, be bath given
a law unto all things, by which they move in their
times and their seasons;

And their courses are fixed, even the courses of
the beavens and the earth, which comprebend the
earth and all the planets.#

LEGAL IDEALISM—Idealist views of
law seem enticing, for God is a God of or-
der.** He invites us to come and reason to-
gether with Him.* But He reminds us that
His thoughts are not our thoughts.# Still,
law strives for ideal harmony, and “[t/he law
of the Lord is [ideally] perfect.”

LEGAL POSITIVISM—DPositivist formu-
lations abound in Mormon scripture and
rhetoric. On one hand, God’s sovereign com-
mands are coupled with explicit sanctions
and, on the other hand, with rewards upon
which command that blessing is predicat-
ed.#8In the Book of Mormon, Lehi even goes
as far to say that where there is no law, there
is no punishment.*

soc1oLoGY—Sociological theories of
jurisprudence look to the instrumental val-
ues of law in furthering the purposes of life,
in promoting the inner order of human asso-
ciations, and in strengthening the conditions
of social solidarity.* So do LDs precepts and
policies.

PRAGMATISM—Pragmatic views of
law are prescriptive; so are the scriptural be-

ye-therefores and the rules of conduct pre-
scribed for members of the Church throughout
scripture.!

LEGAL REALISM—Even legal realism
may have a place in a Mormon jurisprudence.
Realist views are predicuve, or at least at-
tempt to predict future judicial outcomes
based on past experience. Likewise, the
prophecies about how the Final Judgment
will proceed and what the consequences of
human choices will be are also predictive.s

PSYCHOLOGY AND PHENOMENOLOGY
—Psychological and phenom-
enological constructs of laws (<]
seem consonant with the scrip-

tural injunctions to find and do Joseph
justice, not in or with law books ~ Smith and
and past precedents, but “in the Brigham
fear of the Lord, faithfully, and ~ voung saw
with a perfect heart.” that the

principle of

And so it goes: Wherever

truths may be found, they will gathering—
be embraced and utilized by a one of
Mormon jurisprudence. the basic
impulses of
III. Fundamentally Pluralistic Mormonism—
embraces
As one may readily discern not only
from the foregoing discussion groups of
of the Latter-day Saint concept people
of open canon and from the but also
strong Latter-day Saint prefer- bodies of
ence for fullness, the main truth.
philosophical assumptions that
will drive the engine of a 0o

Mormon jurisprudence are all
distinguished by a strong inclination, not
necessarily toward pluralism, but toward
pluralistic manifolds.

Over the years, I have spoken with many
scholars of various faiths. These discussions
have made me keenly aware that words and
phrases, concepts and presuppositions, all of
which seem perfectly obvious and intuitively
valid to me, may mean something complete-
ly different, or perhaps even nothing atall, to
a person of another persuasion. Frequently,
this results in frustration, misrepresentation,
or abandonment of the topic.

As T sat listening to intellectual ships
passing in the night, it dawned on me why
so many points of disjunction exist between
Mormonism and traditional Christian or-
thodoxy. The common element present
in Evangelical objections against Mormon



thought is this: Evangelicals, including such
notables as C. S. Lewis, are monists, where
Mormons are pluralists. Over and over again,
Mormon doctrine relishes muluplicicy. Many
words found in traditional Christianity are
principally understood in the singular, where-
as the same words in Mormon doctrine are
understood predominantly as plurals:> priest-
hoods and priesthood offices;* kingdoms,
powers, and principalities;* intelligences,
two creations, and worlds without number;
hosts of heaven; messengers;* continuing
revelations and gifts of the spirit;® scriptures,
dispensations, covenants, ordinances, two
Jerusalems, and two deaths; heavens;®! de-
grees of glory;® many “mansions™% eternal
lives; and even, in certain senses, saviours®*
and gods.® It is second nature for Latter-day
Saints to think, comfortably, in terms of man-
ifold pluralities. In contrast, it is first nature
for Evangelicals to think, readily, in terms of
singularity: one kingdom, one scripture, one
priesthood of all believers, one saving act, and
one sanctifying human response of faith to
God’s singular grace

What one finds here generally and in
Doctrine and Covenants 88:36—38 particu-
larly is a very profound and important ap-
proach to law, which can be called a general
theory of legal relativity. These verses reveal
that “all kingdoms have a law given; and
there are many kingdoms; . . . and unto every
kingdom is given a law; and unto every law
there are certain bounds also and condi-
tions.” Thus, natural law cannot be univer-
salized specifically because all creation is not
in fact one homogenous universe, but a mul-
tiverse. Every kingdom has a law, yet it is a
natural law, at least in the sense that it is con-
sistent with the nature of the matter within
that kingdom. A Mormon jurisprudence
would recognize that many laws pertinent to
this world are quite possibly irrelevant in the
setting of another kingdom. Do laws against
murder have anything to do with another
world of immortal beings?

A binary world is presumed in the oppo-
sites that constituted the Creation (dark and
light, wet and dry, male and female), with
both sides of these pairs of opposites being not
only descriptive of the nature of this world
but also necessary to permit choice. As Lehi
famously stated, “For it must needs be, that
there is an opposition in all things”7 A
Mormon metaphysics, therefore, would ad-
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dress and include such concepts as causation,
determinism, fate, freedom, influence, addi-
tion, and relinquishment of freedom, accept-
ing as fundamental the axiom that human
nature is changeable, both for better or worse.

A Mormon jurisprudence would work
from a basic understanding of human nature
that recognizes the seed of divinity and
therefore of eternal value in every human be-
ing, however faint it may sometimes seem.%
The jurisprudence of Thomas Hobbes be-
gins with the premise that human nature is
evil and needs to be contained and controlled

by benevolent ruling forces.® While recog-
nizing that evil forces influence and shape
human decisions and that the natural or mor-
tal element in man stands in a state of enmity
toward the immortal or divine, a Mormon
jurisprudence stll assumes that humanity is
in essence beneficent and that most of the
people most of the time will prefer to choose
good over evil.”

An ethics of merit and responsibility, in-
dividually and collectively, goes hand in
hand with this Mormon self-perception, for
no one will get to a state of justice by getting
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there alone. Permissiveness is not a blessing if
it encourages self-destruction, and we mourn
each loss as a loss of part of ourselves.

A pluralistic Mormon jurisprudence
would reject the idea that all law can be re-
duced to economics. In fact, one cannot buy
many things, let alone the most important
things, in this world for money. This irreduc
ibility transforms a jurist’s approach to dam-
ages, equity, remedies, fairness, justice, and
punishment. A Mormon jurisprudence will
likewise make room for multple theories
of punishment, not just the one right theory
or approach. Individual circumstances and
needs will call for the measured and effective
use of an arsenal of various punishments.
And like Captain Moroni’s Title of Liberty,
any LDS banner of justice would encompass a
host of essential goods, from God, religion,
lands, and country to freedom, peace, rights,
and children.”

Concluding Comments

Mormonism, of course, is a young tradi-
tion, little more than 180 years old. Think
where Christianity was when it was only 180
years old. No Mormon Thomas Aquinas has
appeared yet. Latter-day Saints still have
much homework to do, and in this they will
need the help of many intellectual friends.
However, Mormonism is extraordinarily rich
in potential. It is deeply devoted to both truth
and goodness, justice and mercy, grace and
works. How rich is the idea that people
should become eventually like God (an idea
not unique to Mormonism, as reflected in 1
John 3:2). Whatever a person’s view of God’s
true character or characteristics might be,
how much better the world would be if that
person would strive to the extent possible in
this present mortal experience to be like God.

Most of all, one may see in Mormon juris-
prudence a potential to be pluralistic without
degenerating back into chaos. In the post-
modern world, Mormonism offers a logical
alternative to the two prevailing para-
digms—relativism and absolutism. A plural-
istic theology or jurisprudence should
uniquely appeal to and serve the needs and
interests of the ever-increasingly complex
world in which various cultures, ideologies,
interest groups, ethnicities, modalities, and
religions abound. Indeed, it should serve the
needs of all God’s children, in every nation,
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kindred, tongue, and people. Is it too much
to think that a Mormon jurisprudence might
serve those ends even better than the other
options that have been put on the jurispru-
dential table thus far?
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